WHICH HUMAN RIGHTS ARE RELEVANT TO HIV AND AIDS DISCOURSE?

‘Which human rights are relevant to HIV/AIDS?

Some of the most important rights are the
following: the rights to non-discrimination and
equality before the law; life; health; liberty and
security of the person; freedom of expression;
freedom from inhuman or degrading treatment or
punishment; freedom of movement; privacy; to
marry and found a family; education; work; an
adequate standard of living; social security,
assistance and welfare; to seek and enjoy asylum;
to share in scientific advancement and its benefits;
to participate in public and cultural life.” UNAIDS, 1997

The Constitution of the Republic of South Africa Act 108 of 1996

The South African Constitution (Act 108 of 1996) is widely accepted to be one of the most

progressive constitutions in the world and contains a comprehensive list of fundamental

human rights that protect persons living with HIV and AIDS and other vulnerable persons.

Human Right | Direct or Indirect link with HIV and AIDS

Equality Although HIV-status is not a listed ground in s9(3), it has been established by the

Section 9 Constitutional Court that no-one may be discriminated against on the basis of their HIV
status and that such discrimination is unfair.

Dignity Every person’s inherent dignity must be respected and protected. The right to dignity is

Section 10 especially critical in the case of vulnerable and marginalised individuals and is closely

connected to s9 equality rights in the recognition of equal human worth.

Freedom and

Includes the right to:

Security of the * Make decisions about reproduction
Person = Security of control over the body
Section 12 =  Not to be subjected to medical or scientific treatment without consent

= Not to be treated in a cruel, inhumane or degrading way
Privacy The right to privacy and confidentiality in respect of HIV-status has been extensively dealt
Section 14 within terms of case law.
Freedom of This includes the right to receive and impart information and ideas, but is limited by the
Expression section 14 right to privacy, which protects disclosure of HIV-status. Hate speech is
Section 16 expressly prohibited
Freedom of This includes the right to form a part of any community and not to be excluded on the basis
Association of HIV-status.
Section 18
Freedom of This includes the right to move about freely; to enter, remain in or leave the country; and to
Movement reside anywhere in the country. No restrictions may be placed upon HIV + persons based
And Residence solely on their status.

Section 21




Freedom of Trade,
Occupation and

This right prevents unfair restrictions from entering into any trade, occupation or
profession, including on the basis of HIV-status

Profession

Section 22

Labour Relations | No-one may be unfairly discriminated against in the workplace. Case law is detailed in this

Section 23 regard and deals with pre-employment testing and unfair dismissals based solely on HIV-
status.

Environment Everyone is entitled to an environment that is not harmful to their health or well-being,

Section 24 including prisoners and the mentally ill. Environmental factors tend to influence
HIV/AIDS risk and vulnerability.

Property As socio-economic circumstances and poverty increase HIV/AIDS risk and vulnerability,

Section 25 property rights address some of these issues. Women’s property and inheritance rights
require attention in this regard.

Housing Everyone has the right to access to adequate housing and no-one may be evicted from their

Section 26 home or have their home demolished. No-one may be evicted on the basis on HIV status
and the improvement of socio-economic circumstances would reduce HIV/AIDS risk and
vulnerability.

Health Care, No-one may be refused emergency medical treatment.

Food, Everyone has to right of access to:

Water and Social * Food and water

Security = Health care services, including reproductive care

Section 27 »  Social security, including appropriate social assistance
A number of issues arise here, including ART and PEP treatment, treatment for STIs and
TB, ensuring food security for vulnerable persons and improving social assistance to
PLWAs.

Children Every child (person under the age of 18 years) has the right to:

Section 28 = family care or parental care, or to appropriate alternative care when removed from

the family environment;
=  basic nutrition, shelter, basic health care services and social services;
=  Dbe protected from maltreatment, neglect, abuse or degradation;

A child's best interests are of paramount importance in every matter concerning the child.
Children have been identified as a particularly vulnerable group in the NSP and protection
of their rights is paramount in ensuring a human rights approach to HIV/AIDS.

Education Everyone has the right to education, including adult basic education. This includes

Section 29 education, communication and public awareness relating to the HIV/AIDS epidemic and
prevention, treatment, care and support.

Access to Everyone has the right to access to information that may effect their rights. This includes

Information access to information relating to HIV/AIDS.

Section 32

Just Everyone whose rights have been negatively affected by administrative action has the right

Administrative to request reasons in writing and to challenge such action. This includes PLWAs.

Action

Section 33

Access to Courts Everyone has the right to have any dispute that can be resolved by the application of law

Section 34 decided in a fair public hearing before a court or, where appropriate, another independent
and impartial tribunal or forum. Attention should be paid in particular to vulnerable
persons’ access to courts and access to justice.

Arrested, Arrested, detained and accused persons must be treated in a manner that is consistent with

Detained their dignity and may not be unfairly discriminated against on the basis on their HIV

and Accused status. Duties exist in relation to access to HIV/AIDS treatment, protection from rape and

Persons medical parole.

Section 35




