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Introduction

The South African Law Reform Commission (SALRC) was established by the South African Law
Reform Commission Act 19 of 1973.

The members of the Commission are-

Mr Justice J Kollapen (Chairperson)
Madam Justice N Siwendu
Professor M Carnelly
Professor V Jaichand
Mr I Lawrence
Professor AW Oguttu
Advocate M Sello

Current members of the Commission‟s Advisory Committee for this project are:
Professor V Jaichand (Project Leader)
Ms Janine Hicks
Dr Meryl C du Plessis
Mr Linda Mngoma (Researcher: SALRC)

Ad Hoc Members:

The SALRC is currently in the process of appointing Ad Hoc Advisory Committee Members. On
17 February 2017, requests for nomination of Ad Hoc Advisory Committee Members were
forwarded to the Directors-General of National Treasury; Departments of Labour; Health; Social
Development; Statistician General: Statistics South Africa; Chiefs of Staff of the Departments of
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Women and Small Business Development respectively; as well as to the Acting Chairperson of
the Commission for Gender Equality for consideration.

The Secretary of the SALRC is Mr TN Matibe. The Commission‟s offices are located in the
Spooral Park Building, 2007 Lenchen Avenue South, Gauteng.

Correspondence should be addressed to:
The Secretary
South African Law Reform Commission
Private Bag X668
PRETORIA 0001

Tel:

(012) 622 6349

E-mail:

lmngoma@justice.gov.za

Website:

http://salawreform.justice.gov.za

This document is available on the Commission‟s website at http://salawreform.justice.gov.za
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Preface

The aim of this Research Proposal Paper is to serve as a basis for the South African Law
Reform Commission‟s (hereinafter “SALRC”) deliberations on the subject of State maternity and
paternity benefits for self-employed workers. A gap currently exists in the State‟s social security
system, in that self-employed workers are excluded from receiving maternity and paternity
benefits when the mother enters confinement. This situation exacerbates the socioeconomic
problems of poverty and inequality between women and men in South Africa, prevents women‟s
full economic participation, and impacts on their reproductive choices. The purpose of this
SALRC study is to investigate shortcomings in the current maternity and paternity protection
mechanisms, how this gap should be addressed, and by whom, in order to give effect to South
Africa‟s obligations in terms of the Constitution, and applicable regional and international gender
equality conventions. The investigation is divided into two phases. The aim of the first phase is
to determine the following:

(a)

Who should be included in the definition of “self-employed worker” (target group)
in the informal and formal sectors of the economy?

(b)

What is the nature and extent of the benefit (State maternity and paternity
benefits) that could be offered to self-employed workers, in both the informal and
formal sectors of the economy, and what are the most appropriate vehicles for
such provisioning?

The SALRC anticipates that the determination of the above mentioned two questions (non-legal
research) will be commissioned to independent research organization/s subject to approval by
the Director-General: Department of Justice and Constitutional Development. The proposed
research will examine the situation of self-employed workers in South Africa using established
methodology from the social, economic, legal and health sciences. The investigation will
therefore include both qualitative and quantitative dimensions.
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Quantitative data will be gathered or reviewed and analyzed for two reasons. First, this will be
done so as to begin to quantify the numbers of women and men who are self-employed, as well
as the sectors in which they work and their financial circumstances. This estimate is necessary
to enable predictions of the financial costs and gains of providing State maternity and paternity
benefits. The second reason is that statistical analysis will enable the SALRC to assess whether
members of the various population groups are evenly distributed among the self-employed, or
whether the legacy of apartheid lingers in the form of current socioeconomic disadvantage for
some groups of women and men but not others.

In addition, the SALRC may want to assess the role of other variables, such as family size and
geographical location. Such assessments can accurately be made only by statistical analysis
and not by opinion or academic theorizing. As stated in the United Nations‟ Millennium
Development Goals Report (hereinafter “MDG report”),1 “[D]isaggregated data can identify
problems in local areas and specific population groups, thus allowing effective interventions.”
The subsequent Sustainable Development Goals Report (hereinafter “SDG report”) further
states:
“Every journey has a beginning and an end. Plotting that journey and establishing key
milestones along the way requires accessible, timely and reliable disaggregated data. The
data requirements for the global indicators are almost as unprecedented as the SDGs
themselves and constitute a tremendous challenge to all countries. Nevertheless, fulfilling
these requirements through building national statistical capacity is an essential step in
establishing where we are now, charting a way forward and bringing our collective vision
closer to reality.”2

Statistical analysis can help to show, for example, whether black self-employed women and
men are over-represented at the level of survivalist or micro-enterprise businesses. The
preliminary literature review and our everyday experience in the South African community have
suggested that this is an important hypothesis to test. Another hypothesis that the SALRC will
explore is whether self-employed women in rural communities might be carrying an extreme

1
2

United Nations “Millennium Development Goals Report” (2014) 6.
United Nations “Sustainable Development Goals Report” (2016) 3.
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burden with regard to childbirth and child care, which burden might be partly alleviated by the
provision of maternity benefits. Other hypotheses will emerge during the research and will be
tested empirically (statistically). To enable this testing of theory against fact, the SALRC need
quantitative data.

The results of such analyses can inform the SALRC‟s recommendations for new laws. If, for
example, statistical analyses shows that historical inequality still lingers among the women and
men of interest to our investigation, legislative recommendations might be made that favour
disadvantaged groups and do not affect more privileged groups. If so, the SALRC would also
need to work collaboratively with relevant organizations to establish appropriate thresholds and
categories to distinguish between such groups of women and men, and identify appropriate
forms of benefits. This type of analysis can only be done statistically and by quantifying the key
variables.

However, it would be irresponsible and in violation of their dignity to treat our fellow citizens as if
they are merely statistics. For this reason the SALRC will also engage in qualitative research.
Qualitative research can shed light on, literally, the quality – that is, the subjective aspect – of
people‟s real life experiences. In this type of research, one does not aim for data in the form of
statistics but rather seeks to identify themes and issues that are important to the people whom
we study. The researcher must keep an open mind during this process so that research
participants‟ voices can truly be heard. Relatively few women and men are interviewed in
qualitative research. The SALRC will also draw on the abundant research that has been done
on the topic of self-employment in South Africa. Many of those studies – and they originate in
diverse fields – have used qualitative methodology.

The qualitative research will partly inform the quantitative study. Once the SALRC has identified
the crucial issues and challenges that self-employed women and men tell us about with regard
to their views on childbearing and possible maternity and paternity benefits, the SALRC will be
able to include those issues in a quantitative questionnaire, and in consultative workshops and
focus group discussions. In this manner the SALRC will be able to start assessing the real-life
impact that each issue has on the broader population of self-employed workers.
vii

The aim of the second phase is to investigate whether there is a need for law reform by way of
new legislation to address this matter, or whether existing legislation should be amended or
developed in order to address the identified gap in the state social security system, what options
are available to recommend to government for consideration and what cost implications these
are likely to have for the state budget.

However, at this phase of the investigation, comments and input are restricted to matters
pertaining to the first phase of this investigation, that is, the proposed comparative legal
research outlined in Chapter 1, as well as the proposed non-legal (social) research outlined in
Chapter 2 of this Research Proposal Paper.

In gathering evidence to inform the two principal questions above for the first phase of this
investigation, the SALRC will consult and involve a wide variety of stakeholders as early as
possible. The stakeholders include, but not limited to, government at national, provincial and
local level; chapter nine (9) institutions; research organisations; academic institutions; nongovernment organisations; civil society organisations; traditional leadership institutions; labour
organisations; business organisations and select members of society. The SALRC will source
the required evidence from a wide variety of sources including scientific research, knowledge,
information, ideas, interests, politics and economics.

The SALRC will invite representatives from some of these sectors to inform the Advisory
Committee, to assist the SALRC in its framing of core questions and issues for considerations,
and to advise on further developments in the sector with a bearing on the investigation. In
addition, the SALRC will include a consultation component in its methodology, forming
partnerships with appropriate institutions such as self-employed women‟s associations,
businesswomen‟s associations, organized structures representing the interests of women in the
informal economy, and NGOs working with these stakeholders, to jointly organize consultative
workshops in various provinces on the issue. The intention behind these partnerships and
workshops would be to access as broad and diverse an array of stakeholders and
representative structures in this sector, to engage with them on research findings and emerging
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recommendations, to inform the drafting of policy and legislative reform in response, and to test
these emerging models within the sector.

The Commission will assume that respondents agree to the Commission quoting from or
referring to comments and attributing comments to respondents, unless representations are
marked “confidential”. Respondents are requested to submit written proposals, comment, input
or submissions to the Commission no later than 29 September 2017. Respondents are not
restricted to the questions posed and issues raised in this paper, and are welcome to draw other
matters to the Commission‟s attention as long as they are related to this topic. The allocated
researcher will endeavor to assist with any questions related to making submissions. Any
request for information and administrative enquiries should be addressed to the Secretary of the
Commission or researcher assigned to this project, Mr L Mngoma.
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Chapter 1: Nature of the proposed legal research
A.

Purpose of the comparative legal research

1.1

A gap currently exists in the State‟s social security system, in that self-employed workers

are excluded from receiving maternity and paternity benefits when the mother enters
confinement. This situation exacerbates the socioeconomic problems of poverty and inequality
between women and men in South Africa, prevents women‟s full economic participation, and
impacts on their reproductive choices. The purpose of this SALRC study is to investigate
shortcomings in the current maternity and paternity protection mechanisms, how this gap should
be addressed, and by whom, in order to give effect to South Africa‟s obligations in terms of the
Constitution, and applicable regional and international gender equality conventions.

1.2

The investigation aims to look at a number of possible legal mechanisms. These include:
a)

extension of the State‟s social assistance and/or welfare programme;

b)

extension of the statutory social insurance scheme (Unemployment Insurance
Fund, hereinafter “UIF”);

c)

creation of a new comprehensive social security system covering all employees
including self-employed workers (National Social Security Fund (hereinafter
“NSSF”) and National Health Insurance (hereinafter “NHI”);

1.3

d)

private insurance that allows self-employed workers to self-insure, or

e)

a combination of any of the above approaches.

The feasibility of the above mentioned legal mechanisms to plug the gap in the State

social security system will be considered in the second leg of the SALRC investigation. It is
foreseen that the results of the social research must first be generated in order to inform the
development of responding comprehensive law reform. However, the comparative legal
research outlined in this Chapter of the Research Proposal Paper will be conducted
simultaneously with the non-legal (social science) research by an independent research

1

institution approved by the SALRC, subject to availability of funds and approval by the DirectorGeneral: Department of Justice and Constitutional Development.

1.4

Thus the aim of this SALRC investigation is not only to broaden the conceptualization of

social security by incorporating other elements of social security, but to also contribute towards
the development of a more comprehensive social security policy for South Africa.

B.

Problem Statement

1.5

The research problem is as follows:

Should legislation be introduced to provide self-employed workers in South Africa with maternity
and paternity benefits, to ensure compliance with South African Constitutional obligations and
those set out in international and regional conventions; and if so, what legislative reform
proposals would be suitable, and what type of benefits would be appropriate?

C.

Comparative legal research objectives

1.6

The research objectives are as follows:

a)

To consider South Africa‟s legal obligations to expand its current maternity and
paternity benefits regime to ensure compliance with relevant provisions within the
South African Constitution, and in regional and international conventions ratified
by South Africa, and develop recommendations in relation to necessary legal
reform.

b)

To assess the legal implications of South Africa‟s ratification of ILO Maternity
Protection Convention 183 and necessary law reform measures required for its
full implementation.
2

c)

To consider from a comparative perspective, international best practice in the
forms of provision of maternity and paternity benefits to self-employed workers,
particularly those within the informal economy.

D.

Legislative and policy background

1.7

Gender equality, women empowerment and the elimination of all forms of discrimination

against women is a constitutional imperative. The Bill of Rights ensures the foundation for a
non-racist, non-sexist and human rights based society where equality, gender, sex, sexual
orientation, class, and social security, among others, are primary considerations. The
Constitution is guided by a wide range of international, continental and regional human rights
instruments to which South Africa is a signatory.3 These international human rights instruments
include the Convention on the Elimination of All forms of Discrimination Against Women
(CEDAW); the Beijing Declaration and Platform of Action; the International Covenant on
Economic, Social and Cultural Rights (ICESCR); the SADC Protocol on Gender and
Development; and the United Nations Convention on the Rights of the Child. The main thrust of
the Beijing Declaration and Platform for Action is the achievement of gender equality and
empowerment of women, an agenda that carries on to live into the 2030 Agenda for Sustainable
Development. Goal 5 of the Sustainable Development Goals (hereinafter “SDGs”) provides for
the achievement of gender equality and empowerment of all women and girls and to ensure that
women have better access to sexual and reproductive health and reproductive rights.

1.8

South Africa is yet to ratify the International Labour Organization‟s Maternity Protection

Convention, 2000 (No.183) and the Social Security (Minimum Standard) Convention, 1952
(No.102). The aim of Convention 183 is to apply to all women employed and women in so-called
atypical forms of employment.4

3
4

Sections 39(1) and 233 of the Constitution.
Articles 1 of Convention 183 states that the term „woman‟ applies to any female person without
discrimination and the term „child‟ applies to any child without discrimination.
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1.9

In August 2008, the States Parties to the SADC Protocol on Gender and Development

committed to provide protection and benefits for women and men during maternity and paternity
leave.5 The ICESCR aims to ensure the protection of economic, social and cultural rights
including the right to social security (article 9) and the right to health (article 12). Article 2 of
CEDAW prohibits discrimination on the basis of sex which would have the effect of denying
women the recognition, enjoyment or exercise of their human rights in any field, on the basis of
equality between men and women. Article 18 of the Convention on the Rights of the Child states
that both parents shall share responsibility for bringing up their children and should always
consider what is best for each child.

1.10

Since the adoption of the Constitution in May 1996, South Africa has been making

consistent efforts at fulfilling its obligations as contained in the Constitution and in regional and
international conventions ratified by South Africa through enacting legislation, policies and
strategies for women empowerment and provision of human rights.6 The range of laws and
policies enacted since the dawn of democracy include the National Development Plan; Basic
Conditions of Employment Act, 1997; Unemployment Insurance Act 2001; Unemployment
Insurance Contributions Act, 2002; Labour Relations Act, 1995; National Health Act, 2003;
Medical Schemes Act, 1998; Social Assistance Act, 2004; Choice of Termination of Pregnancy
Act, 1996; Employment Equity Act, 1998; Promotion of Equality and Prevention of Unfair
Discrimination Act, 2000; The Children‟s Act, 2005 and the Civil Union Act, 2006.

1.11

The Unemployment Insurance Amendment Act, 2016 (Act 10 of 2016) which came into

operation on 19 January 2017, brought about further improvements in the provision of State
maternity benefits for employees who are covered by the Act. The Act increased the rate of
maternity benefits to a fixed rate of 66% of the contributor‟s earnings as at the date of
application, subject to the prescribed maximum income threshold.7 This is in line with
international law on maternity protection.8 The contributor must, however, have been in

5
6
7
8

Article 19 of the SADC Protocol on Gender and Development.
Department of Women “South Africa‟s Beijing +20 Report” January 2015 8.
Section 4(b) of Unemployment Insurance Amendment Act 10 of 2016.
Article 4(6) of the Maternity Protection Convention (Revised), 1952 (No.103) and article 6 of
Convention No.183 provide that the amount of cash benefits shall not be less than two-thirds
(66%) of the woman‟s previous earnings.

4

employment for at least 13 weeks prior to claiming maternity benefits.9 A contributor who has a
miscarriage during the third trimester or bears a still-born child is entitled to full maternity
benefits of 17 to 32 weeks,10 provided that the pregnancy was not voluntarily terminated.
Furthermore, the Act provides that payment of maternity benefits may not be affected by the
payment of unemployment benefits.11

1.12

There are no restrictions for same-sex parents or single mothers.12 Furthermore, the

Unemployment Insurance Act, 2001 makes provision for adoption benefits provided that the
adoption is carried out in terms of the Children‟s Act, 2005 and the application for benefits is
submitted within six months after the date of the order of adoption.13 The range of additional
maternity and paternity benefits proposed by the African Christian Democratic Party are being
considered by the Parliamentary Portfolio Committee on Labour.14

1.13

Despite all the above mentioned legislative and policy reforms, a gap still exists in the

State‟s social security system in that self-employed workers and/or independent contractors are
excluded from the provisions of the legislation. According to the Solidary Centre, employment
legislation15 excludes informal sector workers who on paper appear to be self-employed, yet in
fact they are working under the supervision of someone else.16 Furthermore, the Centre points
out that case law seems to define the term „employee‟ more broadly to include informal sector
workers and some workers who might otherwise be considered self-employed workers.17 The
purpose of the first leg of the SALRC‟s investigation is to establish clear and concise definitions
of “self-employed” worker; “informal sector” and “formal sector”. In order to integrate self9
10
11
12

13

14

15
16
17

Unemployment Insurance Act, 2001 section 24(6).
Ibid section 24(5).
Ibid section 13(5)(b).
The Solidarity Centre “Maternity Protection for Self-Employed Workers” (September 2016) at 10.
See MIA v State Information Technology where the Labour Court held that the view that maternity
is a right to be enjoyed solely by female employees is misplaced.
Sections 27-28 of Unemployment Insurance Act 63 of 2001. The reference in the Act to the Child
Care Act, 1983 (Act 74 of 1983) needs to be amended.
Meeting of the Portfolio Committee on Labour held on 30 November 2016 (http://pmg.org.za/
accessed on 11 March 2017). The range of benefits proposed by the African Christian
Democratic Party include parental leave, increased adoption leave and commissioning parental
leave (Labour Laws Amendment Bill PMB 5-2015).
Employment legislation is used to refer to legislation administered by the Department of Labour.
The Solidarity Centre “Maternity Protection for Self-Employed Workers” (September 2016) 14.
Ibid at 13.
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employed workers into any of the existing or future social security system, it is imperative that
the above terminology be defined.

1.14

A number of countries including those that are comparable to South Africa do provide

maternity and paternity benefits to self-employed workers.18 Firstly, the terminology used to
describe the various types of leave benefits across the globe varies widely. There are three
distinct types of child based leave, namely: maternity, paternity and parental leave. According to
Ray, maternity and paternity leave refer to time reserved for one parent‟s use during pregnancy
or immediately after the birth of a child. Parental leave refers to longer periods of leave for either
or both parents, to be taken after maternity and paternity leave.19 A proposal was made at the
Portfolio Committee on Labour to use „parental responsibility leave‟ as a general term to refer to
the various categories of leave such as commissioning parental leave, parental leave and
adoptive parental leave.20 An important question which was flagged for further research is
whether the definition of parent should include caregivers, step-parents and legal guardians.

1.15

There is a general concern from labour organizations that the paternity leave provisions

provided for in the legislative framework are inadequate. Section 27 of the Basic Conditions of
Employment Act (hereinafter “BCEA”) only provides for three days family responsibility leave to
be utilized for the birth, illness or death of a child including an adopted child. The Portfolio
Committee on Labour heard that the BCEA in its current format changes a father‟s role from a
primary caregiver to a secondary caregiver with only three days family responsibility leave in a
12-month cycle available for fathers.21 The Swedish parental leave dispensation is one of the
most generous regimes in the world. The flexible parental leave regime in Sweden allows both
parents eight months leave each, whereas six of the eight months may be reallocated to the
other parent.

22

Although self-employees are covered by the Swedish parental leave system,

however, Anxo, et al, state that female self-employees on average reduce their parental leave
by 40 days compared to wage earners, while male self-employees on average reduce their

18
19
20
21
22

Ibid 15.
Ray R “ A Detailed Look at Parental Leave Policies in 21 OECD Countries” (2008) at 2.
Minutes of meeting of Labour Portfolion Committee held on 2 November 2016.
Minutes of meeting of the Portfolio Committee on Labour held on 02 November 2016.
Anxo D, Ericson T and Mangs A “How does self-employment influence the use of parental leave
in Sweden?” (2013) 4.

6

parental leave by 13 days.23 The authors state that many self-employees are likely to
experience additional costs of finding a replacement worker while in a standard wage
employment contract the employer bears this cost.24

1.16

Section 27 of the Constitution makes provision for the right of access to health care

services, including reproductive health; and the right of access to food, water and social
security. In terms of section 27(1)(c), people who are unable to support themselves and their
dependants are entitled to social assistance at State expense. In the Grootboom25 and
Mazibuko26 cases, the Constitutional Court held that the provision of socio-economic rights by
the State is subject to the principle of progressive realization of these rights and the availability
of resources.

1.17

Funding arrangements for maternity protection programmes take various forms. There

are basically two distinct systems, that is, public and private funding arrangements. Among the
public schemes, there are voluntary and mandatory social insurance (contributory) schemes as
well as social assistance programmes. Conditional Cash Transfers (CCTs) are by far the most
common social assistance programmes found in many countries. The objective of most CCT
programmes is to alleviate poverty, gender discrimination and unemployment. The most
common conditions attached to CCTs are regular attendance of prenatal and postnatal care,
attendance of educational and sensitization programme for mothers, delivery through a health
facility and obtaining advice from a health professional. CCTs are found mainly in Sub-Saharan
Africa, Latin America, Middle and South East Asia.

1.18

Social insurance (contributory) schemes that apply to self-employed workers are mostly

found in the European Union and New Zealand. For instance, the United Kingdom‟s maternity
allowance (hereinafter “MA”) and statutory paternity pay (hereinafter “SPP”); Australia‟s paid
parental leave scheme; the Swedish parental leave system, and New Zealand‟s paid parental
leave scheme all cover self-employed mothers, fathers and adoptive parents, whereas the
23
24
25
26

Ibid 1.
Ibid 2.
Government of the Republic of South Africa and Others v Grootboom 2001 (1) SA 46 (CC).
Mazibuko and Others v City of Johannesburg and Others 2010 (3) BCLR 239 (CC).
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Switzerland‟s maternity insurance (MA) applies to self-employed women. The United Kingdom‟s
MA and SPP are provided for in Maternity and Parental Leave Law and Regulations. The
Swedish flexible parental leave system is provided for in the Försäkringskassan‟s rules and
regulations. Section 71CB of New Zealand‟s Parental Leave and Employment Protection Act,
1987 defines eligible self-employed person to mean:

“[A] self-employed person who is (a) the primary carer of a child, and (b) meets the
parental leave payment threshold test.”

1.19

Private schemes also take various forms. The most common examples are medical

schemes which are found in almost all countries. They are funded predominantly by the
employer or jointly by the employer and employee. On 30 July 2015, Business Day reported that
the Council for Medical Schemes (CMS) could allow medical schemes to launch products for
low-income workers as early as 2016. The paper reported that there are about 6-million people
in the formal sector who cannot afford medical scheme coverage. If the Council approves, this
would pave the way for medical schemes to devise very basic benefit options that could cost as
little as R200 per person per month.27 The question is: what should be the role of the
private health sector and the private insurance industry in the provision of maternity and
paternity benefits?

1.20

The statutory UIF system is generally based on compulsory participation and is tailored

for employees mainly in the formal sector who can easily comply with the formal registration and
other administrative requirements. If the statutory UIF system were to be extended to the selfemployed and own account workers, it implies that each new employer has to be identified,
registered, educated and persuaded to comply with all the rules of the scheme. Furthermore, in
the case of informal sector self-employed workers, contributions may be difficult to secure, and
maintaining up-to-date and correct records is administratively complicated when such persons
work intermittently and irregular hours. Ginneken points out that there is also some conflict with

27

Business Day (http://lexis.hosted.inet.co.za/ accessed on 30 July 2015).
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the underlying concept of „replacement income‟ in situations where it is not always clear that the
income to be replaced can be accurately and efficiently determined.28

E.

Comparative legal research methodology

1.21

The research will comprise of critical literature review and qualitative synthesis of all the

relevant provisions in the legislative and policy framework giving effect to the rights contained in
sections 27 and 28 of the Constitution, and those set out in international and regional
conventions. A myriad of primary and secondary sources of data, including, but not limited to,
Acts of Parliament, regulations, policy guidelines and documents, discussion papers and
documents, domestic and foreign case law, binding and non-binding international agreements,
draft Bills, Parliamentary debates, reports by South African and foreign and international
government and non-government institutions, text books, journal and web-articles, will be
critically synthesized with a view to determine the nature and extent of South Africa‟s legal and
constitutional obligations to expand its current maternity and paternity benefits regime to cover
workers in self-employment.

1.22

The above sources of evidence will also be reviewed to determine which countries

provide maternity and paternity protection to self-employed workers and what systems and
mechanism are used for this purpose. Although there are no restrictions in terms of the number
of countries that may be chosen for this purpose, however, it is recommended that a sizeable
number of countries that are comparable to South Africa in terms of geopolitics, economic
conditions and legal systems, be included in the study. The research is required to shed light in
terms of the terminology that are used to define „self-employed‟ workers and whether
distinctions are drawn between the formal and informal sectors.

28

Ginneken W “Social security for the informal sector: investigating the feasibility of pilot projects in
Benin, India, El Salvador and Tanzania” file://G:\temporaire\SocPol\567spl1.htm.
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Chapter 2: Nature of the proposed non-legal (social) research

A.

Social context

2.1

South Africa‟s social protection system does not provide maternity and paternity cover to

the vast majority of self-employed workers who work in both the formal and informal sectors of
the economy. The statutory UIF provides, among others, supplementary income benefits to
short-term unemployed persons and maternity benefits to employed women who take maternity
leave. However, the UIF provides benefits only to members who contribute to the Fund and only
for limited time periods. Self-employed women and men cannot contribute to the Fund, because
the Fund makes employment, but not self-employment, a condition for membership. The
exclusion of self-employed workers from accessing social security benefits offered by the State
exacerbates poverty and inequality, which are the central challenges facing the National
Development Plan (hereinafter “NDP”). Many self-employed persons may not be able to afford
private insurance to provide income maintenance should they be unable to work due to
pregnancy-related reasons.

2.2

The Inter-departmental Task Team on Social Security and Retirement Reform

(hereinafter “IDTT”) makes proposal for the establishment of a National Social Security Fund
which will be financed through employer and employee contributions.29 It is proposed that the
NSSF will pay pensions, disability and survivor benefits, and unemployment benefits.30 Although
the IDTT proposes for strengthening of the links between social security and the UIF, on the one
hand, and alignment of social security with the NHI, on the other hand, there is no mention of
State maternity and paternity benefits for workers in self-employment in the discussion
document.

2.3

The Department of Health‟s NHI Policy Paper states that the NHI will provide statutory

medical benefits and health protection to the whole population on an equitable and sustainable
29
30

IDTT “Social Security Discussion Document” (March 2012) 4.
Id.
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basis.31 The proposed NHI will be phased in over a period of 14 years and will have implications
for both the private and the public-sector health services.32 One of the targets for Goal 5 of the
SDGs is to ensure universal access to sexual and reproductive health and reproductive rights. 33
Thus the successful rollout and implementation of the NHI by the Department of Health will
ensure that women and girls have access to sexual and reproductive healthcare and medical
services. The feasibility of incorporating occupationally based maternity and paternity benefits
for self-employed workers in the proposed NSSF will be considered in the second leg of this
investigation.

2.4

The African National Congress‟ Gender Discussion Document states that apart from the

biologically determined roles of pregnancy and childbirth, “gender is a socially constructed
understanding of what it is to be a man and what it is to be a woman.”34 Moving from the
premise that gender equality is a fundamental human right, the Discussion Document states
that since the dawn of democracy “South Africa has taken a number of bold steps to
institutionalize gender equality in order to empower women. Alongside gender mainstreaming
has been an approach that emphasizes the engendering of all policies and practices.”35

2.5

Tanzer states that “although CEDAW recognizes the common responsibility of men and

women in the upbringing and development of children, however, it is less vociferous in its
discussion of parental leave and paternity leave.”36 Unlike maternity and paternity protection
regimes for employed workers whose rights and benefits are protected by a wide range of
international and domestic laws, there is lack of international norms and standards for selfemployed men and women or non-standard workers. Tanzer states that-

31
32
33
34

35
36

Department of Health “National Health Insurance in South Africa Policy Paper” (undated) at 5.
Ibid 4.
United Nations “Sustainable Development Goals Report” (2016) 3.
African National Congress “Gender Paper to be presented to the ANC Policy Conference”
(February 2012) 3.
Ibid 5.
Tanzer Z “Still searching for transformative equality: A comparative study of maternity work in
South Africa and Ukraine” (2014) AFL-CIO 17.
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[T]he ILO standards address only the rights of women who are employed or seeking
employment. The most current ILO standard on maternity protection, laid out in
Convention No.183, has extended protection to all employed women, including those in
atypical forms of dependent work. Although it covers certain types of workers in the
informal sector, it does not include those informal workers who do not have employers
such as self-employed women, own account workers, or unpaid women doing domestic
work.37

2.6

COSATU‟s draft Position Paper states that the aim of the paper is to clarify the

Federation‟s position on addressing the social imbalances created by “patriarchy, capitalism and
racism”, so as to build “a society that embraces equality and social justice.”38 The Position
Paper discusses not only maternity benefits but parental rights as well. 39 It emphasizes the need
to “challenge gender inequality and discrimination against women, promote substantive gender
equality, and to acknowledge and recognize the important role of fathers.”40

2.7

Similarly, Tanner states that–

While women are differently situated from men in relation to pregnancy and special
measures to accommodate them are necessary, the obligations to care for children after
their birth should rest equally on both parents. This assumption underlies the gender
neutral terminology adopted in the legislation dealing with family responsibility leave and
the regulation of working hours of parents with children. This means that fathers could
also insist on these benefits and thus fulfil their parenting roles.41 The question is: what
role should men (fathers, adoptive parents) play in the upbringing and
development of children?

37
38
39

40
41

Ibid 7.
COSATU “Position Paper on maternity protection (draft)” 1.
The Position Paper proposes a comprehensive package of parental rights provisions including
paid maternity leave; paid and unpaid parental leave; childcare leave and flexible working time.
Ibid 1.
Tanner B “Social Justice and Equal Treatment for Pregnant Women in the Workplace” University
of Johannesburg (2012) 303.
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2.8

Tanner states that the women who are affected the most for having children are those in

the informal sector, unemployed women and women who work for small businesses and those
who perform seasonal work.42 The author states that “[M]ore often than not, these women are
completely reliant on their partners for financial support during maternity. Furthermore, lacunae
such as the non-provision of maternity leave for women who adopt children, as well as the nonprovision for multiple births or babies with special needs are not catered for.”43

2.9

Bonthuys and Albertyn state that experience in countries with more generous parental

leave provisions has shown that very few men make use of these paternity benefits.44 The
authors stated that “instead of increasing the child care responsibilities of fathers, these legal
rules merely accommodate women‟s primary child care responsibilities. The reasons for this
male reluctance to take parental leave are both cultural and economic. Where both parents
work outside the home, it makes economic sense for the person who earns less to remain at
home or take leave to care for children. Cultural and social factors include the encouragement
of long-term breastfeeding as an indication of good motherhood and the widely held assumption
that men are unsuited to take care of children.”45

2.10

The Programme of Action that arose from the International Conference on Population

and Development (ICPD) organised by the United Nations (hereinafter “UN”) in 1994 set
international targets for sustainable development. These were followed by the Millennium
Development Goals (hereinafter “MDG”) and the Sustainable Development Goals. The targets
include lowering maternal and child morbidity and mortality rates;46 eliminating all forms of
discrimination,47 be they cultural, social or religious; ensuring that women have better access to
paid employment, sexual and reproductive health and reproductive rights;48 and recognizing and
valuing unpaid care and household tasks such as cooking and cleaning through provision of
public services, infrastructure and social protection policies and the promotion of shared
42
43
44
45
46

47
48

Ibid 293.
Id .
Bonthuys E and Albertyn C Gender, Law and Justice (2007) 273.
Ibid 274.
Stats SA “Mortality and causes of death in South Africa” (2012 PO309.3) 1 and 40. United
Nations “The Sustainable Development Goals Report” (2016) 4.
United Nations “Sustainable Development Goals Report” (2016) 20.
Ibid.
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responsibilities within the household and the family as nationally appropriate. Both the SDG and
the NDP list the promotion of gender equality and the empowerment of women as critical goals.
The question is: what other forms of in-kind support should be provided to pregnant
women or new mothers who are self-employed?

2.11

Maternity benefits are relevant to infant and maternal mortality rates. Women in the

confinement or post-natal stages may be vulnerable physiologically and emotionally. If they are
required to go on working during this time instead of taking maternity leave, their lives and
health may be in jeopardy and their babies may not receive optimal care. Therefore, poor
women‟s inability to access maternity benefits may be partly responsible for the high rates of
maternal and infant mortality in this group. The provision of maternity benefits as part of the
State‟s social security system might indirectly tackle the problem of infant and maternal
mortality, while directly boosting equality for women.

2.12

In South Africa, many women are self-employed in micro (survivalist) or small

businesses in the informal sector.49 The question is: which businesses in the informal
sector are these?50 This is especially true among black communities.51 In addition, black
women have the highest birth rate compared with other race groups nationally.52 These two
facts about black women as a group suggest that the State might need to consider providing
vulnerable groups of self-employed women with maternity benefits. Not only would new mothers
benefit from this added social security, but so would their babies. It is a fact that healthier babies
grow up to be healthier children.

49

A “survivalist” or “micro-enterprise” may by definition refer to the informal rather than formal
sector. During the course of the research proposed here, such definitions and categories will be
studied and clarified.

50

Comment and input in terms of the types of business / occupation such as sex workers, care
givers, taxi drivers, etc. will be appreciated.
For estimates on the number of self-employed women in informal and formal sectors, see for
example “Survey of Employers and the Self-Employed” (2013, Stats SA) and “Labour Force
Survey” (Stats SA); see also Steenkamp (2008) “The returns to self-employment in South Africa:
an analysis of household survey data” unpublished thesis, UKZN, accessed via National
Research Foundation in August 2014.

51

52

NDP 77. See also Swartz, L “Fertility transition in South Africa and its implications on the four
major population groups” (2002) (UN/POP/CFT/2002/CP/16) available at
http://www.un.org/en/development/desa/population/events/pdf/expert/4/swartz.pdf.
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2.13

As mentioned in paragraph 2.7 above, both the SDGs and the NDP call for infant and

maternal morbidity to be curbed. South Africa‟s fertility rate is deemed to be at an acceptable
level,53 but the same cannot be said about its infant and maternal morbidity rates.54 According to
the reported figures, in 2012 the death of babies and children younger than 1 year old
accounted for 5.5% of all deaths nationally.55 Malnutrition was the third leading cause of death
for babies aged between 29 days and 11 months (following intestinal infectious diseases and
influenza or pneumonia). The NDP, published in 2011, states that “[T]otal deaths in the country
have increased sharply… the rate doubled for young children under the age of five…”.56
Elsewhere, the NDP states that “[A]t present, given South Africa‟s extremes of unemployment
and working poverty, many people regularly experience hunger and find it difficult to meet the
basic needs of their families.”57 In addition, under the topic of education, training and innovation,
the NDP lists “Eradicat[ing] micronutrient deficiencies in children under 18 months” as a target.58

2.14

The NDP lists, as a necessary action, the design of a “nutrition intervention for pregnant

women and young children, to be piloted by the Department of Health…”.59 The SALRC intends
to track whether such a scheme has been introduced, if not, maternity benefits for self-

53

“Reproductive Health Policies” (2014) wallchart downloaded from www.un.org on 01/09/2014
shows South Africa as having a fertility rate of 2.4 children per woman in 2014, which is
comparable with the world average of 2.5 and the average for all developing regions of 2.6, but
higher than the average of 1.7 for developed regions. Similarly, the NDP published by the
National Planning Commission of South Africa in 2011 lists the fertility rate among all women in
SA that year as 2.3 (range 2.2 to 4.1); main sources of data used in the NDP are Statistics SA
and the Actuarial Society of Southern Africa (ASSA) (2011) “Demographic scenarios”, an
unpublished report prepared for the NPC. See also Concise Report on the World Population
Situation in 2014; and “New UN Population Projections Released: Pockets of High Fertility Drive
Overall Increase” by EL Madsen at http://www.newsecuritybeat.org/2013/06/populationprojections-released-pockets-high-fertility-drive-increase/. In terms of other reproductive
indicators, South Africa‟s unmet need for family planning was a low 14% in 2003-2004, slightly
higher than the world averages of 10% (developed regions) and 12% (developing regions) in
2012.

54

South Africa‟s maternal mortality ratio was 140 (per 100,000 live births) in 2013, which is lower
than the global average of 210 in the same year, but is still regarded as “unacceptable”. In
developed countries, maternal mortality ratios are as low as 1 or 2 and generally under 10 women
dying per 100,000 live births. Prevention of maternal mortality is listed as a national priority for
2013 in SA on the UN‟s Reproductive Health Policies 2014 wallchart. In addition, the NDP (at p
80) states that the mortality rate of children under 5 doubled between 1998 and 2008.

55

Stats SA “Mortality and causes of death in South Africa” (2012) 14.
NDP 80.
Ibid 21.
Ibid 34.
Ibid 35.

56
57
58
59
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employed women might partly address the issue. The NDP restates the same goal a couple of
pages later where it lists, as a necessary action, “[E]nhance food security and nutrition, focusing
initially on pregnant women and young children.”60 The SALRC will attempt to assess the
progress made in realising this aim and whether it might be partly subsumed under the provision
of maternity benefits to self-employed women.

2.15 The NDP also states, under the targets for Health Care for All that “[T]he infant mortality
rate should decline from 43 to 20 per 1 000 live births and the under-five mortality rate should
be less than 30 per 1 000, from 104. Maternal mortality should decline from 500 to 100 for every
100 000 live births.”61 The United Nations (hereinafter “UN”) figure for South Africa for 2012 –
the year after the NDP was published – was more optimistic, however, stating that our maternal
mortality rate is currently 140 per 100 000 live births.62 In addition, South Africa is shown as
acknowledging that reduction in maternal mortality is a priority concern.63

2.16

The SALRC‟s investigation will therefore focus on whether it is viable for the State to

provide social security maternity and paternity benefits to the poorest sector of our society (first
and foremost) and if so, the modalities through which such benefits may be disbursed. The
SALRC will attempt to identify women who require maternity support urgently. However, the
needs of other self-employed women, such as professional women in the formal sector, will also
be assessed. The question is: which businesses in the formal sector are these?64 Differing
recommendations may be made for the various groups, as long as the recommendations are in
line with the Constitution.

2.17

With regard to fertility rates, in South Africa the average number of children per woman

is estimated at 2.3 to 2.4.65 This figure is in line with the global average of 2.5 and the standard

60
61
62
63
64

65

Ibid 7.
Ibid 36.
Wallchart “Reproductive Health Policies” (2014).
Ibid.
Comment and input in terms of the types of business / occupation such as attorneys, advocates,
accountants, pharmacists, etc. will be appreciated.
NDP 79; see also footnote 5 above.
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replacement rate of 2.1.66 However, the number of children born to South African women varies
widely across the various population groups. Unfortunately, women who are least able to
provide for their children often tend to have the biggest families. This pattern is seen across the
world and is of extreme concern to the UN.67 According to Swartz,68 writing in 2002 for a UN
conference, in South Africa the subgroup with the highest fertility rate was black women who
live rurally. Similarly, the NDP states that “South Africa‟s fertility levels differ according to
location and socioeconomic characteristics. They are highest in the mainly rural provinces and
municipalities.”69 However, according to the NDP, by 2011 the proportion of urbanization was
higher than the global average, at roughly 60%.70 Therefore, it is possible that the urban-rural
split may not influence the current investigation materially. The SALRC will be able to assess
that after reviewing the empirical data.

2.18

The NDP notes that “Black South Africans generally live shorter lives and have a higher

fertility rate than white South Africans, although the fertility rate among the black population is
dropping sharply.”71 It further discusses the fact that “[h]igh fertility rates are generally found in
contexts of poverty and powerlessness, where the infant mortality rate is high, and opportunity
and education for women is low”.72 Poorly educated women in impoverished communities often
lack control over their own reproduction. In addition, many are single mothers, a pattern that
was exacerbated by apartheid policies on migrant labour for men. Nonetheless, African women
might in fact prefer to have many children.73 Their decision may be the result of social values
which place a premium on childbearing (including, for some, continuing the ancestral line),74 or

66

67
68
69
70
71
72
73

74

Ibid 79. Also Wallchart “Reproductive Health Policies” (2014). Also “Female Labour Force
Participation” by Lin Lean Lim (2002) at 203; accessed from
www.un.org/esa/population/publications/completingfertility.htm (UN/POP/CFT/2002BP/9).
“Concise Report on the World Population Situation” (2014).
See footnote 4.
NDP 79-80.
Ibid 83.
Ibid 77.
Ibid 79.
See for example “Why Has the Demographic Transition Stalled in Sub-Saharan Africa?” by EL
Madsen (Aug 2013) at http://www.newsecuritybeat.org/2013/08/demographic-transition-stalledsub-saharan-africa/ accessed 29/08/2014
Mwamwenda TS (1999) “Culture and self: An African perspective” in MM Mboya (ed) Culture and
Self: An African Perspective at 1-17; Pretoria, Ilitha. Also Clasquin M (1999) “Transplanting
Buddhism: an investigation into the spread of Buddhism, with reference to Buddhism in South
Africa” Unpublished PhD thesis, Dept of religious studies, UNISA.
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because having many children is seen as a way of increasing the odds of at least one or two
surviving into adulthood.

2.19

The SALRC is sensitive to traditional values. The SALRC acknowledge that, regardless

of socioeconomic status, South African women or their partners may prefer to have large
families, and that people and communities cannot simply be reduced to statistics. Statistics are
simply useful for identifying broad social, health-related or economic trends, and thereby
assisting government in planning.

2.20

As noted in paragraph 2.11 above, women in poor communities tend to be self-

employed in survivalist activities or micro-enterprises. It stands to reason that such women will
struggle to provide for themselves and their families, and are unlikely to be able to contribute
much towards social security benefits. This scenario could indicate a huge financial
responsibility for the State if it provides maternity benefits to the poorest among self-employed
women. It also suggests that such an intervention might go a long way in addressing poverty
and gender inequality.

2.21

The NDP states that a “focus on spreading opportunities for black people”,75 “better

support for entrepreneurs”76 and “expanding employment and entrepreneurial opportunities”77
are some of the challenges that South Africa must face if it is to develop a stronger economy.
The NDP also states that according to a FinScope survey in South Africa, “90 percent of jobs
created between 1998 and 2005 were in micro, small and medium firms. Despite this, total
early-stage entrepreneurial activity rates in South Africa are about half of what they are in other
developing countries.”78 It goes on to say that microenterprises and entrepreneurial activity often
“provide shock absorbers for extreme poverty and platforms for self-development”79 in
developing countries. It is therefore imperative that disincentives to women and men who may
otherwise pursue entrepreneurial activities are minimized.
75
76
77
78
79

NDP 102.
Ibid 102.
Ibid 103.
Ibid 117.
Ibid 119.
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2.22

Possible restrictions on the number of times a woman can receive maternity benefits,

coupled with the State‟s commitment to ensuring that family planning is easily available to all
women, might need to be considered as non-legislative recommendations. Given the SALRC‟s
sensitivity to cultural diversity and traditional African values, the qualitative wing of our research
will explore psychosocial issues related to maternity and parental responsibilities, including selfemployed workers‟ perceptions with regard to the ideal number of children, the impact of
women‟s unpaid care role in relation to childcare and its impact on their economic participation,
as well as on decisions relating to spacing between children, perceptions regarding men‟s role
as care givers, possible challenges to male authority, and the role of extended family in caring
for a mother and child. Based on the findings of all research outlined here, the SALRC will make
recommendations about maternity and paternity benefits.

B.

Problem Statement

2.23

The research problem is as follows:

Should legislation be introduced to provide self-employed workers in South Africa with maternity
and paternity benefits, to ensure compliance with South African Constitutional obligations and
those set out in international and regional conventions; and if so, what legislative reform
proposals would be suitable, and what type of benefits would be appropriate?

C.

Research objectives

2.24

The research objectives are as follows:
a)

To establish definitions for terms such as “self-employed”, “entrepreneur”, “microbusiness”, “survivalist enterprise”, “informal sector” and “formal sector”.

b)

To understand how self-employed workers are currently bridging the social
security gap, if at all.
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c)

To assess the ability of self-employed workers to make financial contributions
towards their maternity and paternity benefits; i.e. whether they are able to
participate in a social insurance scheme.

d)

To estimate how many self-employed workers, especially in the informal sector,
would require maternity and paternity cover.

e)

Using the figures estimated in c), to estimate the financial and administrative
implications of potential modalities for the provision of maternity and paternity
benefits to self-employed workers in the informal sector.80

f)

Using the figures estimated in c), to estimate the financial and administrative
implications of potential modalities for the provision of maternity and paternity
benefits to self-employed workers in the formal sector.81

g)

To examine the broader advantages of providing maternity and paternity cover to
self-employed workers (e.g. national economy, child health, maternal health).

h)

To examine cultural and social factors, stereotypes and assumptions about men
being unsuited to take care of children and their effect on men‟s childbearing and
rearing responsibilities.

2.25

To the best of our knowledge, no wide scale empirical studies have been done in South

Africa that focus on self-employed workers, especially in the informal sector. The SALRC will
systematically gather and review the existing data on this group of workers, and may request
another research organisation (e.g. Human Sciences Research Council, Statistics SA or other
social science research groupings) to do a supplementary study to provide more data. After
reviewing all data, the SALRC will be in a position to make recommendations about the
possibility of self-employed workers becoming eligible for maternity and paternity benefits.

80

81

This calculation will be done by the UIF or a similar organisation, and will take into account selfemployed women‟s estimated financial contribution (if any); the amounts they would receive; the
estimated number of women who would receive payments in a financial year; and the estimated
costs of additional staff or facilities to administer such benefits.
This calculation will be done by the UIF or a similar organisation (see footnote above).
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1.

Primary objectives of the investigation

2.26

The overall aim of the investigation is to identify whether the introduction of State

maternity and paternity benefits for self-employed workers in South Africa is necessary to
ensure full compliance with Constitutional and other legal obligations in relation to social
benefits and gender equality. If so, the SALRC need to suggest the best possible ways of
providing such cover. Questions such as whether the schemes should be contributory or noncontributory, the funding models of possible schemes and the administrative resources that
would be required for each of the options need to be considered carefully. The SALRC will
consider comparative systems internationally and assess which regimes and models would best
fit the South African context, for example, whether a dual system might be best (e.g. Statefunded social security for women and men who work in the informal sector, and private benefits
for women and men in the formal sector).

2.27

Workers who run their own businesses, regardless of the business size, are a valuable

part of our economy. Such workers often need support during their confinement and after
childbirth. This support would enable them to sustain their own wellbeing and provide better
care and nutrition to their infants. The aim of this research is therefore congruent with the
imperative of the SDG and the NDP to improve women‟s positions in society and the economy,
promote gender equality and eradicate discrimination.

2.28

The SDG report explains Goal 5 of the SDGs as follows: “Goal 5 aims to empower

women and girls to reach their full potential, which requires eliminating all forms of
discrimination and violence against them, including harmful practices. It seeks to ensure that
they have every opportunity for sexual and reproductive health and reproductive rights; receive
due recognition for their unpaid work; have full access to productive resources; and enjoy equal
participation with men in political, economic and public life.”82 The NDP states that “[B]lack and
gender economic empowerment will continue to be a priority.”83 It adds that the State needs to
“promote black and women‟s involvement in emergent and expanding industries … as active
82
83

United Nations “Sustainable Development Goals Report” (2016) 5.
NDP 120.
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hands-on entrepreneurs.”84 It is logical that maternity and paternity benefits would assist selfemployed workers to continue with their businesses at the time of having a baby.

2.

Secondary objectives of the investigation

2.29

To develop clear and useful definitions in this context for terms that are loosely or

inconsistently defined at present, including “self-employed”, “formal sector” and “informal
sector”. The question is: how should we define “self-employed” worker, “informal sector”
and “formal sector” for purposes of this investigation?

2.30

The investigation will augment knowledge about South African self-employed workers

and their maternity and parental experiences and needs. One aspect the SALRC will determine
at an early stage is whether enough data is already available from various organisations and
published reports for the SALRC to make a thorough assessment of the status and numbers of
self-employed women and men (see paragraphs 6.4 and 6.18 below). If data is limited, the
SALRC will co-ordinate an additional study before making final legislative and non-legislative
recommendations. This would be in line with the NDP recommendation that “[M]easures should
also be taken to build research capacity to address the paucity of data currently available on
small, medium and micro enterprises.85

2.31

Working collaboratively with other organisations or experts, the SALRC will estimate the

legal, material, financial and general implications for the State of –
a)

providing maternity and paternity benefits, especially to the poorest communities;
and

b)

continuing not to provide maternity and paternity benefits to self-employed
workers and other categories of workers

84
85

Id.
NDP 119.
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2.32

The two scenarios will be easier to compare once the costs have been estimated (eg the

probable health burden and nutritional deficits associated with lack of maternity and paternity
benefits, as balanced against the social security costs associated with providing such benefits).

2.33

The SALRC may also explore other possible methods to assist self-employed workers of

childbearing age, such as State sponsoring for crèches, well-baby and well-woman clinics, or
coupons for buying baby products.

2.34

The SALRC will try to anticipate the main effects of maternity and paternity benefits on

the wellbeing of the general population, such as reduced child mortality and possible gains in
children‟s progress later in life. As the NDP states, “[A]ccess to proper health care for children is
critical, as this can have lasting effects on physical and mental development, which can affect
children‟s future productivity, earnings and economic wellbeing.”86 In our view, such health care
should start even while a child is in the womb, and maternity benefits for self-employed women
might help to ensure such care.
D.

Research methodology

2.35

The non-legal research in this investigation will study two groups of women and men,

namely those who are self-employed in the formal sector and those who are self-employed in
the informal sector, as well as the interrelationships between the informal and formal sectors.
For both components, the following methodologies will be used:
a)

A review of existing literature on self-employed workers in South Africa.

b)

Quantitative data review and analysis.

c)

Designing and conducting further quantitative research, such as a household
survey.87

86
87

Ibid 86.
This may be done by another organisation, such as Statistics SA or the Human Sciences
Research Council (HSRC).
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d)

Review of the existing qualitative data.

e)

Designing and conducting further qualitative research through discussions with
experts, focus groups or workshops with community members, and individual
interviews with self-employed workers.88

2.36

Our interest in and incorporation of existing studies will be thorough. All relevant data

available from established research organisations, such as the Human Sciences Research
Council (HSRC) and Statistics SA, will be accessed and reviewed. These official data and
research findings will form the bulk of the material which we draw on for our investigation.

2.37

The SALRC may approach any other organisations that have contributed data used in

government or university documents, such as the Actuarial Society of South Africa (ASSA)89
and the Centre for Social Science Research (CSSR)90 at the University of Cape Town. The
purpose of such contact would be to check whether any additional data is available on selfemployed workers, and if so to include that information in our research.

2.38

“Triangulation of data” refers to the use of multiple sources to verify whether a pattern is

consistently evident across sources. Triangulation lowers the risk of over-reliance on data that
might be biased or might reflect trends among a small group rather than being representative of
the broader population. The SALRC will attempt to locate all relevant data and findings and
include them in our analysis and recommendations. For example, we will examine research on
maternal and infant health and mortality to assess their relevance to maternity benefits. The
SALRC will also examine economic research and findings of interest to the topic of this
investigation.

2.39

A preliminary review of studies at post-graduate level by students at South African

universities was done, as mentioned in point a) above, by searching the National Research
88
89
90

Some of this research may be conducted by another organisation, such as the HSRC.
The NDP draws on ASSA data (see footnote 5 above).
The CSSR provides access to databases on specific population groups in Southern Africa.
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Foundation (NRF) database.91 Various combinations of the words “women”, “self-employed” and
“entrepreneurs” were used, and the results showed 50 studies relevant to self-employed women
in South Africa. It appears that most of these studies have been completed since 2008. The
abstracts of the 50 studies were printed and reviewed, and were then sorted by methodology
and sample size. The results were as follows:
a)

8 studies used quantitative methodology and a sample size of 80 people or
more.92

b)

7 studies used quantitative methodology and sample sizes of less than 80 (or
sample size not stated in the abstract).

2.40

c)

17 studies used qualitative methodology and appropriate small samples.

d)

18 studies used unclear or mixed methodology (as described in the abstract).

One of the purposes of reviewing the NRF database was to establish whether it would

be possible to conduct a meta-analysis. In a meta-analysis, the findings of several smaller
studies are combined, thereby increasing the statistical power of the dataset and improving the
representativeness of the findings. However, for a study to be included in a meta-analysis,
several criteria need to be met, such as unambiguous reporting of the research process;
adequate grade or quality of data (according to pre-established standards); uniformity in the
focus of the study; and uniformity in the measurement of variables. These criteria were not met
by studies listed on the NRF, mostly because each study had its own unique focus and method
of measurement. Therefore, we did not attempt a meta-analysis of the available South African
post-graduate research.

2.41

The studies shown in a) and b) were obtained through the SALRC library as part of the

initial review of quantitative findings for both the formal and informal sectors.

91
92

Theses and dissertations database.
A sample size of 80 yields sufficient statistical power to be considered a proper quantitative
analysis, whereas smaller sample sizes may lead to findings that are interesting and insightful but
do not yield sufficient statistical power to be considered true quantitative analysis. The standard
reference is J Cohen, Statistical Power Analysis for the Behavioral Sciences, Academic Press,
New York, 1977.
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2.42

The abstracts of the studies shown in c) and d) will be evaluated to see whether specific

themes and issues emerge from these studies. It is likely that several of these studies will be
accessed in full when we start to assess the qualitative findings on self-employed workers in
South Africa (formal and informal sectors). In addition, if we ask the HSRC or another
organisation to conduct an original study on self-employed workers, it is likely that the
questionnaire or survey instrument would incorporate some of the findings and suggestions of
the post-graduate studies listed in c) and d) above.

E.

Research design

2.43

This SALRC research will focus on two categories, as well as the interrelationship

between these categories:

2.44

a)

women and men who are self-employed in the formal sector;

b)

women and men who are self-employed in the informal sector.

A comparative analysis between employed and self-employed workers will also be

undertaken with a view to assess the level of shortcomings between the two groups. These
categories will be addressed separately because of the different data that are likely to be
available for each. Fairly detailed data may be available on workers who are self-employed in
the formal sector, whereas data on their counterparts in the informal sector is likely to be scant.

2.25

The research design is both longitudinal and cross-sectional. It is longitudinal in that we

will assess the long-term implications of providing, or not providing, maternity and paternity
benefits to self-employed workers in both sectors. It is cross-sectional in that traditional crosssectional data-gathering techniques will be used, including interviews, opinion surveys and
demographic questionnaires.
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2.46

As described in paragraph 5.1 above, each wing of the research (formal and informal

sectors) will include both qualitative and quantitative studies. These aspects are outlined below.

Formal sector
Quantitative study

2.47

The SALRC will perform quantitative calculations of the estimated numbers

(“headcounts”) and demographic characteristics of workers who are self-employed in the formal
sector. For such analyses, we will request access to databases already in existence, or will ask
the relevant organisations to provide us with summary statistics for such data or representative
samples thereof. This approach is in line with the SDG imperative that countries should make
greater use of their existing data.

Descriptive (summary) statistics

2.48

The simplest type of quantitative information is summary statistics. These statistics

condense extensive data into simple figures such as percentages and estimated “headcounts”,
broken down by demographic variables (that is, the estimated number of people who belong to
a certain race, gender, educational or age group).

2.49

Where laws are to be based on the findings of SALRC research, it is especially

important to examine empirical evidence as well as developing a sensible theory. If the
empirical facts do not support the theoretical assumptions, or if any research organisations have
perhaps made inroads on the topic under study and have made recommendations that differ
widely from the views of the SALRC, the research problem may need to be reformulated or
readdressed. The SALRC should therefore review all pertinent research that has already been
done on the topic, as well as being prepared to conduct original (new) research if necessary
before making its final recommendations.
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Simple analytical statistics

2.50

Quantitative analysis can be used to explore the distributions (frequencies) of

membership of various groups. The chi-square test is a useful calculation and can show, for
example, whether black women are over-represented among self-employed women in South
Africa compared with other race groups (taking into consideration the proportions of race groups
among the general population); or whether a particular age group is over-represented among
self-employed people.

2.51

The researcher should link empirical findings to the theory or background of the research

problem. In the current study, a preliminary literature review suggests that black women
predominate among self-employed women in the informal sector. However, to move beyond the
realm of theory, speculation and rational assumption, quantitative analyses are needed to
establish the empirical facts. (This would not be the case where there is no room for doubt, for
example that breastfeeding is an entirely female concern, physiologically, as is the actual birth
process).

Advanced analytical statistics
2.52

In addition to chi-square tests, depending on the type of data available it may be

possible to run correlational tests (e.g. Pearson‟s r or point-biserial correlation rpb), or to test the
differences between means (e.g. Student‟s t-test) to establish whether statistically significant
relationships exist between certain groups or variables.

2.53

Even more complex analyses can be done if data meet the stringent requirements for

such analysis. Often, data gathered from general surveys do not meet this level of stringency.
An example of advanced analysis is multivariate regression or Anova (analysis of variance). In
such analyses, the relative effects of, and relationships between, several characteristics (eg
age, race and gender) are explored, both combined and separately, to examine their effects on
the outcome variable (eg income). In the current study it seems unlikely that data will meet the
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requirements necessary for such analysis. Fortunately, a good deal of insight can be gained
from the simpler procedures discussed in paragraphs 6.4 and 6.7 above.

Possible data sources
2.54

Organisations we may consider approaching for data on workers who are self-employed

in the formal sector include Statistics SA, the South African Revenue Service (SARS), and the
Companies and Intellectual Property Commission (CIPC).93 Original research, if any is required,
can be carried out by the Human Science Research Council (HSRC) or Statistics SA. The
research design of possible future studies would need to be clarified once we know what data
and organisations we can access. A sampling method such as that described for a study in the
informal sector (see paragraphs 2.75 and 2.76 below) could be used if we are unable to obtain
existing data from SARS or CIPC and therefore need to conduct an original study. However, if
the SALRC can access existing records, the study design will depend on what variables are
recorded and what resources are available for our data analysis.

2.55

Statistics SA carries out large-scale surveys in South Africa, including the population

census, and their database of general information on South Africans is the most comprehensive
in the country.

2.56

The CIPC records would provide information on all entities registered in South Africa as

companies, close corporations and cooperatives (hereafter referred to as “companies”). The
CIPC records, however, exclude sole proprietors, partnerships, associations, and trusts,94 all of
which would have been of interest in the current study. The CIPC records include the annual
returns of existing companies; companies that do not submit returns for more than two years are
deregistered. However, CIPC annual returns do not show the details of members (natural
persons) of a company. Therefore, if the SALRC make use of CIPC records, the original
registration documents would be most useful as they probably include data on the race, gender
and age of business members, even if only by virtue of ID numbers.
93
94

CIPC is administered by the Department of Trade and Industry.
Personal communication with a member of Sothern African Institute of Business Accountants
(SAIBA).
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2.57

However, given the omission of sole proprietors and partnerships from the CIPC

records, as well as anticipated difficulty in our obtaining access to CIPC records, the SALRC
might decide not to approach CIPC for data. The main reason for requesting access to their
records would be if our research needs to be truly exhaustive and the SALRC wished to survey
any and all relevant information held by government departments or other organisations.

2.58

The SARS database includes all individuals (natural persons) and businesses (legal

entities) that are registered to pay tax of any type, including income tax (individual or business),
pay-as-you-earn (PAYE), and value-added tax (VAT). If the SALRC is able to access the SARS
database, we would need to know whether it includes the variables of interest to our study, such
as the person‟s gender and whether they are self-employed. It might be possible for SARS to
provide us with sumary statistics on self-employed workers.

Qualitative study
2.59

For the qualitative aspect of our investigation on self-employed workers in the formal

sector, the SALRC will first review all the existing data before deciding whether to request the
HSRC to conduct an additional study. If we do request an original study, its scope should
include self-employed workers in both the formal and informal sectors.

2.60

As discussed above, the existing literature includes that published by established

research organisations as well as post-graduate studies done in various fields (eg social work,
medicine, economics, and business) in South Africa, as long as the study uses a qualitative
methodology and is relevant to the topic of our investigation.

Informal sector
Quantitative study
2.61

The SALRC will calculate the estimated numbers and demographic characteristics of

women and men who are self-employed in the informal sector. Such analyses will require
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access to databases already in existence, or summary statistics thereof. Our main source of
such data is likely to be Statistics SA (see paragraph 6.26 below). By its nature, selfemployment in the informal sector is not accompanied by registration with formal bodies such as
SARS or CIPC.

Descriptive (summary) statistics
2.62

As described for self-employed women and men in the formal sector (see paragraphs

6.4 to 6.6 above), the quantitative study of workers working in the informal sector will focus
mainly on summary statistics such as percentages, frequencies, and proportions. We will
attempt to profile the women and men who are self-employed in the informal sector in terms of
demographic variables (race, gender, education, age, location etc).

2.63

As already stated, where laws are to be based on the findings of the SALRC research, it

is especially important to examine empirical evidence as well as developing sensible theory.
The SALRC will therefore endeavor to review all pertinent research that has already been done
on the topic of workers who are self-employed in the informal sector, and we will probably
request the HSRC to conduct an additional study. The exact focus and methodology of such a
study still needs to be refined and agreed on.

Simple analytical statistics
2.64

The chi-square test will be used to examine the distributions and frequencies of people

who belong to various groups within the overall population of workers who are self-employed in
the informal sector. The preliminary literature review indicates that black women, and possibly
rural black women in particular, are over-represented within this population. The findings of the
chi-square analyses will inform the legal recommendations that the SALRC will make about the
possible provision of maternity benefits to self-employed women. In other words, if the statistical
analysis shows that there is a need to redress imbalances that linger from past social injustices,
the SALRC‟s recommendations will take that into account. The NDP lists “specific redress
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measures”95 as one of the components that are needed to enhance social cohesion. In addition,
the NDP lists the aim of “reduc[ing] the cost of living for households… through microeconomic
reforms…”96 as being a necessary action to create sustainable economic growth. A similar aim
is stated later where the NDP says that “the New Growth Path is about creating the conditions
for faster growth and employment through government investment, microeconomic reforms that
lower the costs of business (and for households)…”.97 In addition, “a more comprehensive
social security net will reduce the pressure on households, particularly for low income groups
with limited earnings from work.”98

2.65

The SALRC will link the empirical findings back to the theory or background of the

research problem.

Advanced analytical statistics
2.66

In addition to chi-square analysis, depending on the type of data available it may be

possible to run correlational tests (eg Pearson‟s r or rpb), or to test the differences between
means (eg Student‟s t-test) to establish whether statistically significant relationships exist
between certain groups or variables.

2.67

If an original study is conducted by the HSRC or Statistics SA based on a request from

the SALRC, it is possible that the data will contain variables and scores that can be subjected to
advanced statistical analysis (eg multivariate regression or anova). The collaborative design of a
research instrument could allow for stringent statistical standards to be applied and for suitable
variables to be measured. This data would provide a rich source for analysis and reference in
several fields of governance. The SALRC could, for example, test hypotheses about the
preponderance or otherwise of poor, black, or rurally-based women in the population under
study, or test other relevant hypotheses.

95
96
97
98

NDP 25.
Ibid 29.
Ibid 92.
Id.
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2.68

Economic analysis needs to be done collaboratively between the SALRC and suitable

State departments, organisations or experts. The financial implications of thousands of selfemployed women starting to receive social security maternity benefits must be carefully
assessed before the SALRC makes its final legal recommendations. As the NDP states, “[A]
plan is only as credible as its delivery mechanism is viable.”99 The proposed legislation and nonlegislative measures must take account of the social and economic realities that emerge from
the empirical research, in terms of both social and economic perspectives. In addition, the
economic feasibility study might need to determine various categories and thresholds for
eligibility. Such determination can only be made, or at least confirmed, retrospectively once the
data have been gathered. This is because the actual data collected from the community need to
be subjected to deductive analysis to calculate appropriate categories and thresholds. Such
determination cannot be made purely on theoretical grounds, although a logical conceptual
framework does provide a starting point.

Possible data sources
2.69

The researcher was pleased to discover that Statistics SA has some data on this group

of women. These data have been gained in recent years through surveys that did not focus
specifically on self-employed women but have nonetheless yielded important data about this
group. Relevant publications include the Labour Force Surveys and the Survey of Employers
and Self-employed 2013.100 The SALRC hope to ascertain whether focused analyses of the raw
data might be possible. In addition, other research bodies such as the CSSR and HSRC may
have useful – though smaller or more regional – databases which we might be able to access.
The SALRC will strive to use all existing sources and databases so as to triangulate the
information gained from Stats SA and build up an accurate picture of the current situations of
self-employed workers in the informal sector.

99
100

Ibid 22.
Downloaded from the Statistics SA website in August and September 2014.
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Original research
2.70

The SDG Report (2016) emphasizes that statistical data must be used to their fullest

extent. It notes:
Leaving no one behind is the overarching principle of the 2030 Agenda. However, without
data and indicators that address specific groups within a population, including the most
vulnerable, full implementation of the commitments made in the SDGs will not be possible.
A global effort to improve data availability and use, including through improvements in the
integration of data sources, has already begun. But much work lies ahead. The global
statistical community stands ready to transform and modernize the way this work is
undertaken in order to fully meet current needs and to fulfil our promise to present and
future generations.

2.71

Disaggregated data refers to the results of simple analysis such as chi-square,

frequencies and distributions, or one-way analysis of variance (see, for example, paragraphs
2.48, 2.50, 2.53 and 2.64 of this research proposal).

2.72

Nonetheless, according to the MDG Report, “data gaps, data quality, compliance with

methodological standards and non-availability of disaggregated data are among the major
challenges to MDG monitoring.”101 In addition, “There is an urgent need to improve the
household survey programmes for poverty monitoring in [certain] countries.”102 This situation
requires ongoing improvements. The SDG Report recognizes this reality:
[T]racking progress on the SDGs requires the collection, processing, analysis and
dissemination of an unprecedented amount of data and statistics at subnational, national,
regional and global levels, including those derived from official statistical systems and
from new and innovative data sources. Many national statistical systems across the globe
face serious challenges in this regard. As a result, accurate and timely information about
certain aspects of people‟s lives are unknown, numerous groups and individuals remain
“invisible”, and many development challenges are still poorly understood. In resolution

101
102

United Nations “Millennium Development Goals Report” (2014) 6.
Ibid 7.
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70/1, Member States recognized the crucial role of strengthened data collection and
capacity-building and committed to addressing the data gap.
In South Africa, the general household surveys conducted by Statistics SA are adequate
but the supplementary surveys that may accompany them could be problematic especially
in terms of sampling. The most recent general household survey was initiated at the time
of writing this proposal (September 2014) and is set to continue for the next year.

2.73

General household surveys do not obtain extensive data on businesses, and herein lies

the potential problem, relevant to this study. The 2013 report on the Survey of Employers and
the Self-employed (SESE) states that “[C]urrently, there is no sampling frame on which to base
weights and raising factors for unregistered businesses in South Africa. As a result, SESE 2013
is based on a household survey, consisting of two stages.”103 Presumably, this “household
survey” was focused rather than general, because the manner in which a specific “household”
sample was selected is then described in the SESE report. In the first stage of data collection
for the SESE, people who were running businesses that were not registered for VAT were
identified using the results of the Quarterly Labour Force Survey (QLFS, July–September 2013).
This group was then followed up, presumably at home – which is not the same thing as a
“household survey” despite it being described as such. In the follow-up interviews they were
asked about the nature of their business. The main point was the exclusion of businesses that
were registered for VAT, because VAT-registered businesses are categorized by Statistics SA
as being part of the formal economy and they are assessed elsewhere. However, the sampling
method used to access non-VAT-registered business owners appears slightly hit-and-miss, and
as stated in the quote at the start of this paragraph, no sampling frame or weights have been
ascertained. The distinction between a “household survey” and a “survey of business owners in
the informal sector” needs to be clarified so that more accurate sampling methods and more
representative data can be obtained.

2.74

With reference to the SESE 2013, the data appear to be somewhat sketchy for Gauteng,

with a response rate of only 62.5% reported for this province.104 Other provinces achieved

103
104

Statistics SA “Survey of Employers and the Self-employed” (2013) 2.
Ibid 20.
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response rates ranging from 73% to 92.2%, which are more reliable. Given the economical
importance of Gauteng, the SALRC might request a supplementary study to focus on selfemployed women in the informal sector of Gauteng only. Such research, if required, could be
carried out by the HSRC or Statistics SA, whichever has the capacity.

2.75

If such original research is done to estimate the number of women in a community who

are self-employed in the informal sector, the sampling method is most important to yield an
accurate and reliable estimate. A suitable method is used in the Victims of Crime Survey
(VOCS) conducted by Statistics SA. Sampling units are drawn from the census enumerator
areas (EAs), and the samples are stratified and weighted to be truly representative of the
population. The process of stratification reduces the effects of “noise” or error variables.
However, as stated in paragraph 6.30 above, currently not enough is known about businesses
in the informal sector for weightings and stratification to be calculated. Therefore, one of the first
things we need to do is to build up a solid base of data for this population group, which can be
used to refine and inform future statistical studies.

2.76

The VOCS samples have ranged from 4 000 dwelling units in 1998 to 3 039 “master

samples” in the most recent survey (total of 31 007 dwelling units). Only people aged 16 or older
are interviewed, with one person per selected household being randomly chosen for
interview.105

2.77

The SALRC may request a research organisation (e.g. HSRC or Stats SA) to use the

same type of sampling technique to conduct a survey in Gauteng or nationally. This additional
data would enable us to estimate the numbers of workers who are self-employed.

2.78

An original study to investigate self-employed workers in the informal sector would also

provide new data on women and men who are self-employed in the formal sector. The scope of
105

For examples of the methodology, see the Victims of Crime Survey 2012 at 59-61; also
Quantitative research findings on Rape in South Africa Statistics SA (2000) accessed from Stats
SA website on 20/08/2014.
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such a survey would include all self-employed women and men; the sector in which they are
employed is of analytical interest only and will not determine which women and men are
included or excluded for the survey. In other words, the fieldworkers (people who administer the
survey) would not decide whether or not a woman‟s self-employment was in the formal or
informal sector. The fieldworkers would simply gather the data according to a pre-set
questionnaire or survey instrument. The results would later be analyzed statistically, and only
then would the researchers be able to assess how many of the women and men were working
in the formal and informal sectors. Nonetheless, preliminary perusal of available literature
suggests that such a study would be driven by our need for information on workers who are selfemployed in the informal rather than formal sector. This information is especially needed
because this group is likely to be larger than its counterpart in the formal sector.

Qualitative study
2.79

For our qualitative study on self-employed workers in the informal sector, we will first

review the existing data. As described above, the literature includes reports by any and all State
research organisations, and post-graduate studies in various fields (e.g. social work, medicine,
economics, and business). The SALRC can fruitfully draw on all such studies that have used a
qualitative methodology and are relevant to the topic. Fortunately, the topic appears to be of
considerable interest to post-graduates in diverse fields. The NRF database lists at least 35
such dissertations (see paragraph 2.39 points c and d above).

2.80

In addition, the SALRC will almost certainly request the HSRC to conduct a qualitative

study on self-employed workers (informal sector) in a sample of provinces in South Africa. This
would enable the SALRC to gain insight into women‟s perceptions, experiences and needs with
regard to maternity benefits and men‟s perceptions, experiences and needs with regard to
paternity benefits and child care. (See also paragraph 2.79: the scope of such a study might
extend across both formal and informal sectors).
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2.81

The SALRC will hold discussion groups and workshops with experts in the fields of

health, family planning, women‟s empowerment, economics, small business, social security,
and any other relevant areas.

F.

Research ethics and ideas

1.

Research ethics

2.82

In terms of ethical requirements, the use of data obtained from organisations such as

SARS and CIPC must not be used to jeopardize or in any way penalize the individuals or
businesses whose details a researcher receives access to. One way of meeting this ethical
requirement would be for the source organisation to provide the SALRC with summary statistics
only, rather than the raw data. However, whether it is possible to generate summary statistics
depends on whether the variables of interest were captured in the first place.106 The SALRC
needs to establish the viability of such analyses in consultation with the relevant organisations.

2.83

If raw data are provided to the SALRC by another organisation, confidentiality must

always be assured. This can be achieved by, for example, deleting the names of people or
businesses and replacing them with case numbers, and by omitting any other information that
could be used to identify a person or business.

2.84

Another way of increasing confidentiality is to delete financial information (eg income,

turnover, profit) from a dataset that is sent to the SALRC. However, such information might be
useful to determine definitions and categories of businesses (eg “survivalist”, “micro”, and
“small”); therefore, deleting this information might not be desirable. In addition, according to
Steenkamp (2008) and other researchers (cited in Steenkamp), self-employed people tend to
under-report their earnings because they feel that such information might be used against them
106

For example, older CIPC records do not contain information on the gender and race of company
members, although ID numbers are included, and ID numbers contain information on race,
gender and age. Thus, CIPC‟s ability to provide summary statistics for variables such as “gender”
and “race” will depend on what type of raw data their records contain, and what their dataprocessing capabilities are.
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(eg to require them to pay tax). Dilemmas about how to use or obtain personal financial
information must be discussed between the SALRC and relevant organisations, such as SARS
or the UIF.

2.85

If at all possible, guidance must be sought from a research ethics committee (REC)

before the SALRC research protocol is finalized. It is possible to outsource a research ethics
assessment to the Steve Biko Centre for Bioethics at the University of the Witwatersrand. The
HSRC also has an ethics committee which might be able to assess our research proposal. If
members of the public have not provided their informed consent for their personal data to be
used in a study, ethical issues do arise and must be taken very seriously. If ethical issues are
not addressed early on, the research can become stymied at a later stage. In addition, the
credibility and reputation of the SALRC as a serious research organisation would suffer.

2.86

Members of the public have the right to know that studies which the SALRC conducts

will not jeopardize or penalize them. The results of such studies must be used only to inform
laws that can improve the quality of life for all people in South Africa.

2.87

To uphold the ethical standards of SALRC research, informed written consent must be

obtained from all research participants in any new research we undertake or which might be
conducted on our behalf (e.g. by the HSCR).

2.88

Research data and findings must be meaningfully presented and interpreted in the final

SALRC report, integrated in the main text. The inclusion of tables and graphs that cannot be
understood by lay readers or are not accompanied by simple explanations is unacceptable. The
SALRC‟s work should be transparent and user-friendly, aimed at enhancing our society rather
than imposing laws “from above” and supported by obscure theories.

2.89

Ethical research does not allow for the manipulation or selective presentation of

empirical data to support a particular theory or approach. Rather, theory and viewpoints must be
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adapted according to the findings of the empirical research. For this reason, in the current study
the legislative review will take place alongside the empirical research and will be informed by
the empirical results as they start to emerge.

2.90

SALRC must always use the most recent data available. In a country where economic

factors are constantly in flux, and where social circumstances change rapidly (eg new housing
developments being built, waves of immigrants arriving or leaving, new laws changing the way
people go about their daily businesses), one cannot rely on outdated data. The law moves
slowly and so does legislative drafting, but social and economic realities can change quickly and
these changes must inform the work of the SALRC at every stage of an investigation.

2.91

Research, policy development, and evaluation are inextricably linked. Recommendations

made by the SALRC should uphold this dynamic, for example by including suggestions for
evaluating the effects of introducing maternity benefits (should this recommendation indeed be
made). It would be odd and counter-productive to invest time, money and effort in initial
research; to draw up legislative recommendations based on that research; and then to launch a
new social security benefit but do so without monitoring the progress and outcomes. The proper
evaluation of policies, laws and social interventions requires willingness to articulate measurable
outcomes from the start, and then to monitor those outcomes over the years.

2.

Research Issues and Ideas

2.92

Three (3) possible methods for sampling

1.

Snowball / respondent-driven sampling

2.

Community centres – put out the words via established community centres and
organisations such as schools, religious bodies, clubs, community networks

3.

Household survey

4.

Focus group discussions convened in partnership with networks and associations of
self-employed categories of workers
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Data needed
Quantitative
1.

Estimate numbers of women and men who are self-employed

a.

Nationally

b.

Provincially

c.

Rural / urban proportion

d.

SA-born / immigrants

e.

In various trades and industries.

2.

Among self-employed women, approximately how many are of child-bearing age?

3.

What are the infant and child mortality rates for children born to self-employed women in
SA?

4.

How do the above rates compare with that of children born to the overall female
population in SA?

5.

What is the maternal mortality rate and average age of death among women who are
self-employed?

6.

How do the above statistics compare with that of the overall female population in SA?

7.

What is the estimated fertility rate among self-employed women in SA (number of
children per woman)?

8.

How does this fertility rate compare with that of the overall female population in SA?

Qualitative
2.93

Interviews and brief opinion poll (rating scales); open ended or semi-structured interview

1.

What experiences has this group of women, including vulnerable categories of selfemployed women such as sex workers, fisher folk, street traders, beauticians, taxi
drivers, shop owners, 107 caregivers, etc. had so far with regard to pregnancy, maternity
leave, and child-rearing?

2.

What experiences has this group of men had so far with regard to pregnancy, paternity
leave, and child-rearing?

107

Shops may include service, retail, hospitality, construction, transport and marketing trading activities.
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3.

What do they perceive as their main challenges to

a.

Raising healthy children

b.

Creating a stable business while also caring for children

4.

What are their perceptions about social security?

5.

What are their perceptions about the UIF?

6.

How do they feel about

a.

Making monthly contributions to UIF

b.

Receiving maternity / paternity benefits in the form of cash

c.

Receiving maternity / paternity benefits in the form of paid leave.

d.

Other forms of maternity/paternity benefits? Child care support..

7.

What experiences do self-employed women have with regard to pregnancy, maternity
leave, and child-rearing? (open-ended question)

8.

A brief opinion survey. After being informed about the possibilities for UIF / maternity
benefits, what are the women‟s views about (for example) –

a.

Making monthly contributions to UIF for maternity benefits, including what amounts they
can afford.108

b.

Receiving maternity benefits in the form of cash; link these expectations to the amounts
women would be able to pay.109

108

For example, please choose the answer that describes how you feel:
1.
I am not interested in maternity benefits or leave.
2.
I am interested in maternity benefits but I do not have any money to contribute.
3.
I am interested in paying a monthly contribution so that I can receive a bigger cash
payment when I go on maternity leave.
4.
I don‟t want maternity benefits for myself, but I want money so that I can pay someone
else to look after the baby for the first few months.
5.
I am not sure how I feel about maternity benefits or leave.
6.
I want to discuss this matter with my husband, partner, family or household before I
decide.

109

For example, select which option you would be most interested in:
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c.

Taking paid maternity leave (eg implications for business if they shut down for a few
weeks)110

Data collection
Quantitative
1.

Review existing databases and data sources, including Stats SA.

2.

Possibly conduct a household survey using a probability sample technique – this could
be limited to Gauteng and is an accurate but resource-intensive approach. Such
research could be done by Stats SA rather than HSRC, depending on which
organisation has the capacity to assist.

3.

Snowball sampling / respondent-driven – ask each participant to refer the researcher to
several other women who run their own businesses.

5.

Community centres – put out the word via community centres such as schools, places of
worship, stokvels, and community networks. Ask for volunteers (This sampling method
may result in bias because it is possible that certain personality types will volunteer to be
involved and other personalities will choose to remain invisible; therefore this sampling
method is not recommended; it is to be regarded as a convenience sample only).

6.

Qualitative collection? Form partnerships with civil society networks such as COSATU,
StreetNet International, SA Self-Employed Women‟s Association; fisherfolk networks,
Taxi Drivers‟ Associations…
1.
1.
2.

110

1.
2.
3.
4.
5.
6.
7.

I can pay R30 each month, for at least 12 months, to receive R250 per week in maternity
benefit (total of R4000 over 4 months)
I can pay R60 each month, for at least 12 months, to receive R500 per week in maternity
benefit (total of R8000 over 4 months)
I can pay R100 per month, for at least 12 months, to receive R650 per week in maternity
benefit (total of R10 400 over 4 months)
For example, please circle the answers that you agree with the most. You can choose
more than one answer.
My business must close down if I take maternity leave, and it will be very hard to start up
again (I will lose clients and income if I have a baby).
I will be able to run my business part-time when I am pregnant or soon after giving birth.
Someone else will be able to run my business when I am pregnant and after I give birth.
I will be able to look after my newborn baby while I am working / I will not need more than
two weeks of maternity leave.
Someone else will be able to look after my baby for the first year after it is born (name the
anticipated caregiver and give his or her age: family member, neighbour, friend, crèche)
I do not care about maternity benefits or leave, because my life will go on as normal
whether I have a baby or not.
I am not able to have a baby (for medical reasons).

43

Bibliography
Books
Bonthuys E and Albertyn C Gender, Law and Justice (Juta 2007)

Policy documents
National Development Plan
Department of Health “National Health Insurance in South Africa Policy Paper” (undated)

Legislation
Basic Conditions of Employment Act, 1997 (Act 75 of 1997)
Children‟s Act, 2005 (Act 38 of 2005)
Constitution of the Republic of South Africa, 1996
Unemployment Contributions Act, 2002 (Act 4 of 2002)
Unemployment Insurance Act, 2001 (Act 63 of 2001)
Unemployment Insurance Amendment Act, 2016 (Act 10 of 2016)

Case Law
Government of the Republic of South Africa and Others v Grootboom 2001 (1) SA 46 (CC)
Mazibuko and Others v City of Johannesburg and Others 2010 (3) BCLR 239 (CC)
MIA v State Information Technology (D312.2012) [2015] ZALCD
44

Bills
Labour Laws Amendment Bill [PMB5-2015]

International law
Beijing Declaration and Platform of Action
Convention on the Elimination of All forms of Discrimination Against Women
International Covenant on Economic, Social and Cultural Rights
Maternity Protection Convention, 2000 (No.183)
SADC Protocol on Gender and Development
Social Security (Minimum Standards) Convention, 1952 (No.102)
United Nations Convention on the Rights of the Child

Foreign law
Parental Leave and Employment Protection Act, 1987 (New Zealand)

Theses and dissertations
Clasquin M “Transplanting Buddhism: an investigation into the spread of Buddhism, with
reference to Buddhism in South Africa” (1999) UNISA
Steenkamp “The Returns to Self-employment in South Africa: An Analysis of Household Survey
Data” UKZN (2008)

45

Tanner B “Social Justice and Equal Treatment for Pregnant Women in the Workplace”
University of Johannesburg (2012)

Reports
Department of Women “South Africa‟s Beijing +20 Report” (January 2015)
National Planning Commission “Demographic scenarios”
Ray R “A Detailed Look at Parental Leave Policies in 21 OECD Countries” (2008)
Statistics South Africa “Labour Force Survey” (Quarter 2, 2014)
Statistics South Africa “Mortality and causes of death in South Africa” (2012)
Statistics South Africa “Quantitative research findings on Rape in South Africa” (2000)
Statistics South Africa “Survey of Employers and the Self-Employed” (2013)
Statistics South Africa “Victims of Crime Survey” (2012)
United Nations “Concise Report on the World Population Situation” (2014)
United Nations “Millennium Development Goals Report” (2014)
United Nations “Reproductive Health Policies” (2014)
United Nations “Sustainable Development Goals Report” (2016)

Discussion papers
African National Congress “Gender Paper to be presented to the ANC Policy Conference”
(February 2012)
COSATU “Position Paper on Maternity Protection (draft)” (2013)
46

Inter-Departmental Task Team “Comprehensive Social Security in South Africa Discussion
Document” (March 2012)
Tanzer Z “Still searching for transformative equality: A comparative study of maternity work in
South Africa and Ukraine” (2014) Solidarity Centre AFL-CIO

Portfolio Committee on Labour
Minutes of a meeting held on 2 November 2016.
Minutes of a meeting held on 30 November 2016.

Internet sources
Business Day (http://lexis.hosted.inet.co.za/ accessed on 30 July 2015)
Ginneken W “Social security for the informal sector: investigating the feasibility of pilot projects
in Benin, India, El Salvador and Tanzania” file://G:\temporaire\SocPol\567spl1.htm
Lim LL “Female Labour Force Participation” (2002) www.un.org/esa/population/publications/
completingfertility.htm
Madsen EL “New UN Population Projections Released: Pockets of High Fertility Drive Overall
Increase” at http://www.newsecuritybeat.org/2013/06/population-projections-releasedpockets-high-fertility-drive-increase/
Madsen EL “Why Has the Demographic Transition Stalled in Sub-Saharan Africa?” (Aug 2013)
http://www.newsecuritybeat.org/2013/08/demographic-transition-stalled-sub-saharanafrica/
Mwamwenda TS “Culture and self: An African perspective” (1999) in MM Mboya (ed) Culture
and Self: An African Perspective Pretoria, Ilitha

47

Swartz L “Fertility transition in South Africa and its implications on the four major population
groups”

(2002)

http://www.un.org/en/development/desa/population/events/pdf/expert/

4/swartz
United Nations (Wallchart) “Reproductive Health Policies” (2014) www.un.org

48

