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THE COMMISSION’S FIRST
YEAR OF OFFICE

T

he first year of our term as
Commissioners has been an eyeopener. We have become aware
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O

ISMAIL MAHOMED LAW REFORM
ESSAY COMPETITION

n 5 September 2014, the SALRC and Juta Law hosted an award ceremony
for the 2013 Ismail Mahomed Law Reform Essay Competition at Centurion
Lake Hotel. The event incorporated a 10-year celebration of the competition.

Guests included the Minister of Justice and Correctional Services and Commissioners
of the SALRC.

of the enormous task that has been
entrusted to us for the five years of our
appointment. In the short time we have
been with the Commission, we have learnt
a lot from the staff of the Secretariat and
have had to quickly familiarise ourselves
with the Commission’s work.

SALRC PUTS SMILES ON KIDS’ FACES
AT BOTSHABELO

O

n 18 July 2014, staff from the SALRC dedicated their 67 minutes by donating
blankets and stationery to children at Botshabelo Day Care. The project
was in honour of the late Nelson Mandela. The aim was to fill 67m² with

donations, which in the end was successful. The SALRC donated 20 blankets and
other items.

U

DISCUSSION PAPER ON
UKUTHWALA
kuthwala can be described as
an act of taking a marriage
partner in unconventional ways,

seemingly forceful ways, often with the
sanction of adults who have a stake in
formalising the resulting partnership.
Some people abuse the practice of
ukuthwala by forcing under-aged girls
(as young as 12 years) into marriage.
This practice is common in rural areas
of Eastern Cape and KwaZulu Natal in
South Africa.
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THE COMMISSION’S
FIRST YEAR OF OFFICE

					

By Judge M Maya

T

he first year of our term as Commissioners has
been an eye-opener. We have become aware of
the enormous task that has been entrusted to us
for the five years of our appointment. In the short time
we have been with the Commission, we have learnt a lot
from the staff of the Secretariat and have had to quickly
familiarise ourselves with the Commission’s work. The
highlight has been to realise the importance of this
work in general, and in particular the support that the
institution gives to government departments to develop
legislation that will make South Africa a leading light.
Like other institutions entrusted with developing and
safeguarding the principle of rule of law in our democratic
society, the Commission derives its mandate from an Act
of Parliament. In terms of section 4 of the South African
Law Reform Commission Act 19 of 1973 (SALRC Act),
the objects of the Commission are to do research with
reference to all branches of the law of the Republic, and
to study and investigate all such branches of the law in
order to make recommendations for the development,
improvement, modernization or reform thereof; including
the repeal of obsolete or unnecessary provisions, the
removal of anomalies, the bringing about of uniformity
in the law in force in the various parts of the Republic,
the consolidation or codification of any branch of the
law, and steps aimed at making the common law more
readily available.

Section 5 of the SALRC Act prescribes that to achieve
its objects, the Commission should from time to
time draw up a programme of the matters that need
consideration (in order of preference), and should submit
this programme to the Minister for approval. Section 5
further prescribes that the Commission may include in
its programme any suggestion relating to its objects
received from any person or body.

“Like other institutions entrusted
with developing and safeguarding
the principle of rule of law in our
democratic society, the Commission
derives its mandate from an Act 		
of Parliament.”
The first few months of our term of office were jampacked with activities related to drafting the programme.
We held an important meeting with stakeholders on 5
December 2013. At this meeting, representatives from
government departments and institutions were invited
to make inputs on the Commission’s programme. They
included the Commission on Gender Equality; Legal Aid
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THE COMMISSION’S
FIRST YEAR OF OFFICE
By Judge M Maya

public comment, with a closing date of 31 October 2014.
Issue papers on the Review of the Maintenance Act
and the Review of the Witchcraft Suppression Act were
approved on 11 May and 5 July 2014, respectively. Both
these issue papers were published in September 2014
and the period for public comment closed on 31 March
2015.
Another highlight of the year was the hosting of the
award ceremony for the 2013 Ismail Mahomed Law
Reform Essay Competition, which included a 10-year
commemoration of the competition. The ceremony
was held on 5 September 2014 and was attended by
esteemed guests, including the Minister of Justice and
Correctional Services who gave the keynote address.
The Commission is roughly halfway through the second
year of its term and we are now earnestly engaged with
the business of law reform. We have already covered a
lot of ground and know that more work awaits us as we
deal with the investigations on our programme, including
those at pre-investigation stage. We hope that in the
next few years we will be able to finalise most of the
projects that are currently on our programme.

South Africa; the Presidency (National Development
Plan); South African Human Rights Commission; Office
of the Speaker of the National Assembly (representing
the National Council of Provinces and the National
Assembly); the Rules Board for Courts of Law; and the
Department of Justice and Constitutional Development,
represented by the Deputy Director General (Legislative
Development) and the Deputy Minister. Some inputs that
were presented by stakeholders are being considered for
possible inclusion in the Commission’s programme.
The Commission held four meetings of its own during
the first year (on 28 September 2013, 6 December 2013,
11 May 2014 and 5 July 2014). These meetings allowed
the Commissioners to familiarise themselves with the
work of the Commission, and focused their attention on
some of the existing projects. At another meeting (on
3 January 2014), project leaders were allocated by the
Chairperson and deputy Chairperson, assisted by the
acting Secretary. The project leaders were drawn from
among the Commissioners.
A report on sexual offences was approved by the
Commission on 11 May 2014 and is currently with the
Minister. A discussion paper on the practice of ukuthwala
was approved on the same day, and was published for
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ISMAIL
MAHOMED

LAW REFORM
ESSAY COMPETITION
By Jennifer Joni

O

n 5 September 2014, the SALRC and Juta Law
hosted an award ceremony for the 2013 Ismail
Mahomed Law Reform Essay Competition at
Centurion Lake Hotel. The event incorporated a 10year celebration of the competition. Guests included
the Minister of Justice and Correctional Services,
Commissioners of the SALRC, officials of the Department
of Justice and Constitutional Development, the Mahomed
family, members of the adjudicating panel, Deans of
law faculties from various universities, a delegation
from Juta and Company, Judges from various courts,
esteemed guests from other institutions, and alumni of
the competition since 1999.

•

•

•

•
•

The 2013 season of the competition opened in February
2013, and Juta Law sponsored the prizes. The closing
date for receipt of essays was 30 September 2013. The
SALRC received 27 essays in the LLB category and two
in the LLM category.

Mr Shaun Barns (winner), UCT, for his essay
“Constitutional damages: A call for the
development of a framework for SA”;

Ms Colette Ashton (runner-up), UNISA, for her
essay “Creating pockets of diversity in South
African cities: How to unlock well-located land in
rural areas”;
Mr David Houze (runner-up), Wits, for his essay
“Harmonising section 36 (1) (b) of the Criminal
Procedure Act with human rights imperatives of
the South African Constitution”;

Mr Nathan Sarkas (runner-up), UCT, for his essay
“A not so quiet revolution”, and

Mr Steven Stuart-Steer (runner-up), UCT, for
his essay “Reconsidering an understanding of
damages as a surrogate for specific performance
in South African Law of Contract”.

At the award ceremony, the winner and runners-up as well
as their supervisors received prizes. Alumni were given a
commemorative book containing all winning essays since
the competition’s start in 1999.

Essays were submitted by students at the following
Universities: Cape Town, Free State, Johannesburg,
KwaZulu-Natal, North-West (Potchefstroom), Rhodes,
South Africa, Stellenbosch, Venda and Witwatersrand.

Another milestone was the launch of a legal writing booklet,
which the SALRC and Juta Law have published jointly to
help students who want to enter the competition. The
booklet was officially launched at the award ceremony.

The adjudicators were appointed in December 2013 to
select the winners and runners-up. The panel consisted
of Professors Pamela Schwikkard (Dean, Law Faculty
UCT; former SALRC Commissioner; panel Chair); Cathi
Albertyn (Wits University; former SALRC Commissioner);
Vinodh Jaichand (Dean, Law Faculty Wits; SALRC
Commissioner); Vivian Lawack (Dean, Law Faculty Nelson
Mandela Metropolitan University); and Managay Reddi
(Dean, Law Faculty UKZN).

Honourable Minister Masutha gave the keynote address,
in which he praised the initiative and said that the
competition can help to prepare law students for the real
world. However, he lamented the shortage of skilled and
experienced women and black lawyers who could be
appointed to the Bench. The Minister concluded that the
Legal Practice Bill may open doors to the profession for
lawyers from previously disadvantaged groups.

The panel unanimously agreed that prizes should be
awarded only in the LLB category for the 2013 season,
and they awarded the prizes as follows:
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NEW SALRC 									
SECRETARY

													

By: Sue Randall and Asinah Ngoetjana

T

he new secretary is Mr Tshisamphiri Nelson Matibe. Mr
Matibe obtained a BJuris degree from the University
of Venda in 1989, and an LLB post-graduate degree
in 1992 from the same university. Before his appointment
as the SALRC Secretary, he was Director of Legislative
Drafting and Review at the Department of Trade and
Industry (Consumer and Corporate Regulation Division).
Other highlights of Mr Matibe’s career are as follows:
•

He was appointed as a Senior Legislation Specialist at
Financial Services Board in May 2012.

•

Principal State Law Adviser in the Legislative Development
unit of the Department of Justice and Constitutional
Development for close to eight years (2004 to 2012).

•

He has also worked in the Legal Services divisions of the
Department of Home Affairs (2001 to 2004), and the then

Some of his career highlights in the public service include
working on the Electoral Laws Amendment Act and the
Electoral Law Second Amendment Act, in terms of which
the 2004 national and provincial elections were conducted.
While at the Department of Home Affairs he dealt with very
important cases, some of which went up to the Supreme
Court of Appeals (Minister of Home Affairs v Watchenuka)
and the Constitutional Court (the prisoners’ right to vote
case).
Mr Matibe was admitted as an Advocate of the High Court
in 1997. He has been a member of the Commonwealth
Association of Legislative Counsel (CALC) since 2005. He
has completed numerous law courses, including one on
human rights and humanitarian law (Lund University’s Raul
Wallenberg Institute).
The SALRC is pleased that Mr Matibe has taken up the
extremely important role of providing leadership to the
SALRC secretariat. We hope that he enjoys his tenure at
the SALRC.

Department of Land Affairs (1997 to 2001).
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NEW SALRC COMMISSIONERS
By: Sue Randall and Asinah Ngoetjana

•

Recognized as top new researcher at UPE
(2001)

•

Instructor at Law Society (2005–2007)

•

One of the top 30 UKZN researchers (2006,
2007, 2008)

•

Recognized as prolific researcher (2011)

•

Co-editor at SA Law Journal (2009 to 2012)

•

Member of editorial board, Gaming Law
Review and Economic (2009 to date)

•

Member of editorial board, Obiter (2002 to
date)

Prof Marita Carnelley

•

n 2009, Prof Carnelley was a member of the
SALRC’s advisory committee on Project 25. In
December 2014, President Zuma appointed her
as a Commissioner at the SALRC, with effect from
2 January 2015.

Peer reviewer (ad hoc) for PER, Obiter,
THRHR, De Jure, and JJS.

Prof Carnelley is a prolific researcher and
writer. To date, she has authored or coauthored the following:

I

Prof Carnelley obtained her BA in 1982
(Stellenbosch), followed by an LLB in 1985
(Stellenbosch) and LLM in 1994 (UNISA). She
completed her PhD in 2002 (Amsterdam). She is
currently the College Dean of Research: Law and
Management Studies at the University of KwaZuluNatal (UKZN), and before that she was a Professor
in the School of Law.
Prof Carnelley is on the roll of non-practising
attorneys, and is an associate member of
International Masters of Gaming Law (since 2003).
Some of her other career accomplishments include:

•

5 research papers in international journals

•

66 papers in accredited (SAPSE) South
African journals

•

33 chapters or chapter updates in South
African books

•

7 chapters or updates in international
books

•

2 books (co-editor)

•

numerous reviews and papers in nonSAPSE publications

•

Practised as self-employed attorney (1989–
1997)

•

Two merit awards at University of the North
(now Limpopo) in 1997.

She has also delivered 9 papers at international
conferences, 19 papers at national or regional
conferences, and 7 papers at other South African
forums. She has given 4 guest lectures at tertiary
institutions.

•

Senior lecturer at University of Port Elizabeth
(1997–2002)

We are pleased to welcome this distinguished
scholar of law and research to the Commission.
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NEW SALRC COMMISSIONERS

P

rof Oguttu is a Professor
of tax law at the University
of South Africa (Unisa),
where she lectures tax law
and supervises post-graduate
students.
She started lecturing in tax
law at Unisa in 2003 and was
promoted to senior lecturer in
2006. In 2008 she was promoted
to associate professor, and in
2010 she took up her current
post as a full professor of tax
law. She holds the following
qualifications:
LLD in tax law, Unisa,
2008

•

Prof Annet Oguttu

•

Higher Diploma in
international tax
law, University of
Johannesburg, 2009

•

LLM with specialisation
in tax law, Unisa, 2001

•

Post-graduate diploma in
legal practice, Makerere
Hill (Uganda), 1994

•

LLB (Hons), Makerere
University (Uganda),
1993.

After completing her doctorate
in tax law, she did her Postdoc
at the University of Michigan’s
African Presidential Scholars
Program in 2010.
Prof
Oguttu has also received six
certificates for courses in tax
law (from 2004 to 2014, offered
by national institutes such
as the African Tax Institute at
the University of Pretoria and
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international institutes such
as the International Bureau
for
Fiscal
Documentation
in Amsterdam). Before her
appointment at Unisa she
worked as a legal advisor in
Uganda and later in Lesotho.
From 2000 to 2002, she
practised as an advocate in
Maseru, having been admitted
as an Advocate of the High
Court of Lesotho.
More recently she has held
numerous consulting and tax
instructor roles, including the
following:
•

United Nations Economic Commission for Africa:
Consultant on Domestic
resource mobilisation: Optimising Africa’s Mineral
Revenues (2015)

•

Member of the Davis Tax
Committee appointed by
SA Minister of Finance.
She chairs the Base Erosion and Profit Shifting
sub-committee (2013 to
date)

•

Institute for Austrian and
International Tax Law: She
is the SA country reporter
on relationship taxation and
bilateral investment treaties
(2015)

•

Institute for Austrian and
International Tax Law: She
is the SA country reporter
on General Anti-avoidance
Rules (2014)

continued
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•

•

NEW SALRC COMMISSIONERS
United Nations Department of Economic and
Social Affairs: Developed aspects of the UN
Course on Double Tax Treaties (2012–2013)

proceedings

Book project headed by Prof Edwardo
Baistrocchi (London School of Economics):
Manuscript on Tax Treaty Disputes in the
G20+: A Global Analysis: She is the reporter
on tax treaty disputes in Uganda and Ghana
(2013 to date)

•

University of Johannesburg: Visiting
professor, lecturing international tax law for
HDip International tax law (2014 to date)

•

African Tax Institute (University of
Pretoria): International tax law instructor
(2012 to date)

•

University of Pretoria: Visiting professor
lecturing international tax law for MPhil
Taxation (2012 to date)			

•

Published five articles in non-accredited
journals and tax briefs

•

Developed and co-developed nine study
units or study guides on tax law for three
universities.

Prof Oguttu’s publications are cited nationally and
internationally by academics, students and tax
professionals. She is a member of the editorial
board of the Global Studies Journal and has peerreviewed many articles for various SA accredited
law journals. She has been interviewed and
featured by media (e.g. The Star and The Observer
newspapers) on tax issues, and has featured in
national magazines such as TaxTalk (published by
SAIT) and Expatriate.
Professor Oguttu is registered as a Master
Tax Practitioner with the SA Institute of
Tax Professionals (SAIT). She serves on the
following boards:

Prof Oguttu has presented 20 papers at national
and international conferences, and has been
an invited guest speaker at three international
conferences. She has chaired the organisation of
one national conference, has chaired workshops,
and has been part of panel discussions at national
and international conferences. She is an NRFrated researcher. To date her published works
include the following:

•

Board President at SAIT (2014 to date)

•

Board member of SA Fiscal Association

•

Board member of African Tax Research
Network (housed at African Tax
Administration Forum)
Member of International Fiscal
Association

•

Authored International Tax Law: Offshore Tax
Avoidance in South Africa (Juta, 2015)

•

•

Co-author (wrote four chapters) of Tax Law:
An Introduction (Juta, 2013)

•

Published 23 articles in accredited national
and international journals (two of them coauthored)

•

Contributed three chapters published
in peer-reviewed books on conference

Prof Oguttu has received several awards; three
from UNISA (2010–2012) and one from the
University of Michigan (2009). In 2012 she was the
second runner-up for the “Distinguished Women
in Science Award” (Department of Science and
Technology, South Africa). The SALRC extends
a warm welcome to this distinguished researcher
and legal academic.
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PROJECT 135, ISSUE PAPER 29: REVIEW OF THE
WITCHCRAFT SUPPRESSION Act 3 of 1957
By Jennifer Joni

I

n September 2014, the SALRC published an issue paper
towards a review of witchcraft legislation, for public
comment. The paper focused on possible law reform
with regard to witchcraft and its prohibition under the law.
It outlined submissions that the Commission had received
about witchcraft legislation.

•

possible alternatives to legislative regulation;

•

whether aspects deemed non-harmful or which have positive
connotations should be exempt from legislative regulation;

•

how the law should account for forms of witchcraft such as
Paganism which people practise as a religion;

These submissions highlight the need to balance
individual rights with the need to protect communities
from witchcraft-related murders or ritual killings.

•

how the law and State should deal with witchcraft-related
violence (eg killings for body parts); and

•

whether the consumers or end users of muti should be
punished.

Some people claim that witchcraft is an expression of
their religion. Others feel that witchcraft has widespread
and dire consequences in South Africa today. The
Commission published the issue paper to gauge public
opinion and formulate critical issues before considering
the options for law reform. Questions and topics included:
•

how to define witchcraft;

•

whether witchcraft practices should be regulated by law (eg a
revised Witchcraft Suppression Act); and if so, what aspects
of witchcraft should be prohibited;

The paper forms the basis for further investigation by the
Commission, and firm recommendations for law reform
have not yet been presented.
(An issue paper should never be seen as the Commission’s
final view.)
The next step will be a discussion paper. This will contain
the results of comparative studies, the Commission’s
preliminary recommendations for law reform, and possibly
draft legislation.
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SALRC

PUTS SMILES ON KIDS’ FACES AT BOTSHABELO
By Asinah Ngoetjana

O

n 18 July 2014, staff from the SALRC dedicated their 67 minutes by donating blankets and
stationery to children at Botshabelo Day Care.
The project was in honour of the late Nelson Mandela. The aim was to fill 67m² with donations, which
in the end was successful. The SALRC donated 20
blankets and other items.
Botshabelo is an NGO which provides a safe house
and supports 15 homeless children. The children’s
ages range from birth to 6 years. The home gives them
everything they need: love, warmth, and the chance
to grow up in a proper family. Michelle Hinrichsen,
funding co-ordinator, said, “Our Babies Home allows

“We believe that every child deserves
a great education, no matter their
socio-economic status.”
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us to reach our dream of transforming children’s lives,
by caring for and loving those children that have been
abandoned, given up for adoption or removed from
their family.” This year, two babies were sent to their
biological families and four others were adopted.
“We believe that every child deserves a great
education, no matter their socio-economic status,”
Michelle explained.
The organization trains volunteers from the neighbouring community of Olievenhoutbosch. The volunteers
learn about all aspects of preschool teaching, including hygiene – such as washing hands after every diaper
change and before meals. Important information and
knowledge about how to take care of babies is imparted, and they are also taught how to keep the environment clean.
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DISCUSSION
PAPER
ON UKUTHWALA
By Maite Modiba

U

kuthwala can be described
as an act of taking a marriage
partner in unconventional ways,
seemingly forceful ways, often with the
sanction of adults who have a stake in
formalising the resulting partnership.
Some people abuse the practice of
ukuthwala by forcing under-aged girls
(as young as 12 years) into marriage.
This practice is common in rural areas
of Eastern Cape and KwaZulu Natal in
South Africa.

regulates customary marriages, and to
enhance its alignment with international
human rights obligations. The purpose
of the discussion paper is to elicit
comments to assist the Commission in
preparing a draft Bill and report.

Girls may be forced to marry men who
are HIV-positive or have other sexually
transmitted diseases. Media reports
have stated that some girls drop out
of school and flee to other provinces
because they fear becoming victims of
ukuthwala.

To ensure that we hear from people
who are directly affected by ukuthwala,
the SALRC conducted workshops in
Eastern Cape and KwaZulu Natal where
the practice is prevalent. The workshops
took place between November 2014
and January 2015. The researcher is
now busy compiling comments, after
which she will draft the Bill. After the Bill
has been drafted there will be a second
round of workshops. If you would like
to attend a workshop, please visit the
SALRC website.

To address the outcry about ukuthwala,
the SALRC is conducting an investigation
into the practice of ukuthwala and has
developed a discussion paper on this
topic. The SALRC has approved the
publication of the paper for public
comment.

An invitation to attend the workshops
and the dates are posted on the SALRC
website. Interested parties can download
the form from http://salawreform.justice.
gov.za, complete and return it to Ms
Modiba by email: maimodiba@justice.
gov.za or fax: 086 511 8811.

The purpose of the SALRC investigation
is to develop customary law to promote
the spirit, purport and objects of the Bill
of Rights as provided for in section 39
of the Constitution. The investigation
primarily considers the need for law
reform in relation to ukuthwala, and will
identify policy and legislative responses
to regulate this practice.

Copies of the discussion paper are
also available on the SALRC website
at http://salawreform.justice.gov.za/
dpapers.htm (Discussion Paper 132).
Further copies are available free of
charge from the SALRC (tel: 012 6226300 or email: maimodiba@justice.gov.
za).

A secondary aim is to review the
legislative framework which currently

Comments and submissions are
invited from any interested person or
organisations.
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SALRC BIDS A FAREWELL
TO MARYNA OOSTHUIZEN

								

M

s Maryna Oosthuizen (pictured left) was
appointed at the national office of the
Department of Justice in January 1992.
She was transferred to the SALRC in October
1997.
She was a member of the administrative staff at
the organisation for 17 years, and retired at the
end of October 2014. At the time of her retirement
she was an Assistant Director.
A farewell event was held for her at the SALRC
offices on 17 October 2014. It was combined with
a Spring Day event.
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Call for submissions
Submit your comments and proposals on
law reform to the SALRC Secretary
Website: http://www.justice.gov.za/salrc/index.htm
Email: reform@justice.gov.za
Fax: (012) 622-6261
Queries: (012) 622-6300
Postal address: SALRC
P/Bag X668
Pretoria
0001
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