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Preface

This Discussion Paper is the second paper the SALRC published on this

investigation. The first paper published in April 2019 was Issue Paper 35. This

Discussion Paper has been prepared considering the comment the Commission

received on Issue Paper 35. The Discussion Paper serves to elicit responses and

to serve as basis for the Commissionés furt
Commi s s ipoetindisary proposals. The views, conclusions and
recommendations which follow should therefore not be regarded as the

Commi ssiond6s final views on this investigati ¢

This Discussion Paper (which includes draft legislation) is published in full to

provide persons and bodies wishing to comment with enough background

information to enable them to place focused submissions before the Commission.

Responses to the discussion paper will be collated and evaluated to prepare a

report settingoutt he Commi ssi onds final recommendati or
legislation) will be submitted to the Minister of Justice and Correctional Services

for submission to the Minister of Home Affairs.

A summary of the background to this investigation, a summary of the proposals
made and questions for comment appear on pages x to xviii. Two legislative
options are proposed in this Discussion Paper. The first option is proposed in the
Protected Relationships Bill (in Annexure B1) on pages 135 to 152 and in option
two in the Recognition and Registration of Marriages and Life Partnerships Bill (in

Annexure B2) on pages 153 to 171 of this Discussion Paper.

The Commission will assume that respondents agree to the Commission quoting
from or referring to comments and attributing comments to respondents, unless
representations are marked confidential. Respondents should be aware that the
Commission may in any event be required to release information contained in

representations under the Promotion of Access to Information Act 2 of 2000.

Respondents are requested to submit written comment and representations to the
Commission by 17 May 2021 at the address appearing on the previous page.
Comment can be sent by post or fax, but comments sent by e-mail in electronic

format are preferable.

This Discussion Paper is available on the Internet at

http://www.justice.qov.za/salrc/discpapers.htm.



http://www.justice.gov.za/salrc/discpapers.htm

Any enquires should be addressed to the Secretary of the Commission or the
researcher allocated to the project, Mr Pierre van Wyk. Contact particulars appear

on page ii.
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Executive summary

1. In 2013 the Minister of Home Affairs requested the SALRC to investigate the possible
adoption of a single marriage statute for South Africa. The SALRC conducted a pre-
investigation which resulted in the Minister of Justice and Correctional Services approving
in November 2017 the inclusion of the investigation in the SALRC research programme.
The Minister shortly thereafter appointed the advisory committee which commenced its
activities at its first meeting in April 2018. In April 2019 the Commission of the SALRC
approved the first paper developed in this investigation, namely Issue Paper 35, which
was published in April 2019 for general information and comment. The closing date for
comment was initially 31 July 2019 which was extended to 31 August 2019. Forty-eight
respondents, who are listed in Annexure C to this discussion paper, favoured the SALRC
with comment on Issue Paper 35.

2. There was no clear majority support or preference by respondents for the approach to be
followed in this investigation with equal support for a single and an omnibus statute. This
discussion paper suggests a unitary approach. The Constitution does not prevent the
adoption of unitary or unified requirements for the recognition of protected relationships or
marriages and life partnerships in South Africa. Unified requirements for all protected
relationships and their registration are proposed in option one in the Protected
Relationships Bill (in Annexure B1) and in option two in the Recognition and Registration
of Marriages and Life Partnerships Bill (in Annexure B2) unified requirements for
marriages and life partnerships. Comment is invited on the practicalities, viability and

implementability of these proposals (par 1.46).

3. Some topics, discussed in Issue Paper 35 are not taken included in this discussion paper

for the reasons stated (par 1.49):

3.1 Notice of intention to marry: the majority of respondents opposed the re-
introduction of a marriage notice and marriage license requirement, arguing
that they are unnecessary (see Annexure E). Therefore, these issues are not

included in this discussion paper or Bill (par 1.49.1);

3.2 Matrimonial and patrimonial consequences of marriage: r espondent s o
comments on this topic will be considered as part of the investigation (Project

100E) into matrimonial property and relationship property (par 1.49.2);
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3.3 Spousal support and maintenance: these issues will also be dealt with in the
investigation (Project 100) into relationship property and maintenance (par

1.49.3);

34 Alternative dispute resolution: dispute resolution mechanisms and options will
be addressed in Project 100D (par 1.49.4).

We propose, as a first option, t h a't the name of the Bill sho
Rel ati onshi ps Bill o. As a s e c o rRkdcogatiprt and n  we [
Registration of Marr i agwhihpsonides farthé recoghigondand er s hi p
registration of marriages and life partnerships. We invite respondents to comment in

particular on the name of the Bill and the two options we propose (par 2.2).

The Bills seek to provide for the recognition, in terms of option one, of protected
relationships, or, in terms of option two, of marriages and life partnerships, entered into by
parties regardless of the religious, cultural or any other beliefs of the parties, or the manner
in which the relationship was entered into; to provide for the requirements for entering into
a protected relationship or a marriage or a life partnership; to provide for registration of
protected relationships or marriages and life partnerships; to provide for the legal
consequences of entering into protected relationships or marriages and life partnerships;
and to provide for matters incidental thereto (par 2.3).

The preamble of the proposed Bill refers to sections 9, 7, 10, and 15(1), and 15(3) of the
Constitution. The preamble notes the fragmented way in which relationships and
marriages where recognised under the RCMA, the Marriage Act and the Civil Union Act
and that legislative benefits should be extended to all relationships worthy of protection,
to ensure a fair outcome to the parties when disputes arise. It is further noted that the state
was ordered in December 2020 to adopt amending or new legislation to recognise
marriages concluded under the tenets of Muslim law and to regulate the consequences
arising from such recognition; a n d t h e int&mnaaohatoblgations to take appropriate
and reasonable measures to eradicate discrimination against women in relationships, and

to prevent child marriages (paras 2.4 and 2.5).

The objects of the legislation are to rationalise the marriage laws pertaining to all types of
relationships; to prescribe the validity requirements, in terms of option one, for protected
relationships, or, in terms of option two, for marriages and life partnerships; to provide for

the registration of protected relationships or marriages and life partnerships; and to
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provide formal recognition of protected relationships or marriages and life partnerships to

facilitate and enable enforcement of their rights (par 2.6).

Whenever legislation or the common law attaches consequences, in terms of option one,
to protected relationships, or, in terms of option two, to marriages or life partnerships, the
relationships as defined in this Act are deemed to be referred to regardless of whether
they have been registered in terms of the proposed legislation or the Marriage Act of 1961,
the Civil Union Act of 2006 or the Recognition of Customary Marriages Act of 1998. We
propose parties in a protected relationship (marriage and life partnership) cannot exclude
the application of the legislation to their relationship. The question, however, arises
whether we are necessarily correct in assuming that women or the weaker party in these
relationships would necessarily want the relationship to have legal consequences, ie
trigger a duty of support. The question is therefore, whether our thinking in this regard is
problematic? We would therefore appreciate the views of respondents on why able and
willing partners should not be allowed to opt out, ie the law will visit the relationship with
legal consequences unless the parties explicitly record (even register) that they want to
opt out (par 2.7).

As option one in Schedule 1 to the Protected Relationships Bill we propose amendments
to 20 statutes which insert the phrase d°rotected Partnerships Actbinto these statutes and
as option two in Schedule 1 to the Recognition and Registration of Marriages and Life
Partnerships Bill we propose the insertion of the phrase d&recognition and Registration of

Marriages and Life Partnerships Acto(par 2.8).

We propose that as option one in the Protection Relationships Bill that the definition for a

monogamous protected relationships shoul

relationshipé6 means the relationship of
orientation, or gender identity, to the exclusion of all others, unless dissolved by divorce
or death of one or both parties. We propose that as option two in the Recognition and

Registration of Marriages and Life Partnerships Bill a dnonogamous marriage or life

d
t

b e

partnershipé means t he relationship of W 0 p
orientation, or gender identity, to the exclusion of all others, unless dissolved by divorce

or death of one or both parties (par 2.12).

We propose as option one inthe Pr ot ect ed Rel ationships Bi
potentially polygynous protected relationshipo

may, during the subsistence of the relationship, be in a relationship with a female person

or female persons. As option two we propose in the Recognition and Registration of
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Marriages and Life Partnerships Billthatad pol ygynous or pomaeriagei al |y |
or life partnershipp means a relationship in which a male
of the relationship, be in a relationship with a female person or female persons (par 2.12
and 2.13).

In terms of option one in the Protected Relationships Bila6o pr ot ect ed r el ati ons

(@) any subsisting marriage concluded in terms of the Marriage Act, 1961 (Act No. 25
of 1961), any old order marriage legislation or any other prior legislation before the
commencement of this Act; any subsisting marriage or union concluded in terms
of the Civil Union Act, 2006 (Act No. 17 of 2006) before the commencement of this
Act; and any subsisting customary marriage concluded in terms of the Recognition
of Customary Marriages Act, 1998 (Act No. 120 of 1998);

(bb)  any subsisting monogamous or polygynous marriage or relationship concluded or
entered into in terms of the tenets of any religion or culture before or after the
commencement of this Act; or

(cc) any life partnership, where the parties cohabit and have assumed permanent
responsibility for supporting each other (par 2.16.1).

In terms of option two in the Recognition and Registration of Marriages and Life

PartnershipsBilldnar r i age or | i fe partnershipd means

(aa) any subsisting marriage concluded in terms of the Marriage Act, 1961 (Act No.
25 of 1961), old order marriage legislation or any other prior legislation before
the commencement of this Act; any subsisting union or marriage concluded in
terms of the Civil Union Act, 2006 (Act No. 17 of 2006) before the
commencement of this Act; and any subsisting customary marriage concluded
in terms of the Recognition of Customary Marriages Act, 1998 (Act No. 120 of
1998;

(bb)  any subsisting monogamous or polygynous marriage or relationship concluded
or entered into in terms of the tenets of any religion or culture before or after the
commencement of this Act; or

(cc) any life partnership, where the parties cohabit and have assumed permanent
responsibility for supporting each other.

The validity requirements for a protected relationship (option one) are that all the parties

must be at least 18 years on the date of entering into the relationship; that the parties must

give free and informed consent; and must have capacity to enter into a protected

relationship. If the parties do not comply with the requirements the relationship is void (par

2.17.1).

The validity requirements of marriages and life partnerships (option two) are that all the

parties must be at least 18 years or older on the date of entering into the marriage or life
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partnership; all the parties must give free and informed consent to enter into a marriage
or life partnership; and all the parties must have capacity to enter into a marriage or life
partnership. We propose further if the parties do not comply with the requirements the
relationship is void (par 2.17.2).

The minimum age to enter into a protected relationship or marriage or life partnership is
18 years, without exception. The age of any of the parties must be determined by means
of a birth certificate, an identity card or document, or, if any of the parties is not in
possession of a birth certificate, an identity card or document, by the prescribed affidavit
of the parents, or parent of a party, or a guardian if he or she has no parents. If there is

uncertainty about the age of majority of any of the parties the age of that party must be

established in terms of bytheeresdihgoffietroe nd sc Wick d 88 n.

court. If a court dissolves a relationship to which a minor is a party on the ground of want
of compliance with the proposed clause, the court may make such order with regard to the
division of the relationship property of the parties to the relationship as it may deem just
(paras 2.25, 2.26.1 and 2.26.2).

We propose if, in terms of option one, a protected relationship, or, if in terms of option two,
a marriage, is solemnised by a marriage officer, the consent of the parties shall be
obtained by the marriage officer in the presence of two competent withnesses. We further
propose that if, in terms of option one, the protected relationship, or, in terms of option
two, the marriage, was not solemnised by a marriage officer, the registering officer has a

duty to determine if all the parties consented to the relationship (par 2.41).

It is proposed that a proxy may represent party to enter, in terms of option one, a protected
relationship, or, in terms of option two, a marriage, if the custom of the parties to the
relationship require a proxy to represent a party to the relationship, as is the custom in
Muslim marriages. We further propose that the marriage officer or registering officer
should be required to ascertain from the proxy whether the parties to, in terms of option
one, the prospective protected relationship, or, in terms of option two, the prospective
marriage, have consented to enter into the protected relationship or marriage. The
marriage officer must indicate such consent in the prescribed manner in the prescribed

marriage register (par 2.42).

If a male party, in terms of option one, to a subsisting polygynous protected relationship,
or, in terms of option two, to a subsisting marriage or life partnership, wishes to enter into
a further relationship, he must obtain consent from the wife or wives to enter into a further

relationship. If he enters into a further relationship without the consent of all his wives that
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further relationship entered into will be void. The registering officer must enquire into the

existence of such consent having been sought and granted when the further relationship
is registered. Where consent for a party entering into a relationship is lacking due to a
failure to comply with the proposed legislation, the court must be empowered to make a
just property division order about the relationship property of the parties to the relationship
(paras 2.45, 2.46.1 and 2.46.2).

Every person in terms of option one, in a protected relationship, or in terms of option two,
a marriage or life partnership, must have the capacity to understand the legal
consequences of the relationship at the time it was entered into. All parties, in terms of
option one in a protected relationship, or, in terms of option two, in a marriage or life

partnership, have equal status and capacity (paras 2.47, 2.47.1 and 2.47.2).

The Minister of Home Affairs may designate categories of persons as marriage officers,
including public servants; religious officials; persons holding responsible positions in non-
religious organisations; and any traditional or Khoi-San council, or any person duly
authorised by the council. The Minister may revoke designations at the request of the
religious denomination or organisation, the non-religious organisation or the marriage
officer. Any affected person may appeal to the Minister about any decision taken by a
person acting under a power delegated by the Minister regarding a designation. The
Minister is empowered on appeal to confirm, set aside or vary any decision or limitation or

take any other appropriate decision (par 2.72).

Marriage officers must verify the identities of the parties intending to enter, in terms of
option one, into a protected relationship, and, in terms of option two, into a marriage, and
keep records of protected relationships or marriages conducted. A marriage officer is
required to transmit the marriage register and records to the official in the public service
who is responsible for the population register in the area in question. The latter must
include the particulars of the protected relationship (or marriage) in the population register.
A transitional provision is also proposed that a marriage officer who was authorised to
solemnise protected relationships (or marriages) in terms of prior legislation, shall continue
to have authority to solemnise such relationships under the proposed legislation (par 2.74,
2.47.1 and 2.47.2).

The state has no interest in any marriage formula used to solemnise, in terms of option
one, a protected relationship or, in terms of option two, a marriage. A marriage officer may
solemnise a protected relationship or marriage at any place and at any time in accordance

with any mode of solemnisation, or in accordance with any religious or cultural practice. A
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marriage officer shall not solemnise a protected relationship or marriage unless satisfied

that each party has the capacity to understand that he or she enters into a protected
relationship or marriage and what the consequences of that relationship are (par 2.87,
2.89.1 and 2.89.2).

A marriage officer must ask the parties whether they declare that they freely consent to
the formalisation of their intended relationship; that there is no lawful impediment to their
relationship; they are not related on account of consanguinity, affinity or an adoptive
relationship; and that they call two persons present to witness that they each take the
other to be their legal partner in the case of a protected relationship and spouse in the

case of a marriage (par 2.88).

If, in terms of option one, a protected relationship, or, in terms of option two, a marriage
was not solemnised by a marriage officer, the parties to the relationship have the duty to
ensure that their relationship is registered. All the parties to the protected relationship or
marriage must appear in person before a registering officer to confirm individually and in
each otherdéds presence on the prescribed
relationship or marriage or life partnership. I'f all the parties
presence, either partner must apply for the registration of the protected relationship or
marriage or life partnership. Furthermore, if for any reason a protected relationship or
marriage or life partnership is not registered, any person who satisfies a registering officer
that he or she has a sufficient interest in the matter, may apply to the registering officer to
enquire into the existence of the relationship (par 2.120).

The applicants must furnish the registering officer with the prescribed information and any
additional information which the registering officer may require in order to satisfy himself
or herself as to the existence, in terms of option one, of the protected relationship, or, in
terms of option two, of the marriage or life partnership. A protected relationship or marriage
or life partnership entered into before the commencement of the proposed legislation, and
which was not registered, must be registered within 12 months after the commencement
of the legislation or within such a period as the Minister may from time to time prescribe
by notice in the Gazette. All the parties to the unregistered protected relationship or

marriage or life partnership must appear in person before a registering officer to confirm

form

cannot

individually and i n e acebcribedfdrre tha they pavecesteredc e 0 n

into a protected relationship or marriage or life partnership. If all the parties cannot appear
i n each ot heang partypmust eply foe the registration of the protected

relationship or marriage or life partnership to the registering officer (par 2.121).
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A registering officer must, if satisfied that in terms of option one, a protected relationship,
or in terms of option two, a marriage or life partnership has been entered into, register the
relationship. The registering officer must record the identity of the parties; the date of the
relationship; the consent of the parties; that there is no lawful impediment against the
registration of the relationship; that the parties are not related on account of consanguinity,
affinity or an adoptive relationship; the property system and whether it is in or out of
community of property, and when out of community of property with or without accrual; a
partnership agreement, if any. Once the registering officer has registered the relationship,

he or she and must issue to the parties a certificate of registration (par 2.122).

A registering officer must, after he or she has registered, in terms of option one, a
protected relationship, or in terms of option two, a marriage or life partnership, transmit
the relationship register and records to the official responsible for the population register
for inclusion in the population register. If a registering officer is not satisfied that a valid
protected relationship or marriage or life partnership was entered into by the parties, he

or she must refuse to register the relationship (par 2.123).

A court may order the registration, in terms of option one, of any protected relationship, or
in terms of option two, any marriage or life partnership; or t he cancel |l
of any registration of a protected relationship or marriage or life partnership. A certificate
of registration of a protected relationship or marriage or life partnership issued in terms of
the legislation constitutes prima facie proof of the existence of the protected relationship
or marriage or life partnership and of the particulars contained in the certificate (par 2.124).

Failure to register, in terms of option one, a protected relationship, or, in terms of option
two, a marriage or life partnership, does not lead to the invalidity of a protected relationship
(par 2.124).

The Minister may designate officers or employees in the public service as registering
officers, in terms of option one, for protected relationships, or, in terms of option two,
marriages or life partnerships. A party to a protected relationship or marriage or life
partnership who is a member of a traditional community or Khoi-San community may
report his or her protected relationship or marriage or life partnership to his or her
traditional council or Khoi-San council who must facilitate and assist the registration of that

protected relationship or marriage or life partnership by a registering officer (par 2.125).

It is possible to prove the existence of a life partnership other than by proof of registration
(par 2.141).

at

on
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As regards sham or bogus marriages, the continued involvement of marriage officers who
will verify the identification documentation of prospective partners and who will conduct
interviews with the parties can play a role in determining whether the relationship is
genuine. Registering officers of the DHA will also be able to scrutinise and verify the
particulars of the parties when they consider applications for the registration of
relationships at DHA registering offices (par 2.155).

Support was expressed by respondents for the introduction of pre-marital counselling and
education. The question arises whether this function ought to be performed by non-
governmental organisations or whether it should be a government supported programme.
Respondents are requested to share their views on this. This issue could also be
addressed in the SALRC6s investi8gation i

We propose regarding consequences of relationships, whenever legislation or the
common law attaches consequences, in terms of option one, to protected relationships,
or, in terms of option two, to marriages or life partnerships, the relationships as defined in
the proposed legislation are deemed to be referred to regardless of whether they have
been registered in terms of the proposed legislation or the Marriage Act of 1961, the Civil
Union Act of 2006 or the Recognition of Customary Marriages Act of 1998 (paras 1.47 i
1.48 and 2.159).

Respondents are invited to provide suggestions on issues not already covered in this

discussion paper insofar as they may contribute towards this investigation (par 2.160).

nt

(0]



Chapter 1

A. The i nclusion of t he i nvestigation
programme

1. Request that this investigation be conducted

1.1 In response to an invitation from the Minister of Justice and Constitutional Development,
Minister Radebe, in 2013 to suggest areas of research for consideration of the South
African Law Reform Commission (SALRC), Minister Pandor, then Minister of Home

Affairs, replied that:

The ministry of Home Affairs would like to propose the investigation of the development of a
single Marriage Act for South Africa.

Such an Act will enable South Africans of different religious and cultural persuasions to
conclude legal marriages that will accord with the doctrine of equality as set out in the
Constitution of the Republic of South Africa.

We propose that the study should be a comparative study that will serve to inform our country's
reform of the marriage dispensation in South Africa. This will, | believe, create a legal marriage
regime that will create universal provisions that adequately cover the interests that the state
holds in marriage contracts while providing due recognition to all religious and cultural marriage
practices.

1.2 Minister Pandor attached an explanatory appendix to her letter which set out the
De p ar t mencetn® and interests of the Department of Home Affairs, including the

possibility that:

a single marriage Act that will enable South Africans of different religious and cultural
persuasions to conclude legal marriages that will accord with the doctrine of equality as
encapsulated in the Constitution of the Republic of South Africa ...

We inherited a marriage regime that was based on the Calvinist Christian tradition which
stemmed from the era where the state and church were mutually reinforcing if not synonymous.
Accordingly there are strong references in some of the laws governing marriage that harken to
the religious marriage rituals practiced in the Christian marriages. In the new era of democracy
the values of equality and diversity underpin our quest for nationhood, and all religious and
cultural practices are given equal recognition and status.

However instead of developing a single marriage regime that would take adequate cognizance
of the separation between the state and churches, it appears as though the department
together with the Justice department sought to give recognition to different marriage rituals
through passing a range of different marriage laws. Instead of creating a harmonized system
of marriage in South Africa, there are now parallel structures that stand side by side.

Given our diversity it is virtually impossible to pass legislation governing every single religious
or cultural marriage practice, and it appears to me that this is not the best practice
internationally.
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The state has a few vested interests as it pertains to the institution of marriage in regard to its
citizens primarily: some of these relate to the acquisition of citizenship; the establishment of
consent and the marital age. Polygamy is also practiced by a wide range of religious and
cultural traditions in South Africa. In this regard the issue of social justice is required to be
maintained and the state in recognizing marriages in this context extends its protection over
each of these relationships. In addition, our department has a duty to ensure that each person's
status is accurately captured on our data base which is ultimately going to underpin many other
digital systems of government and will in future also extend into our broader economy. The
accuracy and integrity of our data base is therefore a major concern for our department as we
invest huge sums of money to evolve into a more secure and trusted system of identity and
status.

Beyond the above considerations, the state should have no interest in who one marries, how
the religious or cultural rituals are conducted and should therefore have no interest in giving
legal legitimacy to one or other practice in relation to the conclusion of a marriage. In our
endeavour to do so however, government has expended much time and resources without
achieving integrity in relation to those aspects of primary concern to the state é

It is therefore my submission that the Law Reform Commission be requested to embark on a
comparative study to inform the department's reform of the marriage dispensation in South
Africa, in order to instil universal provisions that adequately cover the interests that the state
holds in marriage contracts while according due recognition to all religious and cultural
marriage practices.

Consideration by the Commission of the request for inclusion of proposal

Mi ni st er refuashveha® corisisered according to the SALRC selection criteria and

a proposal paper compiled for consideration by the Commission.

The Deputy Minister of Home Affairs raised the issue of sham marriages with the

Chairpersonshortlyb e f or e t he @rstmeeting & 2046h The proposal paper of

17 September 2016 did not include issues around sham or bogus marriages.

The proposal paper identified the scope of the proposed investigation as follows:

A determining the possible development of a comprehensive single marriage statute
to allow persons of all religious persuasions and cultural practices in South Africa
to conclude legal marriages that will accord with the doctrine of constitutional
equality, the acquisition of citizenship by marriage;

A determining whether parties consent to marriage;

A what the marital age ought to be;

A affording recognition to all polygynous marriages;

A regulating marriage notice requirements;
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A certification of marriage officers from all religious denominations and recognised

traditional leaders;

A comparative practices in other countries with diverse communities and with similar

constitutions to the South African Constitution; and

A ensuring that the interests of the state are adequately and properly taken into

account by the proposed legislation.

The Commission decided at its meeting on 17 September 2016 that the proposal paper
should be adapted for purposes of a meeting which was to be held between the
Chairperson of the SALRC and the Deputy Minister of the DHA to clarify the scope of the
investigation. Sham marriages were addressed in the adapted proposal paper. The
meeting between the Chairperson and the Deputy Minister of the DHA was finally held on
22 May 2017. The Chairperson, the Secretary of the SALRC, a DHA official and the
Deputy Minister of the DHA attended the meeting where clarity about the scope of the

investigation was obtained.
Approval by the Commission for theinclusion of the investigation in the programme

At its meeting on 17 September 2017 the Commission approved the recommendation to
the Minister to approve the inclusion

programme.

Approval by the Minister of the inclusion of the investigation in the research

programme

1.8

1.9

In October 2017 The Commission recommended to the Minister of Justice and
Correctional Services that he approves, in terms of section 5(1) of the South African Law
Reform Commission Act 19 of 1973, the inclusion of an investigation into the possible

adoption of a single marriage statute, including measures against sham marriages in our

of

t

he

l aw reform programme; and that an O0AO6 priority

On 1 November 2017 the Minister approved the inclusionintot h e Co mmiresearcho n 6 s

programme of an investigation into the possible adoption of a single marriage statute

including measures against sham marriages.



B. Appointment of an advisory committee to assist the SALRC

1.10 The Commission considered and nominated the following candidates for appointment as
advisory committee members to the Minister of Justice and Correctional Services for this

investigation:
1.10.1 Professor Amanda Barratt of the University of Cape Town;
1.10.2 Professor Elsje Bonthuys of the University of the Witwatersrand,;

1.10.3 Ms Mothokoa Phumzile Mamashela; emeritus senior researcher of the University

of KwaZulu-Natal;
1.10.4 Mr Motseotsile Clement Marumoagae of the University of the Witwatersrand;

1.10.5 Professor Ronald Thandabantu Nhlapo, emeritus professor of private law and
former Deputy Vice-Chancellor of the University of Cape Town; and

1.10.6 Professor Christa Rautenbach of the North-West University.

1.11 The Minister approved the appointment of the advisory committee members on 24
January 2018.

1.12 At its first meeting on 21 April 2018 the advisory committee resolved that its committee
membership be increased with one additional member. Judge of Appeal Mahomed Navsa
of the Supreme Court of Appeali wh o was the chairperson of the
into Muslim personal law in the early 2000s i was nominated as advisory committee

member to the Minister and appointed by the Minister on 22 August 2018.

C. The advisory committeebs r e c o mme omlthe Scaope sf the

investigation

1.13 The advisory committee met for the first time on 21 April 2018 and proposed that the Issue

Paper should deal with the following issues:

1.13.1 The different forms of marriages provided for by present legislation, namely the
civil and religious marriages in terms of the Marriage Act of 1961; the
customary marriages in terms of the RCMA of 1998 (RCMA); civil unions in
terms of the Civil Unions Act of 2006; and other types of unrecognised religious

marriages and intimate unrecognised relationships.
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1.13.2

1.13.3

1.13.4

1.13.5

1.13.6

1.13.7

1.13.8

1.13.9

1.13.10

1.13.11

Intimate unmarried partnerships.
The meaning of marriage as compared with sham marriages.

The meaning and consequences of pluralism in the South African family

context.

Ensuring that the interests of the state are adequately taken into account by

the proposed legislation.

The constitutional i mperatives and

to marriage and civil partnerships.

A comparative study with emphasis on other jurisdictions with similar pluralistic

systems.

Whether the investigation should include consequences of marriages in
relation to maintenance and the division of property given the ongoing

investigations by the SALRC on maintenance and matrimonial property.
Dissolution of marriages and unmarried intimate relationships.

The use of alternative dispute resolution to resolve issues around property
distribution when marriages and unmarried intimate relationships come to an

end.

The impact of the single marriage statute in relation to associated legislation,
including the Divorce Act, the Matrimonial Property Act, guardianship,

succession, etc.

Approval of the Issue Paper for publication

The advisory committee considered a first draft issue paper at its second meeting held on

29 September 2018. It decided about amendments which had to be effected. The advisory

committee considered a further draft issue paper at its third meeting held on 2 March 2019.

The advisory committee approved recommending to the Commission the publication of

the draft issue paper subject to further amendments which were subsequently effected.

The Commission considered the draft issue paper at its meeting on 16 March 2019 and

approved the publication of the issue paper for general information and comment.

Sout h



E. Publication of Issue Paper 35 for comment

1.16 Issue Paper 35 was published for general information and comment on 8 April 2019. The
SALRC issued a media statement announcing the availability for comment of Issue Paper
35 which was posted on the SALRC website on the same date. The closing date for

comment was initially 31 July 2019.1

1.17 In July 2019 individuals and organisations requested extension of the closing date for
comment. We prepared a media statement which was posted on our website on 25 July
2019 and which announced that the closing date was extended to 31 August 2019.2 We
further announced that the questions we posed in our Issue Paper 35 had been
consolidated into the format of a questionnaire. The questionnaire was also translated into
Afrikaans, isiNdebele, isiXhosa, isiZulu, Sepedi, Setswana, Tshivenda and Xitsonga. The
quest i onnaires were also postéd on the Commi ssi

F. SALRC collaboration with DHA

1.18 In June 2019 officials of the Department of Home Affairs (DHA) communicated with the
Secretariat of the SALRC. They advised that the DHA was in the process of developing a
marriage policy White Paper which will inform the review of the marriage legislation, that
there are elements of the marriage legislation that are outdated and non-compliant to the
Constitution, and thus, the DHA is undertaking a comprehensive study that will guide the
development of the marriage policy. The DHA explained that the main objective of the
DHA study is to close policy and legislative gaps which deprive certain groups of the South
African population of their Constitutional rights, and the critical component of the study

1 Legal brief Today Al nput sought on single ma r
https://legalbrief.co.za/story/input-sought-on-single-marriage-statute/ Fo k azi Si poK®zi A Pr o
reform marriage | ahtps/mwwSidmeslivesco.2d/sunday2tionésthews/2019-05-
05-proposal-to-reform-marriage-law-in-sa/ Sithole Sethabile fA Single Marriage Statute? 6 Au@

2019 https://www.probono.org.za/a-single-marriage-statute/ Phat shoane Henney Group
Sought On Singl e Marria @9 Pefiod: t5 Aprie2D19 B U2 Apel 2019 1 5
https://www.phfirms.co.za/Publications/ Bulletin%2015%200f% 202019 ER.pdf; P M Gouthfi

African Law Reform Commissioni Pr oj ect 144 Single Marriage Statut
2019 https://pmg.org.za/call-for-comment/830/ and https://pmg.org.za/policy-document/1181/

accessed 4 Nov 2020.

2 Legal brief Today ASALRC extends singl e marriage S
https://legalbrief.co.za/story/salrc-extends-single-marriage-statute-comment-period/ accessed 4
Nov 2020.

3 See http://www.justice.gov.za/salrc/gnr.htm accessed 4 Nov 2020.



https://legalbrief.co.za/story/input-sought-on-single-marriage-statute/
https://www.timeslive.co.za/sunday-times/news/2019-05-05-proposal-to-reform-marriage-law-in-sa/
https://www.timeslive.co.za/sunday-times/news/2019-05-05-proposal-to-reform-marriage-law-in-sa/
https://www.probono.org.za/a-single-marriage-statute/
https://www.phfirms.co.za/Publications/%20Bulletin%2015%20of%25%20202019_ER.pdf
https://pmg.org.za/call-for-comment/830/
https://pmg.org.za/policy-document/1181/
https://legalbrief.co.za/story/salrc-extends-single-marriage-statute-comment-period/
http://www.justice.gov.za/salrc/qnr.htm
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entails conducting research on the entire marriage value chain; that is, solemnisation,

registration and dissolving of marriages.

Since the DHA was aware of the work that we were undertaking regarding a single
marriage statute the DHA requested a meeting with SALRC officials to discuss the
proposed scope of the DHA policy and issues that we might want their policy to take into

consideration, also to avoid any duplication and map a way forward.

Officials from the DHA and the SALRC and the DDG of the branch Legislative
Development met on 30 July 2019. We discussed the envisaged development of the DHA
marriage policy and our processes leading to the publication of our Issue Paper 35 and
the envisaged process for the development of a discussion paper and report on a possible
single marriage statute. At this meeting it was resolved that a workshop would be arranged
for 21 August 2019 to be attended by DHA officials, SALRC officials and DOJCD officials
to further discuss and plan on the DHA marriage policy and our investigation into a single

marriage statute.

At the workshop on 21 August 2019 DHA officials provided an overview of the DHA
marriage policy project. They explained the problem statement of the development of a
marriage policy as follows:

1.21.1 The legislation that regulates marriages in South Africa has been developed
without an overarching policy that is based on Constitutional principles (e.g.
equality and non-discrimination) and the understanding of modern society

dynamics.

1.21.2 The current legislation does not regulate some religious marriages such as the
Hindu, Muslim and other customary marriages that are practiced in some African

or royal families.

1.21.3 The Recognition of Customary Marriages Act 120 of 1998 (RCMA) does not make
provision for entering into a polygynous marriage with non-citizens of the Republic
of South Africa. This poses a serious challenge when such marriages are entered
into especially amongst community members who are members of the same clan

but are separated by a borderline.

1.21.4 The legislation does not make provision for couples who change their sex status

but want to retain their marital status.
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1.21.5 While in terms of the African tradition chiefs/traditional leaders have a recognised

role in the conclusion of a customary marriage, the legislation does not extend a
similar responsibility to traditional leaders. However, a role in the registration
process is envisaged for them in the Traditional Leadership and Governance
Framework Act 41 of 2003. This Act was repealed by the Traditional and Khoi-San
Leadership Act 3 of 2019. The latter provides that a traditional council, a traditional
sub-council, a Khoi-San council and a branch has the functions conferred by

customary law, customs and statutory law consistent with the Constitution.

1.21.6 Given the diversity of the SA population it is virtually impossible to pass legislation

governing every single religious or cultural marriage practice.

1.21.7 It is against this background that the DHA is embarking in the process of
developing a marriage policy that will lay a policy foundation for drafting a new

single legislation.

1.21.8 The new single marriage statute will enable South Africans of different religious
and cultural persuasions to conclude legal marriages that will accord with the
doctrine of equality as encapsulated in the Constitution of the RSA.

1.22 DHA officials explained that the scope of the DHA marriage policy would cover the

following key issues:

1.22.1 The role of various stakeholders in the solemnisation, registration and dissolution

of marriages, including traditional leaders);

1.22.2 Indiscriminative solemnisation of all marriages by marriage officers (DHA and
possibly religious marriage officers) as provided for by the Civil Union Amendment
Bi Il which is a Private Meelglowermed@msptiod fof
public service marriage officers [the most relevant possible case is Strydom v

Nederduitse Gereformeerde Gemeente Moreleta Park];*

1.22.3 Recognition of the equality principle in the marriage legislation, especially in

polygynous marriages;

4 (26926/05) [2008] ZAGPHC 269; (2009) 30 ILJ 868 (EqC) (27 August 2008) see
http://www.saflii.org/za/cases/ZAGPHC/2008/269.html accessed 23 Oct 2020.

whi
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1.22.4 Alignment of marriage, matrimonial property and divorce legislation to address

matrimonial property and intestate succession matters in the event of the marriage

dissolution;

1.22.5 Change of sex status for married transgender/inter-sexed people and implications
for couples who want to retain their marital status pursuant to the case of KOS and
Others v Minister of Home Affairs and Others of September 2017 on the rights of

married transgender people;®
1.22.6 Marriages that involve foreign nationals (couples and marriage officers);
1.22.7 Marriages that involve minors (persons under 18 years);
1.22.8 Fraudulent marriages and marriages of convenience;

1.22.9 Religious and customary marriages that are not recognised by the current
legislation such as the case of Womends Legal Centre Trust v
RSA; Faro v Bingham; Esau v Esau of August 2018 in the Western Cape High

Court on the recognition of Muslim marriages;
1.22.10 Polygynous marriages that involve non-citizens; and
1.22.11 Challenges associated with marriages that are not registered with DHA.

1.23 At the workshop on 21 August 2019 the SALRC provided an overview
Issue Paper 35. The workshop on 21 August 2019 also considered deliverables, time lines
and responsibilities. The DHA undertook to be presenting stakeholder engagements or
dialogues from August 2019. It was resolved that representatives of the SALRC would
attend the DHA dialogues and opportunity be given to disseminate information about the
SALRC single marriage investigation. The DHA hosted consultations called ministerial
dialogues which were divided by different sectors and hosted as follows: on 30 August
2019 at Constitutional Hill with gender and human rights activists;® on 26 September 2019

5 (2298/2017) [2017] ZAWCHC 90; [2017] 4 All SA 468 (WCC); 2017 (6) SA 588 (WCC) (6
September 2017) http://www.saflii.org/za/cases/ZAWCHC/2017/90.html accessed 4 Nov 2020.

6 Department of Home Af fairs fiMedia statement on Minister Mo
wi t h gender and h u ma n httpi/vewiv dre.goveza/indexvphpéstatendentss e e
speeches/1282-media-statement-on-minister-motsoaledi-s-marriage-policy-dialogue-with-gender-
and-human-rights-activists and Pol ity fADHA: Aar on Mstdar sfoHarhee d i : Ad
Af fairs, for the Marri age P btthsi/eww.pdiiy.ard.za/gricke/dha-( 30/ 08/ .
aaron-motsoaledi-address-by-minister-of-home-affairs-for-the-marriage-policy-dialogues-
30082019-2019-08-30 accessed 4 Nov 2020.
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http://www.dha.gov.za/index.php/statements-speeches/1282-media-statement-on-minister-motsoaledi-s-marriage-policy-dialogue-with-gender-and-human-rights-activists
https://www.polity.org.za/article/dha-aaron-motsoaledi-address-by-minister-of-home-affairs-for-the-marriage-policy-dialogues-30082019-2019-08-30
https://www.polity.org.za/article/dha-aaron-motsoaledi-address-by-minister-of-home-affairs-for-the-marriage-policy-dialogues-30082019-2019-08-30
https://www.polity.org.za/article/dha-aaron-motsoaledi-address-by-minister-of-home-affairs-for-the-marriage-policy-dialogues-30082019-2019-08-30
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with religious leaders at Ekurhuleni;” on 11 October 2019 with traditional leaders in

Durban;® on 23 October 2019 with religious leaders in Cape Town;® on 14 November 2019
with academics and gender and human rights activists in Cape Town; on 22 November
with the National Khoi-San Council in Bloemfontein;® and on 6 December 2019 with the
Congress of Traditional Leaders of South Africa (CONTRALESA).'* Further DHA

dialogues were planned to be hosted in 2020.
G. The quest for uniform marriage legislation

1.24 Over time the SALRC has investigated the idea of a single statute regulating different
forms of protected relationships and the initial resistance to this idea was gradually
replaced by an increasing perception that such legislation may be both necessary and
practical.

1.25 There have been various initiatives towards unification of marriage laws in other countries
like India, Malawi, Kenya, Uganda, Tanzania etc. The possibility of a single marriage
statute in the form of a unified marriage law has therefore been raised frequently not only
in South Africa in the past but also in other jurisdictions. It has also enjoyed a great
measure of support in the academic literature (despite the presence of a few dissenting

7 Depart ment of Home Affairs AMIinister Mot soal edi t
religious leaderso http://www.dha.gov.zal/index.php/statements-speeches/1287-minister-
motsoaledi-to-engage-in-marriage-policy-dialogue-with-religious-leaders and Department of Home
Af fairs fAKeynote address by Home Affairs Minister
di al ogue wi t h rel i gi ou dttp/iwevadhagowszal/indax.phpéstatemnehtsr | e ni 0
speeches/1288-keynote-address-by-home-affairs-minister-dr-aaron-motsoaledi-at-the-marriage-
policy-dialogue-with-religious-leaders-in-ekurhuleni accessed on 4 Nov 2020.

8 Department of Home Affairs AKeynote address by Hom
the occasion of the marriage policy dialogue with traditional leaders i KwaZulu-Nat al o
http://www.dha.gov.za/index.php/statements-speeches/1292-keynote-address-by-home-affairs-
minister-dr-aaron-motsoaledi-on-the-occasion-of-the-marriage-policy-dialogue-with-traditional-
leaders-kwazulu-natal accessed 4 Nov 2020.

° Lepule Tshego fAé6lt's not working for South African:t
https://www.iol.co.za/news/south-africa/its-not-working-for-south-africans-marriage-policy-to-be-
changed-36042226 accessed 4 Nov 2020.

10 Depart ment of Hoim&és aAff f@owisc ilKhSpeaks to Minister
http://www.dha.gov.za/index.php/statements-speeches/1296-khoi-san-council-speaks-to-minister-
motsoaledi-on-marriage accessed 4 Nov 2020.

1 Depart ment of Home Affairs AMinister Mot soal edi t
http://www.dha.gov.za/index.php/statements-speeches/1305-minister-motsoaledi-to-engage-
contralesa-on-marriage-policy accessed 4 Nov 2020.
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https://www.iol.co.za/news/south-africa/its-not-working-for-south-africans-marriage-policy-to-be-changed-36042226
https://www.iol.co.za/news/south-africa/its-not-working-for-south-africans-marriage-policy-to-be-changed-36042226
http://www.dha.gov.za/index.php/statements-speeches/1296-khoi-san-council-speaks-to-minister-motsoaledi-on-marriage
http://www.dha.gov.za/index.php/statements-speeches/1296-khoi-san-council-speaks-to-minister-motsoaledi-on-marriage
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views).'? However, for a variety of reasons, this path was not pursued, and we currently

have a pluralist system of laws applying to marriage in South Africa.
Legal pluralism in South Africa and its meaning in family law

South Africa is a multicultural society with 11 official languages.*®* According to the 2011
Census the statistics by first language of the population expressed by percentage was as
follows: Afrikaans 13.5%; English 9.6%; IsiNdebele 2.1%; IsiXhosa 16.0%; IsiZulu 22.7%;
Sepedi 9.1%; Sesotho 7.6%; Setswana 8.0%; sign language 0.5%; SiSwati 2.5%;
Tshivenda 4.5%; and other languages 1.6%.* South Africa is also home to a large number
of religions. Statistics released by Statistics South Africa in 2014 indicates that
approximately 85% of the population described in the 2013 household survey to follow the
Christian religion; 5% ancestral, tribal, animist or other traditional African religions; 2% of
the population described themselves Muslim; 0,2% Jewish; 1% Hindu; and 5,6% of the
population is not affiliated to any religion.®

Rautenbach C fiSome comments on the current (and fut
Africado (20 PER/PEMI®GT 172 9Noat2 12 2; Rautenbach Christa #f
South Africa: judicial accommodation of non-s t at e | dowraal d [e@aDPluralism Nr 60 143

1178 at 172; Bakker P fATowards the recognition of
(2009) THRHR 394 7 406 at 405; Van der Vyver Johan 6 Mutlitdar ed marri ages in Sou
200 in Marriage and divorce in a multicultural context: Multi-tiered marriage and the boundaries of

civil law and religion ( Uni ver sity Cambri dge Press 2012); Bonthu
The Legal Rel evance of Marriage in a Plurlegel Legal
Series 1303 7 1323 at 1307 http://opo.iisj.net/index.php/osis/article/viewFile/707/962; Kruuse

Hel en AYou reap what you sow: regul ati wege,poatr ri ages
apartheid s dnternatiobnalSurdey2obFhrBily Lawat34271 362 at 3 43Chadldakker P
in family | aw: a model for the recognitiVoldénof i ntir
3 PER/PELJ pages 116 7 151 at 139; Amien Wahe e d Reflattions on the recognition of African
customary marriages in South Africa: seeking insig

(2013) Issue 1 Acta Juridica 357 7 384 at 381 (Amien (2013) Acta Juridica);Pr i nsl oo MW APl ur a
or wunification | n f aa®d KXill AIL§Av324 1n3365ab 385 h 336A(Pringloo a 0
(1990) CILSA).

Section 6(1) of the Constitution.

Statistics SA Census 2011 Census in brief Table 2.8: Population by first language and population
group (percentage) available at http://www.statssa.gov.za/census/census 2011/census products
[Census 2011 Census in_brief.pdf accessed on 4 Nov 2020 .

Statistics SA Statistical release P0318: General household survey 2013 18 June 2014 available at
https://www.statssa.gov.za/publications/P0318/P03182013.pdf accessed 4 Nov 2020. The 1996
Census established that roughly 30,0 million people followed one of the Christian religious groups.
See Statistcs SACensus 2001: Primary tables South Bfrica C
Religion page 24 available at http://www.statssa.qov.za/census/census 2001/primary tables/
RSAPrimary.pdf. This number showed an increase to 35,8 million followers in the 2001 Census.
The Christian churches were the primary or conventional Christian churches and included the
reformed churches, Anglican, Methodist, Presbyterian, Lutheran, Roman Catholic and Orthodox
churches and the United Congregational Church of South Africa. In the 1996 Census roughly 4,6
million persons indicated following no religious group, whilst by the 2001 Census the figure grew to
6,8. This represented 11,7% of the population in the 1996 Census and 15,1% in the 2001.



http://opo.iisj.net/index.php/osls/article/viewFile/707/962
https://journals.co.za/content/ju_jur/2013/1
http://www.statssa.gov.za/census/census_2011/census_products%20/Census_2011%20_Census_in_brief.pdf
http://www.statssa.gov.za/census/census_2011/census_products%20/Census_2011%20_Census_in_brief.pdf
https://www.statssa.gov.za/publications/P0318/P03182013.pdf%20accessed%204%20Nov%202020
http://www.statssa.gov.za/census/census_2001/primary_tables/%20RSAPrimary.pdf
http://www.statssa.gov.za/census/census_2001/primary_tables/%20RSAPrimary.pdf
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As a result of our colonial and apartheid history, and in common with other many societies,

South Africa has a pluralist system of marriage and family laws, which means that multiple
legal or normative orders regulate marriages and families within the same state.'® The
pluralist system of marriage and families laws is hierarchical in the sense that the historical
privilege afforded to certain European-derived forms of marriage continues to shape the
legal recognition and, consequently, the rights afforded to partners in different marital and

unmarried relationships.’

Historically dominant is a marriage in terms of the 1961 Marriage Act, which is derived
from the principles of, Christian, Roman-Dutch and English law. It is essentially
monogamous and heterosexual. These marriages can be conducted by state officials as
purely secular marriages, but certain of
marriage officers together with longstanding practices by mainstream Christian and
Jewish institutions mean that some Judaeo-Christian marriages are automatically also

recognised as civil marriages.

Closely aligned with the Marriage Act is the Civil Union Act 17 of 2006, which largely
mirrors the requirements and consequences of civil marriage, but which is open to both
same-sex and heterosexual monogamous couples. Religious organisations may apply to
conclude civil unions in terms of this Act and some religious marriages may therefore also
coincide with civil unions.'® People who conclude civil unions in terms of this legislation
may choose to have their unions registered either as marriages or civil partnerships,
essentially a matter of terminology, because the designation does not have any effect on

the rights of the partners.'® The legal rights and responsibilities flowing from civil unions

Approximately 33% of the population reported in 2001 following one of the independent churches
which include the Zionist churches, iBandla lamaNazaretha and Ethiopian type churches.

Von Benda-Be c k mann Franz AWhobds afrai d o Jourdaleoflzedgal
Pluralism and Unofficial Law 37 7 83 at 37; see Rautenbach Christa and Bekker and Jan Christoffel
(eds) Introduction to legal pluralism in South Africa (LexisNexis 2018). For customary law see
Rautenbach Christa and Du Plessis Wi Il emien

the intricacies of a mixed legal system: Judicial (in)novatio or confusio? 0 ( 2VMEQilL) 749-780
at 755 1 8; Bennett TW Customary law in South Africa (Juta 2004) chapters 6 1T 11; Himonga
Chuma & Moore Elena Reform of customary marriage, divorce and succession in South Africa:
Living customary law and social realities (Juta 2015) (Himonga & Moore Reform of customary
marriage, divorce and succession in SA).

Bonthuys (2016) Ofiati Socio-Legal Series 13081 9.
Civil Union Act s 5.
Civil Union Act s 12(3).

the A
plural.|
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are the same as those which arise from marriage in terms of the Marriage Act, except

insofar as they may also apply to partners of the same sex.

Marriages interms oftheMarri age Act and the Civil Uni on
ma r r i. Gugt@mary marriages are the potentially polygynous?° marriages of indigenous
African people. They have received limited legal recognition since colonial times, but never

hadthesame st atus as marriages under the Marr.i

than marriages. Since November 2000 customary marriages have been fully valid and
their consequences determined by the Recognition of Customary Marriages Act 120 of
1998. They are now governed by a mixture of statute, common law and norms of

customary law.?! Customary marriages can be monogamous or polygynous.

Because the Marriage Act historically offered certain advantages not available under
customary marriage and because many African people are Christian, many African people
have in the past and continue at present to enter into simultaneous customary marriages
and marriages under the Marriage Act. Alternatively, civil marriages of African people often

entail customary elements, like the payment of bridewealth.?2

Muslim, Hindu and other religious marriages could also potentially be conducted in terms
of the Marriage Act, because the Act provides for t
the purpose of solemnizing marriages according to Christian, Jewish or Mohammedan
rites or the rites of any Indian religion6*® However, unless these marriages also comply
with the other requirements of the Marriage Act, including the marriage formula, presence
of both parties and so forth, they would not be valid in terms of the Marriage Act. For this
reason, members of religions other than mainstream Christian and Jewish institutions

often enter into both civil and religious marriages. When they are not also married

Polygyny refers to the type of marriage where a husband marries more than one wife. Polygamy
refers to the situation where either a man or a woman may have more than one spouse, and
polyandry refers to the situation where only a wife can marry more than one husband.

For an overview of the plural South African marriage laws see Rautenbach and Bekker eds
Introduction to legal pluralism in South Africa. For customary law see Rautenbach Christa and Du

Pl essis Wi llemien AAfrican customary marriages

system: Judicial (in)novatio or confusio? 6 ( 2MEGilRLY 57 7497 780 at 7557 8; Bennett TW
Customary law in South Africa chapters 6 1 11; Himonga & Moore Reform of customary marriage,
divorce and succession in SA: Living customary law and social realities (Himonga & Moore Reform
of customary marriage, divorce and succession in SA).

Rautenbach and Du Plessis (2012) McGill LJ at 758 1 776.
Section 3(1).
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according to the Marriage or Civil Union Acts, the religious marriages have no legal

validity.

The 2003 SALRC Report on Islamic Marriages recommended the adoption of legislation
to give legal effect to Muslim marriages. Although the Muslim Marriages Bill was published
for comment by the Justice Ministry in January 2011,%* no statute has yet been enacted.

A

In August 2018inWomend6s Legal Centre Trust v Presi

Esau v Esau the Western Cape High Court ordered government to enact legislation®
which resulted in government lodging an appeal at the Supreme Court of Appeal (SCA).2
On 18 December 2020 the SCA gave judgment in President of the RSA and Another v
Womenos L e g alfust &hd rOthere Minister of Justice and Constitutional
Development v Faro and Others; and Minister of Justice and Constitutional Development
v Esau and Others.?” The SCA held that the Marriage Act and the Divorce Act fail to
recognise Muslim marriages solemnised in terms of Sharia law and not registered as civil
marriages, and that these statutes also fail to regulate the consequences of Muslim
marriages.?® The SCA further held that section 6 of the Divorce Act is inconsistent with
sections 9, 10, 28(2) and 34 of the Constitution to the extent that the Divorce Act fails to
provide mechanisms when a Muslim marriage is dissolved to preserve the welfare of minor
or dependent children of Muslim marriages in the same or similar manner which the

Divorce Act provides mechanisms preserving the welfare of minor or dependent children

See https://www.gov.za/sites/default/files/gcis_document/201409/33946gen37.pdf.
2018 (6) SA 598 (WCC). The judgment was delivered on 31 August 2018.

Et heridge Jenna ASouth Africa: Musl im Marriages

May 2019 World News https://theworldnews.net/za-news/south-africa-muslim-marriages-case-

heads-to-supreme-court-of-appeal accessed 8 Dec 2020; Nk 0 s i Bongani AiBattl e

dent

Ca

for

Musl|l im marriages heads to Supr Ombttpsewwid.co.pafthe-Appeal 0

star/news/battle-for-recognition-of-muslim-marriages-heads-to-supreme-court-of-appeal-

50682679 accessed 8 Dec 2020; Masiteng Makgala fCase regarding recognition of Muslim
marriages to resume $ABC ISe@AHRitps:AvBvw.gabcgewcOn@/sabcnews/
case-regarding-recognition-of-muslim-marriages-to-resume-in-sca/ accessed 8 Dec 2020; WLC
AThe recognition of Musl i m mahttpsi/ivedcg.eoza/therrec&uoition- h
of-muslim-marriages-in-south-africa/ accessed 30 Nov 2020.

Afric

President of the RSA and Another v Womendés Legal C¢

and Constitutional Development v Faro and Others; and Minister of Justice and Constitutional
Development v Esau and Others (Case no 612/19) [2020] ZASCA 177 (18 December 2020)
(President of the RSA v WLC) http://www.saflii.org/za/cases/ZASCA/2020/177.html accessed 21
Dec 2020. See alsoNo mb e n e P h krécegnition of Muslim marriages a violation of women
and children's rights: Supr eme C o u rTimeslive f
https://www.timeslive.co.za/news/south-africa/2020-12-20-non-recognition-of-muslim-marriages-
a-violation-of-women-and-childrens-rights-supreme-court-of-appeal/ accessed 21 Dec 2020.

Par 1.1.
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https://www.gov.za/sites/default/files/gcis_document/201409/
https://theworldnews.net/za-news/south-africa-muslim-marriages-case-heads-to-supreme-court-of-appeal%20accessed%208%20Dec%202020
https://theworldnews.net/za-news/south-africa-muslim-marriages-case-heads-to-supreme-court-of-appeal%20accessed%208%20Dec%202020
https://www.iol.co.za/the-star/news/battle-for-recognition-of-muslim-marriages-heads-to-supreme-court-of-appeal-50682679%20accessed%208%20Dec%202020
https://www.iol.co.za/the-star/news/battle-for-recognition-of-muslim-marriages-heads-to-supreme-court-of-appeal-50682679%20accessed%208%20Dec%202020
https://www.iol.co.za/the-star/news/battle-for-recognition-of-muslim-marriages-heads-to-supreme-court-of-appeal-50682679%20accessed%208%20Dec%202020
https://www.sabcnews.com/sabcnews/%20case-regarding-recognition-of-muslim-marriages-to-resume-in-sca/
https://www.sabcnews.com/sabcnews/%20case-regarding-recognition-of-muslim-marriages-to-resume-in-sca/
https://wlce.co.za/the-recognition-of-muslim-marriages-in-south-africa/
https://wlce.co.za/the-recognition-of-muslim-marriages-in-south-africa/
https://www.timeslive.co.za/news/south-africa/2020-12-20-non-recognition-of-muslim-marriages-a-violation-of-women-and-childrens-rights-supreme-court-of-appeal/
https://www.timeslive.co.za/news/south-africa/2020-12-20-non-recognition-of-muslim-marriages-a-violation-of-women-and-childrens-rights-supreme-court-of-appeal/
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of other marriages when they are dissolved.?® The SCA further held that section 7(3) of

the Divorce Act is inconsistent with sections 9, 10, and 34 of the Constitution to the extent
that the Divorce Act fails to provide for a redistribution of assets, on the dissolution of a
Muslim marriage, when such redistribution would be just.*® The SCA also held that section
9(1) of the Divorce Act is inconsistent with ss 9, 10 and 34 of the Constitution to the extent
that it fails to provide for the forfeiture of the patrimonial benefits of a Muslim marriage at
the time of its dissolution in the same or similar terms as the Divorce Act provides for
forfeiture in respect of other marriages.3 The SCA further declared the common law
definition of marriage inconsistent with the Constitution and invalid to the extent that the
definition excludes Muslim marriages.®? The SCA ordered the President and Cabinet, with
Parliament, to remedy the identified defects by the adoption of amending existing
legislation, or the passing of new legislation within 24 months, in order to ensure the

recognition of Muslim marriages as valid marriages for all purposes and also to regulate

the consequences arising from the recognition of Muslim marriages.>*Th e Women o s

Centre also argued in this case that section 7(2) of the Constitution, which provides that
the state must respect, protect, promote and fulfil the rights in the Bill of Rights, creates
an enforceable obligation upon the government to adopt legislation to recognise and
regulate the consequences of Muslim marriages.®* The SCA did not agree with this
assertion, holding that o6éfor a court to

7(2) alone, in order to realise fundamental rights would be contrary to the doctrine of
separation of powers, in light of the express provisions of ss 43, 44, and 85 of the
Con st i % These gomsiitutional provisions provide the power to the President and
Cabinet to initiatelegi sl ati on and to Parliament to

Centre further requested the SCA to include in its judgment those Muslim marriages which
have since 1994 been dissolved in terms of Sharia law.*® The SCA was not prepared to
accede to this request. The SCA held that as profound consequences are involved in a

backdated ruling this was a matter better left to the legislature to consider and to decide

Par 1.2.
Par 1.3.
Par 1.4.
Par 1.6.
Par 1.7.
Par 25.
Par 43.
Par 48.

order

adopt

Lege
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how the legislation it may pass might apply from a retrospective date>* The SCAG s

declarations of constitutional invalidity in the case of Pr esi dent of t he
Legal Centre will be considered by the Constitutional Court in the foreseeable future to
decide whether it confirms these rulings.

Apart from the December 2020 judgment by the SCA, and as a result of numerous cases
brought by women who are spouses in unrecognised Muslim marriages, the courts have
extended many marriage-like rights and processes to spouses in Muslim marriages.®®
There has been less litigation on behalf of adherents of the Hindu®* and other faiths, and
the recognition of these marriages seems to be less of a problem than in the case of
Muslim marriages. Spouses in unrecognised religious marriages, except for some
consequences of Muslim marriages, are generally in the same position as unregistered

life partners.

Partners in life partnerships have very few legal rights, except for the occasional cases
granting rights to share in partnership assets on the basis that the partners had concluded
tacit partnership agreements.*° In 2012, the Supreme Court of Appeal in the Paix&do case
recognised a right to mutual support for opposite-sex life partners who had undertaken
such duties in the context of a claim against a third party for the loss of support.** The
Constitutional Court judgment in Volks v Robinson has, however, precluded the wholesale
extension of marriage-like rights to opposite-sex unmarried cohabitants on the basis that
differentiating between rights of married and unmarried couples is fair because the
Constitution and international law recognises the importance of marriage as a fundamental
social institution.*? Justice Ngcobo held that heterosexual partners have a choice to marry

and thereby gain their entittlement to legal protection associated with marriage.** However,

Par 48.

For instance, Amod v Multilateral Motor Vehicle Accidents Fund 1999 4 SA 1319 (SCA);
Daniels v Campbell 2004 5 SA 331 (CC); Hassam v Jacobs 2009 5 SA 572 (CC); Hoosein v
Dangor [2010] 2 All SA 55 (WCC) see the case discussed in Rautenbach C and Bekker JC
(ed) Introduction to Legal Pluralism in South Africa 4th edition Lexis Nexis 2014 64 1 74.

For instance, Govender v Ragavayah 2009 3 SA 178 (D); Singh v Ramparsad 2007 3 SA 445 (D).

40 See generally Bonthuys Elsje fAiExploring universal p
awarding partnership property in RERMPELE Mo r ar y 1
http://dx.doi.org/10.17159/1727-3781/2016/v19n0al1192 accessed 22 Oct 2020; Barratt Amanda
AWhatever | acquire wild!@l be mine and minetiona one: Ma

41

42

43
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Paix&o v Road Accident Fund 2012 6 SA 377 (SCA).

Volks v Robinson 2005 5 BCLR 446 (CC) paras 501 57,8071 87.
Par [90].
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in September 2020 the Court in Bwanya v Master of the High Court, Cape Town and

Others ruled in a case that involved heterosexual lifep a r t n e thaere it nb @edsondvhy,

in section 1(1) of the ISA [Intestate Succession Actfwh er ever t he wor d

S

ispo:

the words dor partner -sexdife partnershipmmavhiehnhe padngerp osi t e

has undertaken reciprocal duties of support o should not be

substantive relief to the Applicant and to those in similar circumstancesé*

However, it must be noted that, as a result of litigation in respect of same-sex unmarried
partners which preceded the adoption of the Civil Union Act, the courts have extended
stronger rights to same-sex unmarried partners than is available for heterosexual
unmarried partners. These rights continue to exist for same-sex life partners, despite the

fact that they can now marry under the Civil Union Act.*

The complexity and interconnected nature of the South African marriage law landscape is

represented by the following diagram:*®

(20357/18) [2020] ZAWCHC 111 (28 September 2020) par [225] see http://www.saflii.org/za/cases/
ZAWCHC/2020/111 accessed 21 October 2020.

Gory v Kolver 2007 4 SA 97 (CC); Laubscher v Duplan 2017 2 SA 264 (CC).

Based on the scheme provided by Bradley S Smith in JA Robinson et al Introduction to South
African Family Law 6 ed (Printing Things Potchefstroom 2016) 40, also in Smith BS The
development of South African matrimonial law with specific reference to the need for and
application of a domestic partnership rubric submitted in partial fulfilment of the requirements for
the degree Doctor Legum at the Faculty of Law Department of Private Law University of the Free
State Bloemfontein (2009) 141 see https://scholar.ufs.ac.za/handle/11660/1645 and adapted by
Christa Rautenbach.

read |
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http://www.saflii.org/za/cases/%20ZAWCHC/2020/111
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MARRIAGES & OTHER TYPES OF
RELATIONSHIPS IN SOUTH AFRICA

I MARRIAGES I I LIFE PARTNERS I I CIVIL PARTNERSHIPS I
|
|
N S :
|
CIVIL MARRIAGES RELIGIOUS MARRIAGES |, SAME-SEX AND
MARRIAGES UNDER CIVIL CUST‘;:‘:::SV (non-statelaw)  |! OPPOSITE-SEX
{cammon law UNION ACT L Monogamy & polygyny |i PARTNERSHIPS
marriage) '
'
| 1
v v v i
= ) " » ! Piecemeal
te- ame-sex an
pposite-sex : Monogamous and ! recognition provided
couples only opposite-sex polygynous | ===~ by courts and
Monogamy couples customary marriages ot
only Monogamy only < '
v ¥ { v
5 Givil Union Act 17 Recognition of Customary Civil Union Act
Marriage Act 3
S of 2006 Marriages Act 120 of 1998 17 of 2006
(marriage) (civil partnership)

Legal consequences in terms
---------------------------------------------- of Marriage Act 25 of 1961  |------

The final, and crucial layer of legal complexity is added by the provisions of the
Constitution, with which any future legislation must accord. While section 15(3) allows the
state to enact legislation which recognises marriages associated with specific religions or
cultures, and while section 31 protects the rights of individuals to practice their cultures
and religions and to use their languages, Rautenbach, Jansen van Rensburg and Pienaar
argue that:4’

€ section 15(3)(a) only warrants recognition

by means of legislation and does not create a right to have those legal systems
recognised

Moreover, both the exercise of religious, cultural and linguistic rights and the recognition
of religious or cultural marriages are subject to other constitutional rights, including the
values of human dignity, non-racism and non-sexism* and right to equality, which means
that the | egislation may not discriminat

pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability,

Rautenbach Chri st a, Fanie Jansen van Rensburg

constitutonal adj udi dPBER/RERIMLSG 20(all6 0 1)
Constitution s 1.

e

of

agali

&
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religion, conscience, belief, culture, language and bir t *hHowever, not only the protection

of human rights is involved, there is also a need for practical purposes to unify the variety

of legislative provisions which regulate relationships.

l. Way forward with investigation: single marriage statute or omnibus

legislation?

140 I n the DHA request for the investigation it
harmonised system of marriage in South Africa, there are now parallel structures that
st and s i dé&hisksijuatienicreaes inequality between married couples and life
partners and questions of practicality and legal certainty arise when different rules apply
to relationships.

1.41 The main aim of this investigation is therefore to explore the questions whether and how
provision should be made in South Africa for the adoption of a single marriage statute.
One often sees accounts of legislation which sought to harmonise or unify different
statutes. Unification of law could entail the complete replacement of different legal systems
with one uniform legal system.° Integration on the other hand means a limited integration
of rules taken from different legal systems into one statute and can be effected
circumspectly and slowly. Harmonisation aims to remedy and eliminate conflicts between
different legal systems although they are allowed their distinct recognition and

continuation.>!

1.42 Asingle marriage statute can take two different forms i either a unified set of requirements
(and possibly consequences) applying to all marriages, which we refer to as a single or
unified marriage act, or alternatively a single act which contains different chapters which
reflect the current diverse set of legal requirements for and consequences of civil
marriages, civil unions, customary marriages, Muslim and possibly other religious

marriages. The latter could be thought of as an omnibus or umbrella marriage statute.

49 Constitution s 9(3).
50 Prinsloo (1990) XXIll CILSA 3247 336 at 325;seealsoRaut enbach C ASouth Africarl
customary law of intestate succession: a questionofharmoni sati on, i ntegration or

Electronic Journal of Comparative Law 171 15 at 6.
51 Prinsloo (1990) CILSA at 325.



1.43

1.44

1.44.1

1.44.2

1.44.3

1.45

1.46

52

20
Issue Paper 35 explained that the academic consensus seems to be in favour of the

creation of a single basic statute to govern different cultural, religious and secular

marriages rather than retaining the current piecemeal situation.>?

The question to be answered is which option or model should the envisaged legislation
follow? Should the legislation regulate marriages according to different cultures and
religions and partnerships in different parts of the legislation or in an integrated way?

There are three options which the envisaged legislation could follow, namely i

a single marriage act which has a unified or unitary set of requirements for all

marriages and partnerships;

a single marriage statute with chapters which provide the current legal requirements
for civil marriages, civil unions, customary marriages, and other marriages and

partnerships; and

preservation of the current position with separate statutes to regulate every form of
marriage presently recognised, including civil and religious marriages, customary
marriages, civil unions, and the adoption of additional statutes to regulate Muslim and

Hindu marriages.

We value the energy and effort respondents invested in favouring us with their comment
on Issue Paper 35. Annexure E to this Discussion Paper contains the summary of views
of respondents to the questions posed in our Issue Paper 35 Issue Paper. We will
therefore not repeat in detail all the comment we received from respondents in what

follows in this Discussion Paper.

There was no clear majority support or preference by respondents for the approach to be
followed in this investigation with equal support for a single and an omnibus statute. This
discussion paper suggests a unitary approach. The Constitution does not prevent the
adoption of unitary or unified requirements for the recognition of protected relationships in
South Africa. We therefore propose unified requirements for protected relationships and

their registration in option one in the Protected Relationships Bill (in Annexure B1) and in

Rautenbach (2004) PER/PELJ Vol 7 96 7 129 at 122; Rautenbach (2010) Journal of Legal
Pluralism Nr 60 1437 178 at 172; Bakker (2009) THRHR 394 i 406 at 405; Bonthuys (2016) Ofiati
Socio-legal Series at 1307; Kruuse International (2013) Survey of Family Law at 343; and Bakker
(2013) PER/PELJ at 139. See, however, Van der Vyverii Mutl it e r ed marri ages
200 in Marriage and divorce in a multicultural context: Multi-tiered marriage and the boundaries of
civil law and religion and Amien (2013) Acta Juridicaat3 8 4 wh o ttherenis mo lore-size-fits-
all soluton f or the recognition of different types

Sou

r el
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option two in the Recognition and Registration of Marriages and Life Partnerships Bill (in

Annexure B2) for marriages and life partnerships. We invite comment on the practicalities,

viability and implementability of these proposals.

We state upfront that it is the view of the committee that the legal consequences of all
protected relationships ought to be determined in the other SALRC investigations and
existing legislation, for example the investigations into the review of the law of
maintenance and matrimonial property and the legislation which deal with consequences

of recognising relationships such as the Divorce Act, and the Maintenance Act.

We are of the view that the investigation into matrimonial property ought to consider and
resolve relationship property issues and that it not be confined to matrimonial property. By
adopting such an approach, we would join jurisdictions which address relationship
property issues holistically and no longer matrimonial property only, meaning the
envisaged reform addressing all property issues arising from all relationships and not
marital property issues only. The therefore provide a minimalist provision on the legal

consequences of protected relationships in par 2.159 below.
Issues not covered in this paper

In Issue Paper 35 we raised issues and requested comment on matter which we do not

take forward in this discussion paper for the following reasons:

1.49.1 Notice of intention to marry: the majority of respondents opposed the re-
introduction of a marriage notice and marriage license requirement, arguing
that they are unnecessary (see Annexure E). Therefore, these issues are

not included in this discussion paper or Bill;

1.49.2 Matrimonial and patrimonial consequences of marriage: r esponde
comment on this topic will be considered as part of the investigation (Project
100E) into matrimonial property and relationship property;

1.49.3 Spousal support and maintenance: these issues will also be dealt with in the

investigation (Project 100) into relationship property and maintenance;

1.49.4 Alternative dispute resolution: dispute resolution mechanisms and options will
be addressed in Project 100D and options will be fully explored and addressed

in that investigation.

nt so
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Consideration of draft discussion paper by advisory committee and

Commission

The advisory committee met on 1 February 2020 to consider a draft discussion paper
containing the collated comment received on Issue Paper 35. The advisory committee
decided on the further development of the draft discussion paper. Further advisory
committee meetings were held on 5 September 2020 and 11 November 2020 to
consider further drafts of the discussion paper.

The Commission considered the draft discussion paper at its meeting on 9 December
2020 where it approved the discussion paper for publication subject to amendments
being effected.

Further amendments were effected to the discussion paper which were finalised
during December 2020.

22
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Chapter 2

Title of the Bill

Which relationships need to be recognised and protected by the envisaged legislation?
Respondents pointed out to the SALRC already in the early 2000s, and also in response
to our Issue Paper 35, that families should be afforded legal protection based on their
social and economic functions rather than reserving protection only for those who fit into
the monogamous, nuclear, heterosexual family form. A comment was that it is not
marriage exclusively that should be protected. Internationally the same comments are

made. We heed these comments.

The proposed legislation deals with recognition and protection of protected relationships.

We considered different options for the title of the proposed legislation. The titl e &ési |
marriage statuted was <considered and found t
marriages. Weal so considered the phrase 6intimate re
the view that not all relationships which persons enter into are necessarily intimate in

nature such as where two parties share lodgings to safe their expenses or where related

parties share a common dwelling for various purposes including their mutual support or

care. We are of the view that ntsthe ppbr ase thgr onoesd t
phrase for including all relationships formed in terms of the envisaged legislation. We

therefore propose, as a first option, that the name of the Bill should be the d°rotected

Relationships Billd As a second option we propose a Bill with the title d&Recognition and
Registration of Mar r i awhihsprogidesl forthe fe@gniBom artdn er s hi
registration marriages and life partnerships. We invite respondents to comment in

particular on the name of the Bill and the two options we propose.
Long title of the Bill

What is an appropriate long title for the Bill? The long title explains what the Bill seeks to
achieve. The Bill seeks to rationalise the marriage laws pertaining to various types of
relationships; to provide for the recognition, in terms of option one, of protected
relationships, or, in terms of option two, of marriages and life partnerships, entered into by
parties regardless of the religious, cultural or any other beliefs of the parties, or the manner
in which the relationship was entered into; to provide for the requirements for entering into
a protected relationship or a marriage or life partnership; to provide for registration of

protected relationships or marriages and life partnerships; to provide for the legal
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consequences of entering into protected relationships or marriages and life partnerships;

and to provide for matters incidental thereto. The question arises whether we succeeded
in identifying what exactly the purpose of the Bill is. Is the purpose of the Bill simply to
provide for the recognition of all protected relationships or, as the second option, the
recognition of all marriages as well as life partnerships which have legal consequences

and to provide for a uniform system of registration for these relationships?
Preamble

We propose a preamble should be included in the proposed legislation. We consider the
proposed legislation should refer to sections 9, 7, 10, 15(1), and 15(3) of the Constitution
similar to the preamble to the Civil Union Act. We propose that the preamble should note
the fragmented way in which relationships and marriages where recognised under the
RCMA, the Marriage Act and the Civil Union Act and that legislative benefits should be
extended to all relationships worthy of protection, to ensure a fair outcome to the parties
whenever disputes arise. We further note the state in December 2020 being ordered by
the Supreme Court of Appeal to adopt amending or new legislation to recognise marriages
concluded under the tenets of Muslim law and to regulate the consequences arising from
such recognition;®® that we have international obligations to take appropriate and
reasonable measures to eradicate discrimination against women in relationships; and also
to prevent child marriages. Here too, we need to ask is it clear from the long title and
preamble what exactly the purpose of the Bill is. We cite many constitutional provisions in
the preamble, but is it clear how the Bill promotes or fulfils these rights? We would

appreciate views of respondents.
We propose the following preamble in the Bill:

Preamble

WHEREAS section 9(1) of the Constitution of the Republic of South Africa, 1996,
provides that everyone is equal before the law and has the right to equal protection
and benefit of the law;

See President of the RSA v WLC:

[50] The importance of recognising Muslim marriages in our constitutional democracy cannot be
gainsaid. In South Africa, Muslim women and children are a vulnerable group in a pluralistic society
such as ours. The non-recognition of Muslim marriages is a travesty and a violation of the
constitutional rights of women and children in particular, including, their right to dignity, to be free
from unfair discrimination, their right to equality and to access to court. Appropriate recognition and
regulation of Muslim marriages will afford protection and bring an end to the systematic and
pervasive unfair discrimination, stigmatisation and marginalisation experienced by parties to

Musl im marriages including, the most vulnerabl e,
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AND WHEREAS section 9(2) of the Constitution prescribes legislative measures to
achieve equality for previously disadvantaged persons or categories of persons;

AND WHEREAS section 9(3) of the Constitution provides that the state may not
unfairly discriminate directly or indirectly against anyone on one or more grounds,
including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture, language and
birth;

AND WHEREAS section 10 of the Constitution provides that everyone has inherent
dignity and the right to have their dignity respected and protected;

AND WHEREAS section 15(1) of the Constitution provides that everyone has the right
to freedom of conscience, religion, thought, belief and opinion;

AND WHEREAS section 15(3)(a) of the Constitution provides the opportunity for
legislative recognition of marriages concluded under any tradition, or a system of
religious, personal or family law consistent with section 15 and other provisions of the
Constitution;

AND WHEREAS the rights in the Bill of Rights may be limited only in terms of law of
general application to the extent that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity, equality and freedom;

AND WHEREAS section 7(2) of the Constitution places a responsibility on the state
to respect, protect, promote and fulfil the rights in the Bill of Rights;

AND NOTING that existing family law has developed in a fragmented manner by way
of the Marriage Act, 1961 (Act No. 25 of 1961), the Recognition of Customary
Marriages Act, 1998 (Act No. 120 of 1998) and the Civil Union Act, 2006 (Act No. 17
of 2006), and that legislative benefits should be extended to all relationships worthy of
protection, to ensure a fair outcome to the parties to a protected relationship whenever
disputes arise;

AND NOTING that the Supreme Court of Appeal ordered the state to amend existing
legislation or to enact legislation within 24 months to ensure the recognition of Muslim
marriages as valid marriages for all purposes in South Africa and to regulate the
consequences arising from such recognition;

AND NOTING that South Africa has international obligations to take appropriate and
reasonable measures to eradicate discrimination against women in relationships;

AND NOTING that South Africa has international obligations to take appropriate and
reasonable measures to prevent child marriages;

Objects of proposed legislation

25

We further consider there should be an objects clause in the proposed legislation. The

objects of the legislation are to rationalise the marriage laws pertaining to various types of

relationships; to prescribe the validity requirements, in terms of option one, for protected

relationships, or, in terms of option two, for marriages and life partnerships; to provide for

the registration of protected relationships or marriages and life partnerships; and to
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provide formal recognition of protected relationships or marriages and life partnerships to

facilitate and enable enforcement of their.
We propose as option one in the Protected Relationships Bill, the following clause:

2. The objects of this Act are to

(2) rationalise the marriage laws pertaining to all various types of relationships;
2) prescribe the validity requirements of such relationships;

3) provide for the registration of protected relationships; and

(4) provide formal recognition of protected relationships to facilitate and enable
enforcement of their rights.
We propose as option two in the Recognition and Registration of Marriages and Life

Partnerships Bill the following objects clause:

The objects of this Act are to’

D rationalise the marriage laws pertaining to all various types of relationships;
(2) prescribe the validity requirements of such relationships;

3) provide for the registration of marriages and life partnerships; and

4) provide formal recognition of marriages and life partnerships to facilitate and
enable enforcement of their rights.

Application of the proposed legislation

We further consider the Bill should clarify the application of the proposed legislation.
Whenever legislation or the common law attaches consequences, in terms of option one,
to protected relationships, or, in terms of option two, to marriages or life partnerships, the
relationships as defined in this Act are deemed to be referred to regardless of whether
they have been registered in terms of the proposed legislation or the Marriage Act of 1961,
the Civil Union Act of 2006 or the Recognition of Customary Marriages Act of 1998. We
further propose that the parties involved in a protected relationship cannot exclude the
application of the legislation to their relationship. The question, however, also arises
whether we are necessarily correct in assuming that women or the weaker party in these
relationships would necessarily want the relationship to have legal consequences, ie
trigger a duty of support. The question is therefore, whether our thinking in this regard is
problematic? We can imagine a situation, for example, where the man is financially better

off but much older than the woman. As his finances get drained her position improves.
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May she then not with some justification be upset if the law visits her with a life-long duty

of support? We further imagine that in the gay and lesbian community the imposition of a
fcommon law marriaged may al so be resisted. We woul d th
of respondents on why able and willing partners should not be allowed to opt out, ie the
law will visit the relationship with legal consequences unless the parties explicitly record

(even register) that they want to opt out.

2.7.1 We propose the following clause for the application of the proposed legislation in terms of

option one to protected relationships:

3. Application of the Act

(2) Whenever legislation or the common law attaches consequences to protected
relationships, the relationships as defined in this Act are deemed to be referred to
regardless of whether they have been registered in terms of this Act or the
Marriage Act, 1961, the Civil Union Act, 2006 or the Recognition of Customary
Marriages Act, 1998.

2) The parties to a protected relationship cannot exclude the application of this Act to
their relationship.
2.7.2 We propose the following application clause as option two for the application of the
proposed legislation to marriages and life partnerships:

3. Application of the Act

(2) Whenever legislation or the common law attaches consequences to marriages or
life partnerships, the relationships as defined in this Act are deemed to be referred
to regardless of whether they have been registered in terms of this Act or the
Marriage Act, 1961, the Civil Union Act, 2006 or the Recognition of Customary
Marriages Act, 1998.

(2) The parties to a marriage or life partnership cannot exclude the application of this
Act to their relationship.

2.8 We propose as option one in Schedule 1 to the Protected Relationships Bill amendments
to 20 statutes which insert the phraseWe&Protec
propose as option two in Schedule 1 to the Recognition and Registration of Marriages and
Life Partnerships Bill t h e i nserti on Recdgnitionhand Redistratieneof O
Marriages and Li fieto tieser20 statutes Mhege statukes inaiude the
Insolvency Act of 1936; the Pension Funds Act of 1956; the Military Pensions Act of 1976;
the Births and Deaths Registration Act of 1992; the Maintenance of Surviving Spouses
Act of 1990; the Long-term Insurance Act of 1998; the Maintenance Act of 1998; the
Immigration Act of 2002; the Children& Act of 2005 etc, which will further regulate and

clarify the application of the proposed legislation in effecting amendments to other statutes
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defining terms such as dependant, marriage, spouse, and survivor. The Divorce Act of

1979 and Matrimonial Property Act of 1984 do not presently d e f i n e tmlardaged
We propose this needs to be addressed in this legislation. We further propose that the
Marriage Act, the Transkei Marriage Act, the Bophuthatswana Marriage Act, the Ciskei
Marriage Act, and the Civil Union Act be repealed in whole. We also propose the repeal
of sections 3(3) to 3(5) which deal with third party consent for marriages by minors and
the repeal of section 4 of the RCMA which deals with the registration of customary

marriages.

Protected relationships: requirements or essentials for

relationships in South Africa

Definitions for a protected relationship or marriage and life partnerships

As indicated, we consider that the Bill should provide for protected relationships. Forms of
relationships which have been protected in South Africa in the past are marriages in terms
of the Marriage Act, the RCMA and the Civil Union Act. A civil marriage is defined in South
Afrficaas 6t he | e gal | gluntaneuniongiaimareatid awoman to the exclusion

of all otfter personso.

The distinguishing feature of civil marriages and civil unions in South Africa is that civil
marriages involve exclusively a man and a woman whereas civil unions involve either
heterosexual or same sex partners.® The distinguishing feature of customary marriages,
and some religious marriages is that the husband to these marriages is allowed to

conclude marriages with more than one wife.*®

Issue Paper 35 asked how the proposed legislation should define marriage. One response
was that marriage is a legally recognised voluntary union that encompasses all forms of
customs, religions and beliefs between persons.®’ Another was that by definition, a
marriage should be defined as a union that is negotiated, celebrated and concluded in

terms of indigenous African customary law.*® Yet another comment was that there ought

Heaton Jacqueline & Hanneretha Kruger South African Family Law 4 ed (LexisNexis 2015) 13
(Heaton & Kruger South African Family Law).

Heaton & Kruger South African Family Law 13 and 203.
Heaton & Kruger South African Family Law 13.
Commission for Gender Equality.

The National House of Traditional Leaders (NHTL).

er
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to be one definition for marriages and civil unions.%°® It was also proposed that the statute

should not define marriage but rather define an intimate relationship that is protect-worthy
by the law and should not differentiate between married and unmarried partners.®® Another
comment was that the distinction between same sex and heterosexual marriages is

discriminatory.®!
Conclusion

We consider that we should follow the example of the large humber of countries which
have allowed heterosexual and same-sex couples to enter into relationships which use a
gender-neutral approach of allowing two adult persons to marry. We favour the definition
introduced in New Zealand which provides that marriage means the union of two people,
regardless of their sex, sexual orientation, or gender identity. We further consider that a
distinction should be made in the proposed legislation between monogamous and
polygynous relationships. We propose as option one in the Protection Relationships Bill

that the definition for a monogamous protected relationships should be that a

6monogamous protected relationshipd means

their sex, sexual orientation, or gender identity, to the exclusion of all others, unless
dissolved by divorce or death of one or both parties. We propose as option two in the
Recognition and Registration of Marriages and Life Partnerships Bill that a ménogamous
marriage or life partnershipd means t he rel ationship of

sexual orientation, or gender identity, to the exclusion of all others, unless dissolved by

divorce or death of one or both parties.

One response was that the envisaged legislation would have to recognise the marriages
of women married in polygynous marriages, that to exclude them from the recognition and
protection in respect of their rights to housing, land and property would be a violation of
their constitutional rights as the Constitutional Court has found time and again.®? Another
response was that the statute must stipulate that consent be mandatory for all spouses
(as well in the case of the first wife) that intend to enter into a polygynous marriage.®® We
agree with this comment. We consider we ought to provide for polygynous relationships

in the sense of allowing a male party during the subsistence of the relationship, to be in a

Free State Society of Advocates.

Prof Pieter Bakker.

Legal Resources Centre.

Womends Cul tur al Group.

The Commission on Gender Equality.

t

w o

he
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relationship with a female party or parties. Hence, we are proposing that polygynous

relationships ought to be recognised by the envisaged legislation in South Africa for the

time being. We propose the following definition, as option one in the Protected
Relationships Bill that a 6 pol ygynous or potentially polygyn
means a relationship in which a male party may, during the subsistence of the relationship,

be in a relationship with a female person or female persons. As option two we propose in

the Recognition and Registration of Marriages and Life Partnerships Billthataé p ol ygy nhous
or potentially polygynous marriage or life partnership means a r el ationship |
party may, during the subsistence of the relationship, be in a relationship with a female

person or female persons.

2.14 The Marriage Act, Extension Act 50 of 1997 extended the application of the Marriage Act
to the whole of South Africa. The RCMA repealed certain sections of the KwaZulu Act on
the Code of Zulu Law 16 of 1985% and the Natal Code of Zulu Law Proclamation R151 of
1987.% Prior to the adoption of the Marriage Act, Extension Act marriages were conducted
in the Transkei, Bophuthatswana, Ciskei and in Natal in terms of these marriages statutes.
Therefore, we ought to provide also for the marriages concluded or entered into in terms
of these marriage statutes to qualify as protected relationships. We consider an
appropriate term for these marriage st at u toédsorder sharriage legislation6 . We
therefore propose thedef i ni ti on of 6ol d or cheam thenBdackr i age |
Administration Act 38 of 1927, the Transkei Marriage Act 21 of 1979, the Bophuthatswana
Marriage Act 16 of 1980, the KwaZulu Act on the Code of Zulu Law 16 of 1985, the Natal
Code of Zulu Law Proclamation R151 of 1987 and the Ciskei Marriage Act 24 of 1988.

2.15 Do the present definitions adequately provide for persons eligible to marry in terms of the
RCMA? The RCMA defines @ustomary marriage6to mean a marriage concluded in
accordance with customary law a n custébmary lawdmeans the customs and usages
traditionally observed among the indigenous African peoples of South Africa and which
form part of the culture of those peoples. The DHA has at the ministerial dialogues
reported that the RCMA does not allow cross-border kinsmen and kinswomen of Lesotho,

Botswana and Mozambique to marry in terms of the RCMA as it provides for the custom

64 Section 22 which dealt with inmates of a family home being under the control of a family head
and section 27(3) dealt with a woman being under the marital power of her husband provided
thata husbandds marit al power in a civil marriage o
excluded by an ante-nuptial contract

65 Section 27(3) also provided for the wife being under the marital power of her husband and that
this power could be excluded by ante-nuptial contract in a civil marriage out of community of

property.
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of the indigenous African peoples of South Africa. ® Should the definition of customary

marriages be amended to include the cross-border marriages of communities to clarify
that these people are practising the same customary practices who are not confined to
the borders of South Africa or should this issue be left to private international law?

2.16.1 In view of the different viewpoints on the meaning of marriage and marriage-like
relationships, we favour neutral terminology to describe all types of relationships worthy
of legal pr ot ect i on, namel y O pMe propese taeaptior oné that @ ons hi p

O6protected reliationshipé means

@) any subsisting marriage concluded in terms of the Marriage Act, 1961 (Act No. 25
of 1961), any old order marriage legislation or any other prior legislation before the
commencement of this Act; any subsisting marriage or union concluded in terms
of the Civil Union Act, 2006 (Act No. 17 of 2006) before the commencement of this
Act; and any subsisting customary marriage concluded in terms of the Recognition
of Customary Marriages Act, 1998 (Act No. 120 of 1998);

(bb)  any subsisting monogamous or polygynous marriage or relationship concluded or
entered into in terms of the tenets of any religion or culture before or after the
commencement of this Act; or

(cc) any life partnership, where the parties cohabit and have assumed permanent
responsibility for supporting each other.

2.16.2 We propose as option two, thatd6 mar r i age or | i fe partnershipé m

(@aa) any subsisting marriage concluded in terms of the Marriage Act, 1961 (Act No. 25
of 1961), old order marriage legislation or any other prior legislation before the
commencement of this Act; any subsisting union or marriage concluded in terms
of the Civil Union Act, 2006 (Act No. 17 of 2006) before the commencement of this
Act; and any subsisting customary marriage concluded in terms of the Recognition
of Customary Marriages Act, 1998 (Act No. 120 of 1998;

66 At the Ministerial dialogue with traditional leaders in Durban on 11 October 2019 the Minister of
Home Affairs. Minister, Dr Aaron Motsoaledi, noted this issue as follows
(http://www.dha.gov.zal/index.php/statements-speeches/1292-keynote-address-by-home-
affairs-minister-dr-aaron-motsoaledi-on-the-occasion-of-the-marriage-policy-dialogue-with-
traditional-leaders-kwazulu-natal accessed 4 Nov 2020):

The Recognition of Customary Marriages Act also does not make provision for entering into
a polygamous marriage with non-citizens. This poses a serious challenge when such
marriages are entered into especially amongst the community members who are members
of the same clan but are separated by a borderline. For an example, the community led by
Inkosi Mandlenkosi Mahlalela of Mlambo Tribal Authority in Mbuzini in Mpumalanga is
spread around three countries; South Africa, Mozambique and Eswatini. This community
see themselves as one people. So they interact normally as people with little regard to
colonial borders. Marriages across the border are normal here and in other communities
separated by borders.


http://www.dha.gov.za/index.php/statements-speeches/1292-keynote-address-by-home-affairs-minister-dr-aaron-motsoaledi-on-the-occasion-of-the-marriage-policy-dialogue-with-traditional-leaders-kwazulu-natal
http://www.dha.gov.za/index.php/statements-speeches/1292-keynote-address-by-home-affairs-minister-dr-aaron-motsoaledi-on-the-occasion-of-the-marriage-policy-dialogue-with-traditional-leaders-kwazulu-natal
http://www.dha.gov.za/index.php/statements-speeches/1292-keynote-address-by-home-affairs-minister-dr-aaron-motsoaledi-on-the-occasion-of-the-marriage-policy-dialogue-with-traditional-leaders-kwazulu-natal
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(bb)  any subsisting monogamous or polygynous marriage or relationship concluded or
entered into in terms of the tenets of any religion or culture before or after the
commencement of this Act; or

(cc) any life partnership, where the parties cohabit and have assumed permanent
responsibility for supporting each other.

2.17.1 We further propose as option one that the validity requirements for a protected relationship

are that all the parties must be at least 18 years on the date of entering into the relationship; that

the parties must give free and informed consent; and they must have capacity to enter into a

protected relationship. We propose further if the parties do not comply with the requirements the

relationship is void. We propose the following clause:

4. Validity requirements for protected relationships

8} A protected relationship entered into after the commencement of this Act is valid if
the following requirements have been met i

(a) all the parties must be at least 18 years or older on the date of entering into
the protected relationship;

(b) all the parties must give free and informed consent to enter into a protected
relationship; and

(© all the parties must have capacity to enter into a protected relationship.

2) A protected relationship entered into after commencement of this Act that does not
comply with the requirements of this section will be null and void.

3 Nothing in this section shall render invalid any otherwise valid protected
relationship entered into prior to the commencement of this Act.

2.17.2 We propose as a second option for the validity requirements of marriages and life

partnerships that all the parties must be at least 18 years or older on the date of entering into the

marriage or life partnership; all the parties must give free and informed consent to enter into a

marriage or life partnership; and all the parties must have capacity to enter into a marriage or life

partnership. We propose further if the parties do not comply with the requirements the relationship

is void. We propose the following clause:

4. Validity requirements for marriages and life partnerships

(1) A marriage or life partnership entered into after the commencement of this Act is
valid if the following requirements have been met i

(a) all the parties must be at least 18 years or older on the date of entering into
the marriage or life partnership;

(b) all the parties must give free and informed consent to enter into a marriage
or life partnership; and
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(© all the parties must have capacity to enter into a marriage or life
partnership.

2) A marriage or life partnership entered into after commencement of this Act that
does not comply with the requirements of this section will be null and void.

3) Nothing in this section shall render invalid any otherwise valid marriage or life
partnership entered into prior to the commencement of this Act

Minimum age for entering a relationship

Background

I n October 2017 the |l ocal media report ed
which revealed the worrying statistics and the effects of girls below the age of 18 getting
married preventing them to complete secondary education.®® Many commentators have
highlighted the extent and adverse effects of child marriages internationally including
South Africa and called for measures against child marriages.®°

The Marriage Act distinguishes between marriages contracted by majors and those by
minors. The Marriage Act provides in section 24 that no marriage officer shall solemnise
a marriage between parties of whom one or both are minors unless the consent to the

party or parties which is legally required for the purpose of contracting the marriage has

Statistics SA Community Survey 2016: An exploration of nuptiality statistics and implied measures
in South Africa Report no.. 03-01-25 par 241 age group at 17 see
http://www.statssa.gov.za/publications/03-01-25/03-01-252016.pdf accessed 5 Nov 2020.

Mbude Phel okazi iShocking chil d @ypress 34 Q@aobes 2047t s

https://city-press.news24.com/News/shocking-child-marriage-stats-paint-a-dire-picture-20171031;

see al so St &A fchildibea p aret et aift s pai nlOL 34 Odpober 2017pi ct

https://www.iol.co.za/lifestyle/family/parenting/sa-child-bride-stats-paint-a-grim-picture-11770447;

Mmakgomo Tshetlo fiStats SA: KZN and Gauteng have the highest underage marriages in South
Africad702 30 October 2017http://www.702.co.za/articles/278451/stats-sa-kzn-and-gauteng-have-
the-highest-underage-marriages-in-south-africa; Abrahams Marcelle fSA's dark under belly of
under-a g e ma r Capeafggesd23 Nov 2017 https://www.pressreader.com/south-africa/cape-
arqus/20171123/281522226393013 accessed 5 Nov 2020.

Centre for Human Rights University of Pretoria

see https://www.chr.up.ac.za/images/publications/centrepublications/documents/childmarriage
_report.pdf accessed 5 Nov 2020; see also Mo k a t i Cdwhmission fér Gender Equality calls for
end t o chi |l dlOLmir Deceanbee s2017 at https://www.iol.co.za/news/south-
africa/commission-for-gender-equality-calls-for-end-to-child-marriages-12419270; Lebitse Palesa
AUnder age, mar giMabad Quardiad 22 Jun@2018 htewsd//ng.co.za/article/2018-06-
22-00-underage-marginalised-married,; B o r n maMore deads tofbe done to address child
marriagesi Cent r e f o rNe@s24.cbnd9 Juha2@I® https://www.news24.com/SouthAfrica/
News/more-needs-to-be-done-to-address-child-marriages-centre-for-child-law-20180709; and

Mudari kwa Mandivavarira, El gene Roos & Nombuso

Resources Centre 2018 see https://Irc.org.za/qirls-must-not-be-brides-2018/ accessed 6 Nov 2020.
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https://lrc.org.za/girls-must-not-be-brides-2018/
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been granted and furnished to him or her in writing.”® The Marriage Act further provides

that a minor does not include a person who is under the age of twenty-one years and
previously contracted a valid marriage which has been dissolved by death or divorce.”*
The Childrends Act reduced the age of majority
reflect this amendment. Furthermore, a concern is that the Marriage Act allows for children
below the age of 18 years to get married with the permission of the Minister of Home
Affairs. This provision also differentiates between girls and boys. Girls can marry at a
younger age of 15 years than boys at 18 years, which is prima facie discriminatory. The
second concern is the difference between the various statutes on marriageable age, with
the Civil Union Act not allowing marriage under the age of 18. The RCMA allows for

underage marriage with consent of the parents.

2.20 There are discrepancies between the Marriage Act and the RCMA on the one hand, and
the Civil Union Act on the other hand as the latter sets the minimum age of marriage at 18
without any exceptions. Under the Marriage Act and the RCMA parents, functionaries and
courts are empowered to grant consent for a marriage of parties below the age of 18. The
Marriage Act provides that a commissioner of child welfare’ may, if satisfied after proper
inquiry that a minor has no parent or guardian or is for any good reason unable to obtain
the consent of his or her parents or guardian to enter into a marriage, in his or her
discretion grant written consent to the minor to marry a specified person. It further provides
that the commissioner of child welfare shall not grant consent if one or other parent of the
minor whose consent is required by law or the guardian refuses to grant consent to the

marriage.

2.21 The SALRC noted in its Report on Islamic Marriages and Related Matters’ that it had
considered all the submissions by stakeholders in relation to the age of the parties and it
agreed that the age of the parties should be the same, namely 18 years. The SALRC
remarked further that consent may in any event in appropriate circumstances be obtained

for persons under that age to marry.

70 Section 24(1).

7 Section 24(2).

72 As defined in section 1 of the repealed Child Care
does not provide power t o presiding officers of childrenbds c

permitting the marriage of minors.

& SALRC Report on Islamic Marriages and Related Matters par 3.115.
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Views of respondents

There was overwhelming support that the discrepancies in the three marriage statutes be
remedied and the minimum age for marriage be set at 18.”* There were, however, also
views that there is no need to remedy the age discrepancies set by the legislation for
marriage.” A minority view was that that there should be uniformity regarding the minimum
age for marriage being 18, but that Ministerial consent (which may be delegated) is
required for any marriage below this age.’® Another view was that South Africa has its own
unique environment and this environment rather than international norms should be
used.”” A comment was that separate legislative frameworks for each religious or cultural
grouping is required in order to ensure that by applying such specific standards the social
justice concept will be met, that South Africa has a major problem of teenage pregnancies,
education has not assisted in resolving the problem and the rigid application of the
minimum age may exacerbate the problem.”® Another view was that in terms of Islam a
person becomes a major once he or she reaches puberty, that person is then free to
contract a marriage, and therefore there is no Shariah basis for introducing a minimum

standard age for marriage.”

There is overwhelming support by respondents that the discrepancies between the
different statutes need to be remedied. There are also the cases from our immediate
neighbours, Zimbabwe, and from further afield, who held that it is unconstitutional to allow
minors to get married.®° There was also overwhelming support from respondents that
South Africa has a duty to comply with international and regional instruments to set a
uniform minimum age for marriage of 18 without any exceptions for third party consent by

parents, courts, or any other official to prevent children being married or to enter into

Prof Pieter Bakker; the CRL Commission; the Pretoria Society of Advocates; the Department of
Communications; the Womends Cul tural Group;
Facilitation: Eastern Cape Cooperative Governance and Traditional; Muslim Lawyers for Social
Justice; the Womenoés beCgranissi@donGenderEquality;dhe RrébTState
Society of Advocates; Mr Craig AlIl an; Cause
LRC; Ms Gabrielle Feher; Adv Velaphi Juliet Mukhari; Ms Micholene O'Haher; Ms Meaghan Essel;
Mr Ralph Mabasa; Ms Chaneez Leonard; Mr Romeo Sungharandan; Mr Jordan Jacob; Ms Angie
Floyd; and CALS.

UUCSA, the Darhul Ihsan Centre.
The Jamiatul Ulama KZN.

The Islamic Forum Azaadville.
Sunni Ulama Council.

Muslim Lawyers Association.

See Annexure D for a comparative overview regarding minimum age requirements in other
jurisdictions.



36
unmarried intimate relationships.8! One view was that the focus should shift from marriage

to intimate relationships and that a party to an intimate relationship should be at least 18
years of age.®? Views were also that the proposed statute should make provision for
exemptions® in exceptional circumstances by the Minister of Home Affairs or any Muslim
body authorised by him if the marriage is regarded to be desirable and in the interests of
the parties in question,®* and that the legislature should be able to depart from the
international instruments.®® Another view was that the current minimum marriage age in
the Marriage Act is appropriate and that the current exceptions for consent by parents,
Courts or the Minister should be retained.®® A further suggestion was that the minimum

age for marriage should be 21 years.?’
3. Proposals

2.24. In many other jurisdictions there is a non-negotiable minimum age of marriage of 18
applicable to both boys and girls. No parental or official permission can allow a deviation
from this. These measures are compliant with international and regional instruments. We
agree that as regards minimum age for entering into a protected relationship, South Africa
has to comply with its international and regional responsibilities in this regard.

2.25 We propose that the minimum age to enter and register a protected relationship or
marriage or life partnership should be 18 years. Third-party consent for minors to enter
into a relationship is impermissible. The age of any of the parties must be determined by
means of a birth certificate, an identity card or document, or, if any of the parties is not in
possession of a birth certificate, an identity card or document, by the prescribed affidavit
of the parents, or parent of a party, or a guardian if he or she has no parents. If there is
uncertainty about the age of majority of any of the parties the age of that party must be
established in terms of byhéh@hpreseddagAof f38e
court. We further propose that it must constitute a criminal offence to enter a relationship

with a person who is below the age of 18. The Matrimonial Property Act regulates the
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distribution of matrimonial property upon dissolution of marriage for want of consent of

parents or guardian. It provides that the court which dissolves such a marriage may make
such order with regard to the division of the matrimonial property of the spouses as it may
deem just.®8 We consider that this power should be given to courts when a minor enters
into a relationship in contravention of the proposed legislation. We therefore propose the
following; if a court dissolves a relationship to which a minor is a party on the ground of
want of compliance with the proposed clause, the court may make such order with regard
to the division of the relationship property of the parties to the relationship as it may deem

just.

We propose the following clause as option one regulating the minimum age requirements

for protected relationships:

5. Minimum age requirement

8} No person or institution can provide consent for any person under the age of 18
years to enter into a protected relationship in terms of this Act.

2) The age of any of the parties must be determined by means of a birth certificate,
an identity card or document, or, if any of the parties is not in possession of a birth
certificate, an identity card or document, by the prescribed affidavit of his or her
parents, or parent if he or she has only one parent, or a guardian if he or she has
no parents.

3) If there is uncertainty about the age of majority of any of the parties referred to in
subsection (1), his or her age must be established in terms of section 48 of the
Chil drenbds Act, 2005 (Act No. 38 of
court who shall issue the prescribed certificate as proof of the estimated age of
that party.

(4) If a court dissolves a relationship to which a minor is a party on the ground of want
of compliance with this section, the court may make such order with regard to the
division of the relationship property of the parties to the protected relationship as it
may deem just.

13(1) Any adult who is or enters into a protected relationship with a person who is not at
least 18 years of age or any person who participates knowingly in such a
relationship, shall he guilty of an offence and liable on conviction to a fine or in

24.(1) If a court dissolves a marriage to which a minor is a party on the ground of want of
consent of the parents or guardian of that minor, or a commissioner of child welfare whose
consent is by law required for the entering into of a marriage, it may make such order with
regard to the division of the matrimonial property of the spouses as it may deem just.

(2) If such a marriage is not dissolved, the patrimonial consequences of the marriage are
the same as if the minor were of age when the marriage was entered into and any antenuptial
contract in terms of which the accrual system is included and which has been executed with a
view to such a marriage is deemed to have been validly executed.

2005)
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default of payment, to imprisonment for a period not exceeding 5 years or to both
such fine and such imprisonment.

2.26.2 We propose the following clause as an option two regulating the minimum age

2.27

89

requirements for marriages and life partnerships:

5. Minimum age requirement

(2) No person or institution can provide consent for any person under the age of 18
years to enter into a marriage or life partnership.

2) The age of any of the parties must be determined by means of a birth certificate,
an identity card or document, or if any of the parties is not in possession of a birth
certificate, an identity card or document, by the prescribed affidavit of his or her
parents, or parent if he or she has only one parent, or a guardian if he or she has
no parents.

3) If there is uncertainty about the age of majority of any of the parties referred to in
subsection (1), his or her age must be established in terms of section 48 of the
Chil drenbds Act, 2005 (Act No. 38 of
court who shall issue the prescribed certificate as proof of the estimated age of
that party.

4) If a court dissolves a relationship to which a minor is a party on the ground of want
of compliance with this section, the court may make such order with regard to the
division of the relationship property of the parties to the marriage or life partnership
relationship as it may deem just.

13(1) Any adult who is or enters into a marriage or life partnership with a person who is
not at least 18 years of age or any person who participates knowingly in such a
relationship, shall he guilty of an offence and liable on conviction to a fine or in
default of payment, to imprisonment for a period not exceeding 5 years or to both
such fine and such imprisonment.

Consent and capacity to enter into a relationship

Consent and capacity to enter into relationships

In line with many international policies, the general rule in South Africa is that every person
has the capacity and is entitled to marry whoever he or she wishes to marry.® This rule is
subject to absolute and relative incapacity to marry. Absolute incapacity exists, firstly,
when one or both of the prospective spouse or spouses are already married to someone
else; secondly, in regard to persons who have serious mental incapacities rendering them
incapable of understanding the nature of marriage and the responsibilities involved in
marriage; and finally, minors below the minimum marriageable age of 15 years for girls

and 18 years for boys, unless the permission of the Minister of Home Affairs is obtained

Hahlo HR The South African law of husband and wife 5 ed (Juta 1985) at 64 to 73.

2005)
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for their marriage. Relative incapacity to marry existed, firstly, in the past when marriages

between the different race groups in South Africa was prohibited; secondly, in regard to
persons of the same sex, before the adoption of the Civil Union Act; thirdly, and this is the
position which still applies today which prohibits persons within prohibited degrees of
relationship to marry; and fourthly, a marriage between the legal guardian and his or her
ward under his or her guardianship as the guardian cannot provide consent for his or her
own marriage to his or her ward, therefore the consent of a court is required for this

marriage.

The Marriage Act requires that a marriage takes place in the presence of the parties to
the marriage and at least two witnesses.®® The Marriage Act also prohibits a proxy

representing a party to the marriage.®*

In 2015 in Hardie v Jansen and Others®? the marriage officer had concerns to proceed
with the marriage of Prof Hardie. She shared her concerns with the supervisor and noted
them electronically on the DHA system. The marriage officer noted that Prof Hardie was
shaking, frail, disorientated and not aware that he was at DHA offices. The Court noted
the | egal position for the presence of | egal
person who, owing to mental disease or defect, is incapable of understanding the nature
of the marriage contract, or the duties and responsibilities which it creates, free from the

influence of morbid delusions, cannot contract a valid marriage, nor can his incapacity be

cured by the consent of his Curatoré and that

defect as such, but the absence of a mind capable of understan d i ¥ @h& Court held

that that o6é[t]he authorities therefore establi
which can be readily be understood by anyone

sufficient that someone appreciates that he is taking part in a marriage ceremony or

90

91

92

93

94

understands its words, but he must under st and
enquiry is therefore, ADid the deceased wunder
normally attaédh to marriage?060

Section 29(2).
Section 29(4).

(19339/2014) [2015] ZAWCHC 104 (30 July 2015) [2015] ZAWCHC 104
http://www.saflii.org/za/cases/ ZAWCHC/2015/104.html. S e e Schr oedelrof Wwitht i ma
dementia duped1Aug0d5 Weekend iArgus atips://www.pressreader.com/south-
africa/weekend-argus-saturday-edition/20150801/ 281616714077836 accessed 5 Nov 2020.

Par [22].

Par [29].
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The parties to a marriage must have an understanding that they are participating in a

marriage ceremony and consenting to being married in order to constitute a valid
marriage.® Where the bride is brought under the mistaken belief she is participating in an
engagement and is unaware of the nature of the ceremony she does not consent to it as

a marriage ceremony.%

Marriages of convenience have also been considered in South African courts. In Maseko
v Maseko® the court noted that [ijt has been held on a number of occasions that a
marriage of convenience is a valid marriage and a Court will not set it aside on that ground.
In Martens v Martens® the parties argued that they did not intend that there should be a
marriage, with none of the consequences of marriage, therefore they did not really intend

to be married. The Court held that [t]his is not a case where the parties did not intend the

ceremony to have the effect of makingthemmar r aed 6t hat O6[ b]y thei

a later divorce it is obvious thattheyint ended t ha*® very thingo.

In our Report on customary marriages we considered how to determine whether the
spouses genuinely consented to their marriage.®® We felt that legislation would be most
effective in fixing a specific age at which individuals may be presumed mature enough to
decide their marital destiny. We considered that although there was no harm in requiring
marriage or registering officers to establish consent, such a requirement was less likely to
be effective on its own. It seemed to us in 1998 that, if the marriage is formally registered,
the most convenient time for settling the issue of consent would be at the date of

registration. 102

Our investigation into the practice of ukuthwala is also of relevance in the context of
consent to marriage. We explained in Discussion Paper 132°? that ukuthwala involves
the act of taking a marriage partner in unconventional ways, seemingly forceful ways,

sometimes with the sanction of certain adults who have a stake in the possibility of

Benjamin v Salkinder and Another (1908) 25 SC 512.
Rubens v Rubens & Another (1909) 26 SC 617 at 619.
[1992] 3 All SA 207 (W) at 213.

[1952] 2 All SA 190 (W) at 191.

Page 192.

SALRC Report on Customary Marriages project 90 Aug 1998 par 4.2.11
https://justice.qgov.za/salrc/reports/ r_prj90 cstm 1998aug.pdf.

SALRC Report on Customary Marriages par 4.2.14.

SALRC Discussion Paper 132 the Practice of Ukuthwala project 138 May 2014 see
http://www.justice.gov.za/salrc/dpapers/dp132-Ukutwala.pdf.
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formalising a resulting partnership.1®® It was noted that is practised among indigenous

African communities in Southern Africa, in various mutations, within the context of many
other customary practices related to marriage. Many of these practices are aimed at
satisfying the traditional standards or norms relating to marriage, and sometimes
accommodate unconventional ways of doing s0.1%* The case of Jezile v the State made it
clear that modern-day abuses of ukuthwala are criminal offences. The accused in this
case was charged with human trafficking, rape, assault with intent to cause grievous bodily
harm and common assault. He was convicted and sentenced to 22 years of imprisonment,
a verdict and sentence that were upheld on appeal.l®® The Jezile judgment has resulted
in critical comment about both the RCMA and Marriages Act providing for parental consent
enabling minors to conclude mar r i @tps, assalh
trafficking and coercion of wome n!%iArgdl bas

been made for amendments to the RCMA to protect minor children and to prevent their

SALRC Discussion Paper 132 the Practice of Ukuthwala par 2.4.
See Nhlapo RT i Cu s-{apamhaid South Adriwa: ¢omstituponad ¢onfrontations in

d

6i nd

marri a

cul ture, gender and Il i vi ng SAIHRawd 1 (240 1Is@e) Vol
https://journals.co.za/content/journal/sajhr v33 nl accessed 5 Nov 2020.

é t hi siongfulexiitity and adaptability to changed circumstances may be amongst the

more attractive attributes of customary | aw yet

solutions will be constitutionally compliant i what should a court do with bad living laws? The
issue of ukuthwala (the abduction of under-age girls ostensibly for purposes of customary
marriage) is a good example. It is a clear and definite practice increasingly prevalent in certain
communities which is, just as clearly, a wholesale violation of the constitutional rights of young
girls and an affront to many values that indigenous communities hold dear.

Jezile v S and Others (A 127/2014) [2015] ZAWCHC 31; 2015 (2) SACR 452 (WCC); 2016 (2) SA
62 (WCC); [2015] 3 All SA 201 (WCCQC) (23 March 2015)
http://www.saflii.org/za/cases/ZAWCHC/2015/31.html accessed 5 Nov 2020.

SeeMudari kwa Mandivavarira AThe Practice of ukut hwal

Centre see http://resources.lrc.org.za/the-practice-of-ukuthwala-in-jezile-v-the-state/ accessed 5
Nov 2020. See also the suggestions on how law reform should be approached as regards

ukut hwala the comment by Mwambenea Lea & Helen Kr
ukut hwal a, alienation and CSAIHRe % 01 452 Bek7)

https://journals.co.za/content/journal/sajhr v33 nl accessed 5 Nov 2020:

e reform efforts wildl have | imited success
liberal legalismwher e we think that changing rul es
(as shown in the Jezile case) to address the challenges that are associated with ukuthwala are
laudable, but this research i we believe i shows that these efforts are not enough. Much more
needs to be done in terms of understanding why practices, which appear archaic and
patriarchal to outsiders, continue. We need to understand the legitimate cultural goals which
the community wishes to achieve, and seek alternative means to achieve them. While public
participation and engagement with the community will not necessary resolve post-colonial
tensions, it will allow communities to have their voice heard. We also believe that it could
potentially improve law reform efforts by bringing a dynamic to the law reform table. That
dynamic, not often utilised, is the ability of customary law i through its people (hot just
traditional leaders) i to remake, remodel and reconstitute itself in the light of societal changes.
(Footnotes omitted.)
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parents from arranging marriages for them and to safeguard South Africa complying with

its international and regional instruments regarding child marriage.°” The practice of non-
consensual bride abduction is not a practice confined to South Africa but is faced by many
countries. Questions are asked what the appropriate legal response is to combat non-

consensual bride abduction.%®

111

2.34 Incases such as N v D, Mbungela v Mkabi'*® and Tsambo v Sengadi'** our courts had

to determine whether rituals and ceremonies performed amounted to consent within the

107 See Moore Elena and Chuma Himonga #ALiving Customar )
South African Child Gauge 2018 Children, families and the state collaboration and contestation
edited by Katharine Hall, Linda Richter, Zitha Mokomane and Lori Lake Chil dr en 6 s Il nstit
University of Cape Town 61 1 69 at 63 http://www.ci.uct.ac.za/sites/default/ _files/

image_tool/images/367/Child _Gauge/South African Child Gauge 2018/Chapters/living%20cust
omary%20law%20and%20families%20in%20South%20Africa.pdf accessed 5 Nov 2020 .

108 Werner Cynthiaft Br i de Ab d u-SdvietdCantral Asia:Markirtg a Shift Towards Patriarchy
through Local Di scour s e@une®d09)¥dl B5iNe 2 34 B31Thedalinal i on o
of the Royal Anthropological Institute https://oaktrust.library.tamu.edu/handle/ 1969.1/154306;

Brooks Courtney & Amina Umarova i Despi te of fici al measures bride
Chechnyao 2 IRadDdrtee Eu@pe Mttps://www.rferl.org/a/Despite Official Measures

Bride Kidnapping Endemic In Chechnya/ 2197575.html; Kennan I nstitut-e A@AThe
Consensual Bride Kidnapping in Kazakhstan: Developing a Culturally-Informed and Gender-
Sensitive Rhitps: fwavw. wiksacenter.org/publication/the-rise-non-consensual-bride-

kidnapping-kazakhstan-developing-culturally-informed; Moorhead Audrey Leigh A Thorough
Glance at the Social Framework of Bride Abduction from a Feminist Lens: Themes of Power,
Dominance, and Shame 23 April 2015 at 44 Honours Thesis 499 Wittenberg University
http://www6.wittenberg.edu/cgi-bin/lib/honors/audrey _moorhead 2015.pdf accessed 5 Nov 2020:

Bride abduction, bride kidnapping, bride theft, forced marriage. The practice takes so many
forms, yet it is somehow so prevalent and arching over so many modern and past societies.
There are many components that feed into the social practice at different outlets: bride price,
parental controls of marriage, power systems, roles of dominance, economic units. However,
it still can be boiled down to one overarching idea: Patrilineal society and misogynistic
approaches of control. The practice does not exist outside of patrilineal society, that is a fact.
€

109 (2011/3726) [2016] ZAGPJHC 163 (15 June 2016). See
requirements for the validity of a customary marriage and the proprietary consequences of a
customary marriageo (201 Opiter M8l T A48 atNod45 2
https://journals.co.za/content/journal/obiter v38 n2 accessed 5 Nov 2020.

110 (820/2018) [2019] ZASCA 134; 2020 (1) SA 41 (SCA); [2020] 1 All SA 42 (SCA) (30 September
2019) see http://www.saflii.org/za/cases/ZASCA/2019/134.html accessed 5 Nov 2020:

[28] Thus, for example, a woman could consent to a customary marriage, followed by payment

of lobola, after which she cohabited, built a home with her suitor, and bore him children, with

the full knowledge of his family. When the man died, she and those children could be rejected

and disinherited by his family simply on the basis she was not handed over or properly

introduced to his family and was therefore not his lawful wife and that the children were

il legitimate. Needless to say, that consequence
inherent flexibility and pragmatism which allows even the possibility of compromise settlements

among affected parties (contemplated in cases such as Bhe), in order to safeguard protected

rights, avoid unfair discrimination and the violation of the dignity of the affected individuals.

(Footnote omitted.)

11 (244/19) [2020] ZASCA 46 (30 April 2020) see http://www.saflii.org/za/cases/ZASCA/2020/46.html
accessed 5 Nov 2020 t hthe r€spondent and the dbceaseéd cqneluded g 3 0 ] o}
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language of s3(1)(b) ofthe RCMA, whi ch requires parties

under customary | awd.

The SALRC also explained in its 2003 report on Islamic Marriages and Related Matters
that the proposed provision provides that there should be consent, and that Islamic law
makes it obligatory for marriage officers to be satisfied in this respect.*?

Views of respondents

The majority of respondents supported that the prospective spouses need to be present
when marrying® and that proxy marriages opens the door to abuse and potential fraud.4
A comment was who, logistically, will be responsible to monitor a system of proxy
marriages, if permitted.'® A view was that in order to address the concerns around sham
marriages, forced marriages and under-age marriages individuals must present
themselves in person in order to conclude a legally valid marriage.''® A contrary view was
that whether the parties to marriage should be present or not will only be an extra judicial
requirement by the partiesd religion or
relationship.’” There was also support for proxy marriages saying that in Muslim
marriages it is customary for marriages to be concluded by way of proxy.!®

Respondents referred to the practice of ukuthwala which highlights the need for consent
by both parties to conclude a legitimate marriage.'’®* One comment suggested that
provision ought to be made for exceptional circumstances such as a soldier being on
deployment which prevents his or her presence at the marriage, that the present state of
technology can be useful, and a video conference, coupled with appropriate paperwork
being certified and submitted through official channels, may be sufficient for both parties

customary marriage that complied with all the requirements for a valid customary marriage as
contemplated in s 3(1) of the Actd.

SALRC Report on Islamic Marriages and related matters project 59 Par 3.117
https://justice.gov.za/salrc/reports/ r_prji59 2003jul.pdf accessed 16 Sept 2020.
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being deemed to be present.?’ A suggestion was that customary law should be developed

to allow the involvement of the prospective spouses at the lobolo negotiations.'?! Relevant
to this issue is 2020 case of Tsambo v Sengadi where the bride only realised that on the
same day lobolo negotiations were conducted and that her customary marriage was taking
place when the aunts of her prospective husband dressed her in clothes matching those
of her future husband.?2 We concur that the involvement of spouses in lobolo negotiations
will also facilitate subsequent proof by the spouses of the coming into being and existence

of their customary marriage.

2.38 There was clear support for informed consent by the prospective spouses.'?® One view
was that if a relationship contract exists between the parties then consent can be
determined in accordance with the legal requirements for consent to any agreement with
particular sensitivity to the power relationships within intimate relationships.*?* A comment
was whether marriage officers have the ability to assess mental capacity and that it would
be irresponsible to further burden the Department of Home Affairs with difficult to
administer rules in a country like South Africa with its limited resources.’?® Another
comment is that capacity to marry is part of the common-law, that only parties who have
mental capacity may validly enter into contracts and there is no need for special
mention.’?® A view was that capacity should not play a role in determining whether an
intimate relationship is worthy of protection, although it may play a role where the
relationship contract is concerned or where sexual intercourse with such a person might

lead to a crime.*?’

2.39 The majority view was that a husband needs to obtain the consent of a wife for a further

customary marriage.'?® A comment was that in the event polyandry and polygamous

120 Free State Society of Advocates.
121 Profs Himonga and Moore in their comment on the issue paper.

122 (244/19) [2020] ZASCA 46 (30 April 2020) par [5] see http://www.saflii.org/za/cases/
ZASCA/2020/46.html accessed on 5 Nov 2020.

123 The CRL Commission; the Pretoria Society of Advocates; Department of Communications; Mr
Craig Allan; NHK A ; LRC; the Womenébés Legal Centre; Dar hul
Cultural Group; the Jamiatul Ulama KZN; the NHTL.
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marriages are recognised, the principle should be extended to these unions as well.*?°

Another comment* was that in current customary marriages the consent of the first wife
should not be required, and that it discriminates against the second wife who has no
control over the actions of her husband who is usually not aware of the first wife.*®! As
regards the husband being required to obtain consent to marry a further wife the validity
of a subsequent marriage does not depend upon the permission of existing wife/wives in
terms of Islamic law.'*? A comment was that although the consent of a prior Muslim wife
might not be required to a further marriage, naotification to her or them must be mandatory
and appropriate proprietary arrangements made, as is done with regard to customary
marriages, to enable a further marriage to be registered.’** A Muslim (whether first or
second or third or fourth) wife should be notified that she has the right to include in her
premarital contract that she is entitled, though not obliged, to obtain a divorce should the
husband conclude a further marriage. We note that most of our respondents commented

that the consent of the first wife should be required for subsequent marriages.

Pretoria Society of Advocates.
Prof Pieter Bakker.

See also Bakker Pieter fAThe validity of a customary

Mar ri ages Act 120 of 1998 with reference THRHR
257 to 368 at 368 https://www.researchgate.net/publication/317584406 The validity of a
customary marriage _under _the Recognition of Customary Marriages Act 120 of 1998 with
reference to _sections 31b _and 76 part 2/link/5abb81d20f7e9b5df39d6¢c58/download who
concludes, among others, as follows:

€ The commendable approach of ™MNeMMwhgh fecased
on the interests of all spouses concerned

in MM v MN. Under the auspices of respecting the living customary law, the Constitutional
Court imposed a Western world view on living customary law by emphasising the rights of the
first wife to the detriment of the second wife. The development of customary law has come full

ections

Court e
was neg

circle from the initial question whether the second wi fedés rights should |

Constitutional Court placed greater emphasis on the rights of the first wife and, in the process,
yet again disregarded the rights of the further spouse in a polygynous customary marriage
concluded after the Recognition of Customary Marriages Act came into operation. Although the
Constitutional Court limited its decision to Tsonga law, the arguments advanced in the majority
decision can be advanced in regard to all first wives in a customary marriage. It follows that the
consent of the first wife is a requirement for a valid customary marriage concluded after the
Constitutional Court decision in MM v MN. The Constitutional Court acted as court of first and

last instance and the legislature is the only avenue to prot e ct the further wife

remains. It is time to re-evaluate the current marriage law and develop a new legislative
framework that can accommodate all forms of marriage within the ambit of the Constitution.
(Footnotes omitted.)

UUCSA; theWomenés Cul tural Group; Muslim Lawyers

The Womends Cul tural Group.
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Proposals

Most of our respondents were of the view that the parties to a marriage must be able to
appreciate what their actions give rise to, and the serious legal personal and financial
consequences which flow from a marriage. We had the applicable Australian provisions
in mind when asking in the issue paper whether the envisaged legislation should require
specifically that parties should have mental capacity to enter into marriage as the
Australian Marriage Act does in this regard. In hindsight it is, however, not that clear that
the parties must understand the nature and effect of the ceremony. The question arises
whether similar wording as contained in the Mental Capacity Act in England and Wales
would provide more clarity and safeguards for determining legal capacity to marry. We are
of the view that this would require a further investigation considering the adequacy of the

South African legal framework governing legal capacity.

The proposed legislation should require unequivocal proof of consent to enter into a
relationship. We therefore propose that the legislation provide that if, in terms of option
one, a protected relationship, or, if in terms of option two, a marriage, is solemnised by a
marriage officer, the consent of the parties shall be obtained by the marriage officer in the
presence of two competent witnesses. We further propose that if, in terms of option one,
the protected relationship, or, in terms of option two, the marriage, was not solemnised by
a marriage officer, the registering officer has a duty to determine if all the parties consented

to the relationship.

The majority of respondents do not favour a proxy presenting prospective spouses. The
guestion was how a marriage officer will be able to establish the consent of the prospective
spouse if one of the parties is represented by a proxy and is not present at a marriage.
We note the safeguards provided in the Marriage Act of New Zealand which provides for
proxy marriages under specified circumstances, namely absence of one of the parties by
reason of the existence of a state of war or armed conflict or by reason of the conditions
of service as a member of the armed forces of any Commonwealth country, or of any
country for the time being allied with any Commonwealth country. The question was
considered in England and Wales whether provision should be made for proxy marriages
during periods of national emergencies such as during the COVID-19 or any other

pandemic.’** The Law Commission of England and Wales noted that a pandemic might

Law Commission of England and Wales Getting Married: A Consultation Paper on Weddings Law
par 11.68 3 Sept 2020 see https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou
24uy7a/uploads/2020/09/Getting-Married-A-Consultation-Paper-on-Wedding-Law-web.pdf  (Law
Commission of England and Wales Getting married: consultation paper).



https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou%2024uy7q/uploads/2020/09/Getting-Married-A-Consultation-Paper-on-Wedding-Law-web.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou%2024uy7q/uploads/2020/09/Getting-Married-A-Consultation-Paper-on-Wedding-Law-web.pdf
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require social distancing of persons and travel restrictions being imposed, preventing

parties to reach the same destination and to socialise together. They provisionally
considered that provision for proxy marriages would not be an option for emergencies. We
however consider we need to provide for a proxy representing a party to enter, in terms of
option one, into a protected relationship, or, in terms of option two, into a marriage, if the
custom of the parties to the relationship require a proxy to represent a party to the
relationship, as is the custom in Muslim marriages. We further propose that the marriage
officer or registering officer should be required to ascertain from the proxy whether the
parties to, in terms of option one, the prospective protected relationship, or, in terms of
option two, the prospective marriage, have consented to enter into the protected
relationship or marriage. The marriage officer must indicate such consent in the prescribed

manner in the prescribed marriage register.

We further propose that it be an offence if a marriage officer conducts a marriage where
he or she knows or has reason to suspect that the capacity of a party to freely consent to
a relationship is impaired due to an intellectual disability or by being under the influence
of alcohol or any other intoxicating substance. We also propose that any person who
knowingly solemnises, in terms of option one, a protected relationship, or, in terms of
option two a marriage, or registers a relationship or fails to register a relationship in
contravention of the provisions of the legislation, shall be guilty of an offence and liable on
conviction to a fine or, in default of payment, to imprisonment for a period not exceeding

six months.

The RCMA provides in section 6 for the equal status and capacity of spouses. A wife in a
customary marriage has, on the basis of equality with her husband and subject to the
matrimonial property system governing the marriage, full status and capacity, including
the capacity to acquire assets and to dispose of them, to enter into contracts and to litigate,
in addition to any rights and powers that she might have at customary law. Section 7(6) of
the RCMA provides that a husband in a customary marriage who wishes to enter into a
further customary marriage with another woman after the commencement of the RCMA
must make an application to the court to approve a written contract which will regulate the

future matrimonial property system of his marriages. In Ngwenyama v Mayelana'® the

(474/11) [2012] ZASCA 94 (1 June 2012) http://www.saflii.org/za/cases/ZASCA/2012/94.pdf
accessed 11 Dec 2020:

[24] € The proper context of the Act is elucidated

7(6) must be in a manner that is consistent with the Constitution. An interpretation which holds
that s 7(6) affects the validity of a subsequent marriage relegates customary marriages, once
again, to the very status the Act sought to elevate it from as, based on it, there would be no

q
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Supreme Court of Appeal considered the effect of the failure of a husband to make such

an application to a court and held such a failure does not invalidate the subsequent
marriage. The Constitutional Court held in Mayelane v Ngwenyama'® if the husband does
not obtain the consent of the first wife to take a further wife then the subsequent marriage
is invalid. We consider the example Justice Jafta raised in Mayelane v Ngwenyama®®’ of
the husband intending to marry wife number 14, and where 12 of the 13 wives consent to
the marriage but wife number 13 not, that such refusal of consent ought to lead to the
invalidity of relationship number 14. However, calls were made for legislative intervention
to clarify the proprietary consequences of such relationships. We therefore propose that
were consent is lacking for a party entering into a relationship, the court be empowered to

make a just property division order.'3®

2.45 We further propose that if a male party, in terms of option one, to a subsisting polygynous
protected relationship, or, in terms of option two, to a subsisting marriage or life
partnership, wishes to enter into a further relationship, he must obtain consent from the
wife or wives to enter into a further relationship. If he enters into a further relationship
without the consent of all his wives that further relationship entered into will be void.**° The

second customary marriage without the approval of the court. Concerns about proprietary
interests are sufficiently addressed in the Act as courts have been given a wide discretion to
determine what is just and equitable in a given case. | have in this judgment already stated
that a purposive interpretation of this section compels a conclusion.

136 (CCT 57/12) [2013] ZACC 14; 2013 (4) SA 415 (CC); 2013 (8) BCLR 918 (CC) (30 May 2013)
http://www.saflii.org/ za/cases/ZACC/2013/14.html accessed 11 Dec 2020:

85. The finding that the consent of the first wife is a necessary dignity and equality component
of a further customary marriage in terms of section 3(1)(b) of the Recognition Act means that,
from now on, further customary marriages must comply with that consent requirement. A
subsequent marriage will be invalid if consent from the first wife is not obtained. One potential
difficulty raised in argument is that the effect of the judgment may not become widely and
promptly known. To this end the order makes provision for its wider publication and distribution.

137 Par [144] with Chief Justice Mogoeng and Justice Nkabinde concurring.

138 Bakker Pieter AThe validity of a customary marriage
Act 120 of 1998 with reference to sections 3(1)(b) and 7(6) T Par t 206 THRBR3J)i 3889
at 366 http://uir.unisa.ac.za/bitstream/handle/10500/23744/2016 Bakker validity%200of
%20customary%20part%202%20upload.pdf?sequence=1&isAllowed=y accessed 11 Dec 2020;

Mai t huf i I P AThe validity of a second or further c
Recognition of Customary Marriages Act of 1998 Ngwenyama v Mayelane (474/11) [2012] ZASCA
94 (1 June 2012) 0 2013 (17 6)696 TaHR B 688

https://repository.up.ac.za/bitstream/handle/2263/41171/Maithufi_Validity 2013.pdf?sequence=1
&isAllowed=y accessed 14 Dec 2020.

139 See Mayelane v Ngwenyama and Another (CCT 57/12) [2013] ZACC 14; 2013 (4) SA 415 (CC);
2013 (8) BCLR 918 (CC) (30 May 2013) http://www.saflii.org/za/cases/ZACC/2013/14.html
accessed 9 Dec 2020:

85. The finding that the consent of the first wife is a necessary dignity and equality component
of a further customary marriage in terms of section 3(1)(b) of the Recognition Act means that,
from now on, further customary marriages must comply with that consent requirement. A



http://www.saflii.org/%20za/cases/ZACC/2013/14.html
http://uir.unisa.ac.za/bitstream/handle/10500/23744/2016_Bakker_validity%20of%20%20customary%20part%202%20upload.pdf?sequence=1&isAllowed=y
http://uir.unisa.ac.za/bitstream/handle/10500/23744/2016_Bakker_validity%20of%20%20customary%20part%202%20upload.pdf?sequence=1&isAllowed=y
http://www.saflii.org/za/cases/ZACC/2013/14.html
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registering officer must enquire into the existence of such consent having been sought

and granted when the further relationship is registered. We also propose that where

consent for a party entering into a relationship is lacking due to a failure to comply with

the proposed legislation, the court must be empowered to make a just property division

order about the relationship property of the parties to the relationship.

We propose the following clause on consent for parties to enter into a protected

relationship:

6.
(1)

(2)

(3)

(4)

(5)

13(4)

Consent requirement

If a protected relationship is solemnised by a marriage officer, the consent of the
parties shall be obtained by the marriage officer in the presence of two competent
witnesses.

If a party to a protected relationship is represented by a proxy, if required by the
customs of the parties to enter into a protected relationship, the marriage officer or
registering officer must ascertain from the proxy whether the parties to the
prospective protected relationship have consented to the protected relationship,
and the marriage officer shall indicate such consent in the prescribed manner in
the prescribed marriage register.

If the protected relationship was not solemnised by a marriage officer, and if it is
registered by a registering officer, he or she has a duty to determine if all the parties
consented to the relationship in the prescribed manner.

The male party to a subsisting polygynous protected relationship who wishes to
enter into a further protected relationship must notify all the female parties to their
subsisting relationship in the prescribed form of his intention to enter into a further
relationship to obtain the consent of all the female parties who must indicate their
consent in the prescribed form, before he may enter into such a further
relationship; provided that if he enters into a further relationship without the
consent of all the female parties to the subsisting polygynous relationship, that
further relationship entered into will be void; provided further that the registering
officer must enquire into the existence of such consent having been sought and
granted when the further relationship is registered.

In an application on the ground of want of compliance with this section, a court
may make such order with regard to the division of the relationship property of the
parties to the protected relationship as it may deem just.

Any person who solemnises a protected relationship or registers a protected
relationship where he or she knows or has reason to suspect that the capacity of
a party to freely consent to the relationship is impaired due to an intellectual
disability or by being under the influence of alcohol or any other intoxicating

subsequent marriage will be invalid if consent from the first wife is not obtained. One potential
difficulty raised in argument is that the effect of the judgment may not become widely and
promptly known. To this end the order makes provision for its wider publication and distribution.
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substance, shall be guilty of an offence and liable on conviction to a fine or, in
default of payment, to imprisonment for a period not exceeding six months

2.46.2 We propose the following clause on consent for parties to enter into a marriage or life

2.47

140

partnership:

6. Consent requirement

D If a marriage is solemnised by a marriage officer, the consent of the parties shall
be obtained by the marriage officer in the presence of two competent witnesses.

2) If a party to a marriage is represented by a proxy if the customs of the parties to
the relationship require a proxy to enter into a marriage, the marriage officer or
registering officer must ascertain from the proxy whether the parties to the
prospective marriage have consented to the marriage, and the marriage officer
shall indicate such consent in the prescribed manner in the prescribed marriage
register.

3) If the marriage was not solemnised by a marriage officer, and if it is registered by
a registering officer, he or she must determine if all the parties consented to the
relationship in the prescribed manner.

(4) The male party to a subsisting polygynous marriage or life partnership who wishes
to enter into a further marriage of life partnership must notify all the female parties
to their subsisting relationship in the prescribed form of his intention to enter into a
further relationship to obtain the consent of all the female parties who must indicate
their consent in the prescribed form, before he may enter into such a further
relationship; provided that if he enters into a further relationship without the
consent of all the female parties to the subsisting polygynous relationship, that
further relationship entered into will be void; and provided further that the
registering officer must enquire into the existence of such consent having been
sought and granted when the further relationship is registered.

(5) In an application on the ground of want of compliance with this section, a court
may make such order with regard to the division of the relationship property of the
parties to the marriage or life partnership as it may deem just.

13(4) Any person who solemnises a marriage or registers a marriage or life partnership
where he or she knows or has reason to suspect that the capacity of a party to
freely consent to the relationship is impaired due to an intellectual disability or by
being under the influence of alcohol or any other intoxicating substance, shall be
guilty of an offence and liable on conviction to a fine or, in default of payment, to
imprisonment for a period not exceeding six months.

There was support that the envisaged legislation should require specifically that parties
should have mental capacity to enter into marriage,'*° such as to the extent that a person

must be able to appreciate what their actions give rise to, and the legal consequences

The CRL Commission; the NHTL; the Department of Communications; Muslim Lawyers for Social
Justice; Mr Craig Allan; the LRC; the Bah§gd?

commun
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thereof,’** and especially due to the serious personal and financial consequences, which

flow from a marriage.*> We therefore propose that the legislation should provide that
every person in terms of option one, in a protected relationship, or in terms of option two,
a marriage or life partnership, must have the capacity to understand the legal
consequences of the relationship at the time it was entered into. All parties, in terms of
option one in a protected relationship, or, in terms of option two, in a marriage or life
partnership, have equal status and capacity. We encourage respondents to provide
comment on our proposal and the legislative provision to be adopted to ensure that the
parties in all religious marriages or customary marriages or any other relationship have

exactly the same rights and equal status and capacity.
We propose the following clauses on capacity to enter into protected relationships:

7. Capacity requirement

Every person in a protected relationship must have the capacity to understand the legal
consequences of the relationship at the time it was entered into.

9. Equal status and capacity of parties to a protected relationship

All parties in a protected relationship have equal status and capacity.

We propose the following clauses on capacity to enter into marriages and life partnerships.
7. Capacity requirement

Every person in a marriage or life partnership must have the capacity to understand the
legal consequences of the relationship at the time it was entered into.

9. Equal status and capacity of parties to a marriage or life partnership
All parties in a marriage or life partnership have equal status and capacity.

How should relationships be established in terms of the envisaged

legislation
Introduction

In South Africa marriage officials are involved in civil marriages, in civil unions and in most
religious marriages in terms of the doctrines of religious organisations. Do they still need

to play a part and should they? In customary marriages and life partnerships in South

The Free State Society of Advocates.

The Pretoria Society of Advocates.
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Africa marriage officers play no role in the customary marriage coming into existence. We

note in Annexure D below that in a small number of USA states provision is explicitly made
for self-uniting marriages by the spouses without the involvement of a marriage officer or
celebrant. In South Africa in Ex Parte L (Also Known As A) the court explained the rule
that only authorised marriage officers are empowered in terms of the Marriage Act to
conduct valid marriages in South Africa by s a WherCgurt is dot vested with any
general jurisdiction where-under it can declare to be legally binding a ceremony of
marriage, which, whatever its religious solemnity, was not performed by a Marriage Officer

duly appointed as $%tch according to | awd.
Marriage officers in terms of the Marriage Act

The following is the position regarding marriage officers conducting marriages in terms of
the Marriage Act:

2.49.1 The holders of public office such as magistrates, special justices of the peace,
and the former Native Commissioners were marriage officers for the area or
district in which they held office. In 1986 the Native Courts were abolished, and
the powers of Native Commissioners lapsed.'** Since 1 June 1996 magistrates
no longer conduct marriages?*® and since then, officials of the Department of

Home Affairs take responsibility for conducting civil marriages.

2.49.2 Officers or employees in the public service or the diplomatic or consular service

of the RSA are designated marriage officers by virtue of their office.

2.49.3 Ministers of religion and other persons attached to religious institutions may
apply in writing to be designated as marriage officers by the Minister of Home
Affairs.

2.49.4 Where someone has acted as a marriage officer during any period or within
any area in respect of which he or she was not a marriage officer the DHA may

direct in writing that such person shall for all purposes be deemed to have been

[1947] 3 All SA 216 (C).
The Native Courts were abolished by the Special Courts for Blacks Abolition Act 34 of 1986.

Statistics SA Statistical release P0307 Marriages and Divorces 2002 (26 April 2005) at 3 see
https://www.statssa.gov.za/publications/P0307/P03072002.pdf.
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a marriage officer if satisfied that the person acted under the genuine belief

that he or she was a duly designated marriage officer.

The designation of a person as a marriage officer may be revoked on the
ground of misconduct or for any other good cause, and the authority of a
marriage officer to conduct marriages can be limited.

A marriage officer who is authorised to solemnise marriages in any country
outside the RSA may solemnise a marriage only if the parties thereto are both

South African citizens domiciled in the RSA.

Marriages may be conducted by a designated marriage officer only meaning
that a person who is not a marriage officer and who purports to conduct a
marriage is guilty of an offence. A marriage ceremony conducted in accordance
with the rites or formularies of any religion does which not purport to effect a

valid marriage is not in contravention of the Marriage Act.

Parties wishing to be married must submit their identity documents for
verification to the marriage officer or a party who is not in possession of an
identity document must complete the prescribed declaration.

If a marriage officer reasonably suspects that either of the parties intending to
marry is of an age which prevents him or her from contracting a valid marriage
without the consent or permission of some other person, the marriage officer
may refuse to solemnise a marriage. The marriage officer must then be
furnished with consent or permission in writing or with satisfactory proof
showing that the party in question is entitled to contract a marriage without

consent or permission.

2.49.10 Upon receipt of an objection to any proposed marriage the marriage officer

concerned must inquire into the grounds of the objection. If satisfied that there
is no lawful impediment to the proposed marriage, the marriage officer may
solemnise the marriage. If not so satisfied the marriage officer will refuse to

solemnise the marriage.

2.49.11 The Marriage Act does not compel a marriage officer who is a minister of

religion or a person holding a responsible position in a religious denomination

or organisation to solemnise a marriage which would not conform to the rites,
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formularies, tenets, doctrines or discipline of the religious denomination or

organisation.
Marriage officers in terms of the Civil Union Act

The provisions of the Civil Union Act largely correspond with the provisions of the Marriage
Act as regards solemnisation of civil unions without any substantial differences. The one
difference is section 6 of the Act which allows marriage officers objecting to solemnising
a civil union between persons of the same sex on the grounds of conscience, religion and
beliefs to solemnising a civil union between persons of the same sex. That marriage officer
shall not be compelled to solemnise such civil union. This provision was enacted pursuant
to the case of Home Affairs v Fourie in which Justice Sachs remarked that the legislature
might accommodate marriage officers who objected on the ground of sincere religious

grounds to conduct same-sex marriages.4®

In 2018 the legislature promoted a Private Members Bill the aim of which was the deletion
of section 6 of the Civil Union Act and the introduction of a transitional provision which
would mean exemptions granted to marriage officers would lapse 24 months from the
commencement of the amendment Act.}*’ The repeal of the provision was adopted by the
Home Affairs Portfolio Committee on 28 November 2018. The Portfolio Committee on
Home Affairs included a transitional clause in the Bill which provides that the existing
exemption from solemnising same sex marriages by DHA marriage officers under the Civil
Union Act would be valid for 24 months. Training and sensitising of officials would have
been provided to DHA officers on the constitutional rights of same sex couples. On 6
December 2018 the National Assembly passed the Bill which was then sent to the NCOP
Select Committee on Social Services for concurrence, but the Bill lapsed in May 2019.

Justice Sachs held in Minister of Home Affairs v Fourie as follows:

161. Reading-in of the words fAor spoused has th
involves minimal textual alteration. The values of the Constitution would be upheld. The existing
institutional mechanisms for the celebration of marriage would remain the same. Budgetary
implications would be minimal. The long-standing policy of the law to protect and enhance
family life would be sustained and extended. Negative stereotypes would be undermined.
Religious institutions would remain undisturbed in their ability to perform marriage ceremonies
according to their own tenets, and thus if they wished, to celebrate heterosexual marriages
only. The principle of reasonable accommodation could be applied by the state to ensure that
civil marriage officers who had sincere religious objections to officiating at same-sex marriages
would not themselves be obliged to do so if this resulted in a violation of their conscience. If
Parliament wished to refine or replace the remedy with another legal arrangement that met
constitutional standards, it could still have the last word.

PMG #ACi vil Uni on BALRMBhtpsi/pmg.ddg.zh/dommiittee-meeting/26833/;
https://[pmg.org.za/bill/789/.
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The Bill was revived in Parliament in 2019. On 5 November 2019 the NCOP Select

Committee on Security and Justice called for comment on the Bill.2*¢ On 1 July 2020 the
NCOP passed the Civil Union Amendment Bill. 24°, The Civil Union Amendment Act 8 of
2020 commenced on 22 October 2020.'%° The Act retained the transitional clause that any
exemption granted by the Minister in terms of section 6 of the principal Act, prior to the
commencement of the amendment Act, lapses 24 months from the date of
commencement of the Act.**! The Act now contains a second transitional clause!®? which
provides that the Minister must ensure that there is a marriage officer, other than a
marriage officer referred to in section 5 of the principal Act,*>® available to solemnise a civil

union at every DHA office.

A person may only be a spouse or partner in one marriage or civil partnership at any given
time. A person in a civil union may not conclude a marriage under the Marriage Act or the
Customary Marriages Act. A person who is married under the Marriage Act or the
Customary Marriages Act may not register a civil union. A prospective civil union partner
who has previously been married under the Marriage Act or Customary Marriages Act or
registered as a spouse in a marriage or a partner in a civil partnership, must present a
certified copy of the divorce order, or death certificate of the former spouse or partner, to
the marriage officer as proof that the previous marriage or civil union has been terminated.
The marriage officer may not proceed with the solemnisation and registration of the civil
union unless in possession of the relevant documentation. A civil union may only be
registered by prospective civil union partners who would, apart from the fact that they are
of the same sex, not be prohibited by law from concluding a marriage under the Marriage
Act or Customary Marriages Act.

PMG ACivil Union AnreOnldétsdiimg.erg.da/tall-forBonimeri®/871/.
SeePar |l i ament ANCOP passed the Cybercrimes Bi Ci
Laws Amendmgduly 2080 httds:8wavw.parliament.gov.za/press-releases/ncop-passed-
cybercrimes-bill-civil-union-and-science-and-technology-laws-amendment-bills ~ accessed 23

October 2020.

See Legalbrief Today fAlLegislation: AKdtvslimWnfonced?l

October 2020 https://legalbrief.co.za/media/filestore/2020/10/43831 22-10 Actl20f2020Judicial
Matters AmendmentAct.pdf accessed 23 October 2020.

Section (2(1).
Section 2(2).

This section deals with marriage officers who are religious officials or persons attached to religious
denominations or organisations.
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https://legalbrief.co.za/media/filestore/2020/10/43831_22-10_Act12of2020Judicial%20Matters%20AmendmentAct.pdf
https://legalbrief.co.za/media/filestore/2020/10/43831_22-10_Act12of2020Judicial%20Matters%20AmendmentAct.pdf
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Traditional leaders as marriage officers

The request for this investigation suggested that recognised traditional leaders be
appointed as marriage officers in South Africa. In our Report on Customary Marriages
(project 90) we explained the question arose whether the spouses' customary marriage
should be given a greater degree of certainty by having their marriage formally solemnised
before state authorities and then registered.*>* We noted that in 1985, we had proposed
the following as essential elements of customary marriage: competence of the parties at
customary law to marry one another; consent of the husband, the wife and legal guardian
of either of them if they were below the age of 21; and solemnisation by a marriage officer
and registration.!> These proposals were broadly in line with then existing statutory
regimes in KwaZulu-Natal and Transkei although outside KwaZulu-Natal and Transkei,
South Africa had never insisted on formal solemnisation of customary marriages.*® It was
also doubtful whether in uncodified customary law the many consents listed in university

curricula were ever really observed in practice.®’

Calls were also made when we developed the RCMA that provision ought to be made for
marriage officers in the conclusion of customary marriages.'®® During the consultations in
the late 1990s we grappled with the issue, conscious of the fact that a marriage officer
represents the state, which is the one granting married status to the parties. However, in
African custom the parties negotiate the marriage themselves as an alliance between two

kinship groups. That is why we settled for the concept of a registering officer instead of a

marriage of ficer. The notion of a customary marr.i

continues to divide opinion in traditional circles. Section 20 of the Traditional Leadership
Governance and Framework Act of 2003 provided the possibility of allocating a role for

traditional councils or leaders in the registration of marriages.**® The Traditional and Khoi-

See http://www.justice.gov.za/salrc/reports/r pri90 cstm 1998aug.pdf par 4.5.1.

SALRC Report on Customary Marriages par 4.5.2.
SALRC Report on Customary Marriages par 4.5.3.
Himonga & Moore Reform of customary marriage, divorce and succession in SA 100.

Statistics SA 0The Customary Marriages Act: b
t

a
registration of marriages and divorc@®page3n Sout h
Section 20 Guiding principles for allocation of roles and functions

(1) National government or a provincial government, as the case may be, may, through
legislative or other measures, provide a role for traditional councils or traditional leaders in
respect ofd

é
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r
r


http://www.justice.gov.za/salrc/reports/r_prj90_cstm_1998aug.pdf
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San Leadership Act 3 of 2019, which has not commenced yet, repealed, among others,

the Traditional Leadership Governance and Framework Act. The Traditional and Khoi-San
Leadership Act provides in section 20(1)(l) that a traditional council, a traditional sub-
council, a Khoi-San council and a branch has the functions conferred by customary law,

customs and statutory law consistent with the Constitution.6°

Should marriage officers in future be involved in establishing relationships?
Background

Possible options regarding marriage officers suggested by the DHA

In July 2019 the DHA met with marriage officers, including the organisation FOR SA,
informing them that they were developing a marriage policy. The DHA discussed three
possible options which might be adopted in the DHA policy, without indicating a preference

for any of the options, namely:*6!

1. Maintain the status quo (i.e. religious marriage officers have the right to, on grounds of
conscience, religion and belief, only solemnise heterosexual marriages);

2. Compel all religious officers by law to solemnise heterosexual and homosexual marriages
(i.e. you have the right to choose to be a religious marriage officer or not, but if you choose
to be one, you have to be prepared to solemnise all marriages); or

3. Remove the right of religious organisations / leaders to solemnise marriages altogether,
with the result that only the State can solemnise (and register) marriages.

The DHA also considered the difficulties marriage officers face to verify information when
one of the parties wishing to marry is a foreign national. The view of the DHA is that as
part of their strategy for curbing fraudulent marriages, marriages that involve foreign
nationals will only be conducted by DHA officials and that this will also reduce the amount

of time it takes to conclude such marriages.
Comment by respondents on involvement of marriage officers

The majority of respondents supported the future involvement of marriage officers in

conducting and registration of marriages. A comment was that all solemnising officers

(h) the registration of births, deaths and customary marriages; see
http://www.saflii.org/za/legis/consol_act/tlagfa2003431/ accessed 24 Oct 2020.

See https://www.gov.za/sites/default/files/gcis _document/201911/4286528-11act30f2019trad khoi
sanleadership.pdf accessed 24 October 2020.

FOR SA O6Proposed Changes to Marr i ahtips://fotsmomgsza/ Under wa

proposed-changes-to-marriage-laws-underway/ accessed on 20 Sept 2020.



http://www.saflii.org/za/legis/consol_act/tlagfa2003431/
https://www.gov.za/sites/default/files/gcis_document/201911/4286528-11act3of2019trad%20khoi%20sanleadership.pdf
https://www.gov.za/sites/default/files/gcis_document/201911/4286528-11act3of2019trad%20khoi%20sanleadership.pdf
https://forsa.org.za/%20proposed-changes-to-marriage-laws-underway/
https://forsa.org.za/%20proposed-changes-to-marriage-laws-underway/
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should be registered in accordance with the faith/culture/religion that they represent.6

Ministers of religion and other persons attached to religious institutions who are
designated as marriage officers in terms of the Marriage Act should be enrolled to conduct
weddings in terms of a new consolidated act i or should be allowed to apply in writing to
be designated as marriage officers if not enlisted yet. Religious marriage officers not in
the employ of the state should retain the right, in terms of section 15 of the Constitution,
to only solemnise weddings in accordance with the tenets and creeds of their belief-
systems as endorsed by the official resolutions of their religious institutions.3 A religious
ceremony may incorporate the registration of a marriage, it only does so if the priest,
reverend, imam, rabbi etc. is also the voluntary holder of a marriage licence.®* The current
system allows religious officials to become marriage officers (in terms of the legislation
best aligned with their religious beliefs) if they so wish, but also to cease being one if they
so choose. It is also not a requirement for the religious minister to be a marriage officer in
order for religious ceremonies to be conducted.'® In Islam a valid marriage can be
conducted without the need for a priest or any particular ceremony. It is sufficient that
that person is an adult and the parties consent to that person conducting the marriage
ceremony.'®” The difference between the officiating officer (i.e. priest, traditional leader or
imam) and the marriage officer (a state appointed official) must be identified.¢8

Respondents suggested about possible functions of marriage officers and other
functionaries that they are there to ensure that the contractual requirements are met such
as that the persons are properly identified and of sufficient age, that the parties are of
sound mind or seem to be of sound mind, that there is free consent and informed consent
and that signatures of signatories and witnesses are not forged.'®® Further, that any

administrative processes that facilitate the solemnisation of marriages are in order.'’® The

The CRL Commission; Mr Craig Allan; The Commission on Gender Equality; UUCSA and Muslim
Lawyers for Social Justice; Darhul lhsan; Department of Communications; Free State Society of

Advocates; Pretoria Society of Advocates; The
NHKA.

FOR SA.

FOR SA.

The Womends Cul tur al Group.

Muslim Lawyers Association.
The Islamic Forum Azaadville.
Mr Craig Allan.

Darhul Ihsan.

Wo me n
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role marriage officers play ensures that the requirements of valid marriages are met,*"

they issue a certificate to reflect compliance with the relevant legislation; record all
documents pertaining to the marriage including contracts of marriage; and effect the
necessary registration of the marriage.'’? A view was instead of having marriage officers
there should be registration officers'’® with their function being simply to record the coming
into existence of a secular legal marriage. The registration officer needs not be an official
or leader within a cultural or religious community as his/her function is merely
administrative, is different from the registration officer in terms of the RCMA whose duty
is to determine whether a customary marriage is in existence and would not be concerned
with the existence of any customary marriage but to bring into existence a secular legal

marriage.

A further suggestion was that a marriage certificate from a registered traditional authority
or religious body (which must be a long-established, recognised traditional or religious
authority, or functionaries approved and nominated by them) will be the only acceptable
document as proof of the marriage completed by customary, or religious rites; as proof
that consent of the contracting parties has been obtained; and as satisfying the definition
of a marriage or marital union.*”* There was also support for the involvement of traditional
leaders in the solemnisation of customary marriages, as registering officers and with
solemnisation to be done by the state.'”® Another view was that senior traditional leaders
should be provided marriage licences, and be given a role in the solemnisation and
registration of any or all forms of marriages.*’® By designating specified traditional and
specified religious leaders as marriage officers, there will be additional certainty regarding
the status of the marriage and safeguards for the verification of identities, any aspirant
spouses may still enjoy the benefit of having a separate ceremony performed by a
celebrant or traditional leader (who for some reason may not be recognised as a marriage

officer) which ceremony may be conducted according to customs or preferences.”’

Pretoria Society of Advocates.
The Islamic Forum Azaadville.
Jamiatul Ulama KZN.

Dr Abu-Bakr Asmal.

The NHTL

The Office Policy and Legislation Development Facilitation: Eastern Cape Cooperative Governance
and Traditional Affairs.

Free State Society of Advocates.
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2.60 Itwas also pointed out that marriage officers should not be restricted to appointed officials

or anyone who i dent ieligioneos anyapersoa holiling arrésgonsivle o f
position in any rel i gi ou sas asgnificant propottionmitheor or g
population do not identify as religious,'’® or cannot or do not wish to take up a position in

a religious organisation, but nonetheless would like to perform or participate in a marriage
ceremony reflecting their beliefs.1’® It was also said that is there a need not to mention
religion at all in the legislation governing marriage, except where it is relevant to
recognising a particular cultural practice and protecting the rights of women, such as in
Muslim marriages.'®® There was also opposition to the continued exemption for DHA
marriage officers from solemnising certain marriages.'®! The opposite view was that the

right of conscientious objection of marriage officers (both private and state marriage
officers) to act in accordance with their conscience and/or sincerely held beliefs regarding
marriage, should remain protected,®? and that exemptions should be granted to marriage
officers who wish not to solemnise and register certain types of marriages on religious

grounds.83

2.61 It was noted that the provisions of the Marriage Act already cater for the appointment of
Jewish marriage officers and longstanding practices of the Jewish faith, meaning that
Jewish marriages enjoy recognition under both religious and civil law without the need for
double registration.'® There is therefore ideally no need to alter the current marriage
regulatory framework as Jewish parties are free to marry and have their marriage
solemnised in accordance with their Jewish faith. The ante nuptial contract is a powerful
tool for Muslim couples'® and these relationships should be governed by contract and not
legislation. The Registrars of Deeds should be trained to be more accommodating to the

registration of Muslim ante nuptial contracts. The DHA had a specific campaign to register

178 Statistics SA Community Survey 2016 available at: http://cs2016.statssa.gov.za/wp-content/
uploads/2016/07/NT-30-06-2016-RELEASE-for-CS-2016-_Statistical-releas 1-July-2016.pdf
accessed 18 Sept 2020.

179 The LRC; CALS.
180 CALS.

181 The NHKA. The Commission on Gender Equality; the LRC saying that they take no position for or
against marriage officers.

182 Cause for Justice; FOR SA.
183 UUCSA; Darhul Ihsan.
184 Office of the Chief Rabbi.

185 The Womends Cul tural Group.


http://cs2016.statssa.gov.za/wp-content/%20uploads/2016/07/NT-30-06-2016-RELEASE-for-CS-2016-_Statistical-releas_1-July-2016.pdf
http://cs2016.statssa.gov.za/wp-content/%20uploads/2016/07/NT-30-06-2016-RELEASE-for-CS-2016-_Statistical-releas_1-July-2016.pdf
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Muslim imams as marriage officers, and it should introduce a similar campaign to register

Muslim females as marriage officers.8

Not everyone supported the involvement of marriage officers in conducting marriages. It
was said that if the focus of the Act is not on marriages but rather intimate relationships,
marriage officers will not be required, parties should be able to register their intimate
relationship and intimate relationship agreement with a functionary at DHA regardless

whether the relationship takes the form of a marriage or partnership.®’

As regards the requirements for the involvement of marriage officers it was said that
appointed marriage officers should have passed a written examination for solemnisation
and registration of marriages in terms of specific religions or cultures.'® A view was that
spouses will likely prefer that the marriage officer also be an officer of their religious
institution.'®® It was also said that the present requirements are sufficient, but that
traditional and religious leaders be granted marriage officer status upon written request
and be required to ensure that all requirements are observed in addition to customary or
religious rites.'* It was further suggested that we note the requirements of the Australian
Marriage Act relating to the solemnisation of marriages; appointment of authorised
celebrants, the publication, registration and evidence of registration of authorised
celebrants; that marriage officers should be properly trained with an accredited body and
that a marriage officer does not need to be a member of the clergy or a government official
to qualify to become a marriage officer.'®* It was further suggested that marriage officers
need to understand their role in Muslim marriages to enable the parties making informed
decisions and choices in respect of the marriage contract, but where their roles conflict
they need to advise the parties.®? It was also said registration as a marriage officer and/or
functionary with the DHA should be required to be renewed after a specified period; that

an oversight body must be created to regulate the conduct of marriage officers to protect

The Womends Cul tur al Group.
Prof Pieter Bakker.

The CRL Commission.

Mr Craig Allan.

Free State Society of Advocates.

Free State Society of Advocates.

The Womends Legal Centre.
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against bogus and sham marriages; and adequate training should be provided to marriage

officers to conduct their responsibilities with competence.*3

It was further said that marriage officers face difficulties in their attempts to submit the
required marriage documentation to the nearest DHA office after the solemnisation of a
marriage; that this process has proven to be unnecessarily time consuming and inefficient
meaning a revised submission protocol is required to expedite the process, by way of
online submissions or via third party submissions on behalf of the marriage officer with
his/her written instructions.®* Furthermore, marriage officers are often hindered by the
administrative hurdles in obtaining a clearance certificate for the purposes of officiating a
marriage between a foreign national and South African citizen; confusion lies with the
formalities that must be observed for the interview process to be duly authorised and
conducted by an immigration officer of the DHA, therefore clarity is required about the
requirements to be complied with in preparing for the interview and the interview itself, the
supporting documents that must be submitted, the steps to be taken in obtaining
documentation, the expected waiting period for the receipt of clearance, as well as any
other expectations of the marriage officer and interviewees in this process.

Issue Paper 35 asked if marriage officers should still be involved in solemnising marriages
what their function should be. The issue paper suggested the recording the marriage,
assisting with registration of the marriage or anything else to provide evidence of the
marriage for official purposes. Comments supported the functions we suggested in our
issue paper;1% the recording the identity of the spouses; the date of the marriage; previous
matrital status of the parties; whether or not the parties have entered into an antenuptial
contract;®® keeping a record of the marriages;*®’ submitting the completed forms to the
DHA for processing and issuing of the marriage certificate. It was said marriage officers
should continue to perform the functions that they presently fulfil, and that traditional
leaders, imams, Hindu pujari or pundits and other recognised religious leaders, should
now undertake the same tasks.!®® It was also said that a marriage officer should be a

supervisor and signatory to the prescribed contract, similar to a commissioner of oaths,

Muslim Lawyers for Social Justice.
Office of the Chief Rabbi.

Muslim Lawyers for Social Justice; The CRL Commission; The NHTL; The Department of
Communications; The LRC.

The Pretoria Society of Advocates; The Jamiatul Ulama KZN.
The Pretoria Society of Advocates.

The Free State Society of Advocates.



2.66

2.67

200
201
202
203
204

205

63
and should communicate the marriage to the DHA and the participation of the marriage

officer in any accompanying cultural or religious ceremony is permitted but optional.**® The
Marriage Officer must record that she has enquired whether the couple elect the Muslim
Chapter to apply to their marriage; notify the couple that they may conclude a pre-marital
contract; and notify the couple that the wife is entitled, but not obliged, to insert a clause
in the pre-marital contract that she may exit the marriage if the husband takes a further

spouse.?%

A further comment was the marriage officer must ensure that the parties understand the
commitment they are entering into in terms of their partnership agreement, should the
relationship be registered;?®! ensure the eligibility and free and full consent of both
parties,?®? the potential spouses are of marriageable age, and that the marriage is not in
any way a forced marriage. It was said the Civil Unions Act draws the distinction between
religious marriage officers and the DHA marriage officers tasked with fulfilling a public duty
or obligation on the part of the state, therefore retain these distinctions and build the criteria

for their roles accordingly.?%?

A comment was that the registration process and the solemnisation process must be
treated as two different functions as the skills required in one is different to the skills
required in the other and where a marriage officer is able and available to perform both
duties with the consent of the marrying couple than that should be allowed.?** It was also
suggested that an alternative solution to the issuing of marriage officer licences is to go
the route the SALRC took when it considered the opposition in traditional societies to a
state official "solemnising’ a marriage, namely that of a State official simply registering the
marriage; instead of a marriage officer. The DHA would thus have a registering officer who
simply registers marriages which completely removes the religious / cultural ceremony
aspects (including religious ministers) from the granting of legal married status to parties

by the State.??® The State official will simply register the marriage and issue a certificate

Mr Craig Allan.

The Womends Cul tur al Group.
Prof Pieter Bakker.

The LRC; The Jamiatul Ulama KZN.

The Womends Legal Centre.
The Sunni Ulama Council.

FOR SA.



2.68

2.69

206

207

208

209

64
of registration and the religious and/or cultural aspect will be performed independently

altogether and performed for example by the imam of the couple.
Evaluation

A number of respondents noted the cumbersome process of submitting returns to the
DHA. In Uganda this issue was raised t00.2% A number of respondents also noted
marriage officers who are public servants employed by the DHA and who have religious
objections to conduct same-sex marriages. We consider the matter has been settled by
the Saskatchewan Court of Appeal in 2011 in the Matter of Marriage Commissioners

appointed under the Marriage Act.?’

Suggestions have been made already in 2012 locally that the DHA civil servants should
perform a purely administrative function when conducting marriages in South Africa.2%
Furthermore, the amendments to the Civil Union Act to remove the conscientious
objections of DHA marriage officers to conduct same-sex marriages have now been
passed in Parliament in 2020. The NCOP Security and Justice Committee adopted the
Bill without amendment on 11 June 2020.2°° On 1 July 2020 the NCOP passed the Civil

See Annexure D under item D marriage officers about the establishment of a digital platform which
was suggested by the Ugandan Registry Services Bureau to address the challenges hard copy
documentation create for marriage and registry officers.

1995, S.S. 1995, c. M-4.1 2011 SKCA 3 https://www.canlii.org/en/sk/skca/doc/2011/2011skca3/
2011skca3.pdf accessed 19 September 2020. See Annexure D under item D marriage officers.

MacDougall Bruce, Elsje Bonthuys, Kenneth McKenzie Norrie & Marjolein van den Brink
fiConscientious Objection to Creating Same-Se x Uni ons: An | nt @anadiant i on a l
Journal of Human Rights (2012) 1:1 1271 164 at 162 https://commons.allard.ubc.ca/fac_pubs/216/

accessed 17 Nov 2020:

Another practical solution would be for the legal creation of either a marriage or a civil union to
be reduced to a simple bureaucratic function, similar to the registration of births, deaths, and
adoptions. There is no reason why the state should be responsible, or even able, to provide a
celebratory element to what is simply a change of legal status. Parties should be free to
celebrate their marriages or civil unions, whether by way of religious ceremonies or otherwise,
but this does not have to be coupled to the governmental function. Such a secularization of
marriage would remove the basis for religious objections, since marriage officers would be
engaged in a simple administrative act. The Uni ted Kingdomés <ci vil uni o
secular, with the role of registrars being entirely administrative. Although this regime did not
prevent the registrar in Ladele from objecting, it did make the rejection of her objections much
easier. For this reason the breach of the principle of secularism in allowing civil partnership
registrations on religious premises in England and Wales may be seen as a retrograde step é
(Footnote omitted.)

PMG ACybercrimes Bill; Civil Uni on Amendment Bill;
wi t h De put y httpsti/pmd.asct za/gcomdmittee-meeting/30454/?utm_campaign=minute-
alert&utm_source=trans actional&utmmedium=mail .



https://www.canlii.org/en/sk/skca/doc/2011/2011skca3/%202011skca3.pdf
https://www.canlii.org/en/sk/skca/doc/2011/2011skca3/%202011skca3.pdf
https://commons.allard.ubc.ca/fac_pubs/216/
https://pmg.org.za/committee-meeting/30454/?utm_campaign=minute-alert&utm_source=trans%20actional&utmmedium=mail
https://pmg.org.za/committee-meeting/30454/?utm_campaign=minute-alert&utm_source=trans%20actional&utmmedium=mail
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Union Amendment Bill.?*° Calls have been made that the President ought to refer the Bill

back to Parliament for reconsideration based on constitutional grounds.?!* Concerns have
also been raised about the adequacy of the parliamentary consultation on the Bill as oral
presentations were not allowed during the parliamentary process.?? As we noted above,
the Civil Union Amendment Act commenced on 22 October 2020.2*3

Sout h Af r i c a6 amillienspopulatiantesdsente® hy 86 363 marriage officers,
with 14 945 marriage officers from faith groups and 1 418 being Home Affairs officials.?°
A number of 543 marriage officers are designated to conduct civil unions, of which 309
are Home Affairs officials and 234 are from faith groups. At the Home Affairs ministerial
dialogues with stakeholders in 2019 the Minister of Home Affairs proposed that
designation of marriage officers should be for a period of five years and be renewed upon
the writing of an exam to test the knowledge of marriage officers. Large numbers of
marriage officers of religious organisations expressed the view that they would prefer no
longer to perform the function of marriage officers if they no longer were to enjoy the right

to refuse officiating at a marriage in terms of the envisaged legislation.

Parliament ANCOP passed the Cybercrimes Bill, Civil
Amendment Bills https://www.parliament.gov.za/press-releases/ncop-passed-cybercrimes-bill-
civil-union-and-science-and-technology-laws-amendment-bills; Mabuza Ern e s t ifRef usal b

marriage officers to perform samesex wunions <could
https://www.timeslive.co.za/news/south-africa/2020-06-12-refusal-by-marriage-officers-to-
perform-same-sex-unions-could-be-a-thing-of-the-past/ accessed 11 Sept 2020.

De Freitas Shaun O6Marriage officers should have th
2020 https://mg.co.za/opinion/2020-08-04-marriage-officers-should-have-the-right-to-object-on-
religious-grounds/, d-reedom of Religion SA petitions for review of same-s e x marriages bi
https://www.iol.co.za/news/south-africa/freedom-of-religion-sa-petitions-for-review-of-same-sex-
marriages-bill-50922495and Van Col | er Hel ene AThe Constitution
Civil Uni on A me n d2020nhttps:/Bviww.ibl.60.z&8n@ws/dpinion/the-constitutional-
problem-with-south-africas-civil-union-amendment-bill-a489a48e-9f79-49dd-94c0-4147fbf8dc6c

accessed 12 Sept 2020.

O0Freedom of Religion SA -pex imdromisades bielvliéw of san

Il Africa O0Ramaphosa Passes The Civil Uni on /
https://iafrica.com/ramaphosa-passes-the-civil-union-amendment-bill-into-law/ accessed 24
October 2020.

Statistics SA fASA populhtp/imewstatssa.goe.2a/@ps=12368; Statistiosi | | i on o
SA P0302 - Mid-year population estimates, 2019 29 July 2019
http://www.statssa.gov.za/publications/P0302/P03022019.pdf accessed 24 Oct 2020.

D H A Kefinote address by Home Affairs Minister Dr Aaron Motsoaledi at the marriage policy

dialogue with religious leaders in Ekurhuleni on 26 Sept e mber 20190 se
http://www.dha.gov.zal/index.php/statements-speeches/1288-keynote-address-by-home-affairs-
minister-dr-aaron-motsoaledi-at-the-marriage-policy-dialogue-with-religious-leaders-in-ekurhuleni

accessed 24 Oct 2020.
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https://www.timeslive.co.za/news/south-africa/2020-06-12-refusal-by-marriage-officers-to-perform-same-sex-unions-could-be-a-thing-of-the-past/
https://www.timeslive.co.za/news/south-africa/2020-06-12-refusal-by-marriage-officers-to-perform-same-sex-unions-could-be-a-thing-of-the-past/
https://mg.co.za/opinion/2020-08-04-marriage-officers-should-have-the-right-to-object-on-religious-grounds/
https://mg.co.za/opinion/2020-08-04-marriage-officers-should-have-the-right-to-object-on-religious-grounds/
https://www.iol.co.za/news/south-africa/freedom-of-religion-sa-petitions-for-review-of-same-sex-marriages-bill-50922495
https://www.iol.co.za/news/south-africa/freedom-of-religion-sa-petitions-for-review-of-same-sex-marriages-bill-50922495
https://www.iol.co.za/news/opinion/the-constitutional-problem-with-south-africas-civil-union-amendment-bill-a489a48e-9f79-49dd-94c0-4147fbf8dc6c
https://www.iol.co.za/news/opinion/the-constitutional-problem-with-south-africas-civil-union-amendment-bill-a489a48e-9f79-49dd-94c0-4147fbf8dc6c
https://iafrica.com/ramaphosa-passes-the-civil-union-amendment-bill-into-law/
http://www.statssa.gov.za/?p=12362
http://www.statssa.gov.za/publications/P0302/P03022019.pdf
http://www.dha.gov.za/index.php/statements-speeches/1288-keynote-address-by-home-affairs-minister-dr-aaron-motsoaledi-at-the-marriage-policy-dialogue-with-religious-leaders-in-ekurhuleni
http://www.dha.gov.za/index.php/statements-speeches/1288-keynote-address-by-home-affairs-minister-dr-aaron-motsoaledi-at-the-marriage-policy-dialogue-with-religious-leaders-in-ekurhuleni
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Proposals

The fact that customary law generally does not require the presence of a marriage officer
for a customary marriage to be established, needs to be considered. Normally, a life
partnership also does not involve a marriage officer either. In view of the general support
by respondents, we need to retain the involvement of marriage officers in conducting

marriages.

We propose that provision should be made for different categories of marriage officers
designated by the Minister as marriage officers such as employees in the public service;
religious officials of, or persons holding responsible positions in, religious denominations
or organisations; persons holding responsible positions in non-religious organisations that
engage in solemnising marriages; and any traditional or Khoi-San council, or any person
duly authorised by the council. We propose that such designations may be made with or
without limitations. The Minister may also revoke designations at the request of the
religious denomination or organisation, the non-religious organisation or the marriage
officer. We also propose that any affected person may appeal to the Minister about any
decision taken by a person acting under a power delegated by the Minister regarding a
designation. The Minister is empowered on appeal to confirm, set aside or vary any
decision or limitation or take any other appropriate decision.

We consider that provision should be made that the Minister may by regulation further
determine the requirements for appointment of marriage officers, the duration and renewal
of a designation, the required qualifications or training to be provided; revocation of a

designation; etc.

We further propose that marriage officers must be required to verify the identities of the
parties intending to enter, as option one, into a protected relationship or option two, a
marriage. The marriage officer, the parties to the protected relationship (or marriage) and
the two witnesses must sign the marriage register immediately after the solemnisation of
the relationshi p | mMardageoffices mistkeep recorgsrofepotected
relationships (or marriages) conducted. The marriage officer must issue a copy of the
marriage register to the parties to the relationship. A marriage officer is required to transmit
the marriage register and records to the official in the public service who is responsible for
the population register in the area in question. The latter must include the particulars of
the protected relationship (or marriage) in the population register. A transitional provision

is also proposed that a marriage officer who was authorised to solemnise protected
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relationships (or marriages) in terms of prior legislation, shall continue to have authority to

solemnise such relationships under the proposed legislation.
2.75.1 We propose the following clause on marriage officers solemnising protected relationships:

10. Marriage officers

(2) The Minister and any officer in the public service authorised thereto by him or her
may designate i

@) any officer or employee in the public service to be, by virtue of his or her
office and so long as he or she holds such office;

(b) any religious official, or any person holding a responsible position in any
religious denomination or organisation;

(© any person holding a responsible position in a non-religious organisation
that engages in solemnising marriages; or

(d) any traditional or Khoi-San council or any person duly authorised by the
council,

as a marriage officer for the purpose of solemnising protected relationships with or
without limitations which designation the Minister may revoke on the request of the
religious denomination or organisation, the non-religious organisation or the
marriage officer.

2) The application for and designation of a marriage officer must be in such form as
the Minister may prescribe.

3) No marriage officer shall solemnise a protected relationship unless each of the
parties to a protected relationshipi

@) produces to the marriage officer his or her identity card or identity document
or his or her birth certificate; or

(b) who does not have an identity card or identity document i

0] gives to the marriage officer proof of application for an identity card
or identity document or a birth certificate; or

(ii) gives to the marriage officer the prescribed affidavit.

(4) The prescribed marriage register must be signed immediately after the
solemnisation by the marriage officer, the parties to the protected relationship and
the two witnesses i rnhemar@ade officerhtre paties tpthee s e nc e
protected relationship and the two witnesses.

(5) Each marriage officer must keep a record of all protected relationships conducted
by him or her.

(6) A marriage officer must issue a copy of the marriage register to the parties once
the protected relationship is solemnised.



(7)

(8)
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A marriage officer must within one month after the solemnisation of a relationship
transmit the marriage register and all other prescribed records to a registering
officer in the prescribed form for registration of the relationship who must cause
the particulars of the protected relationship concerned to be included in the
population register.

Any person who, at the commencement of this Act, or prior laws, was authorised
to solemnise any protected relationships, shall continue to have authority to
solemnise such relationships as if such law had not been repealed, but shall
exercise such authority in accordance with the provisions of this Act and its
regulations.

(9)(a) Any affected person may appeal to the Minister about any decision taken by a

person acting under a power delegated by the Minister which 1
0] refuses the grant or renewal of a designation;
(i) imposes a condition on the grant or renewal of a designation; or
(iii) suspends or revokes a designation.

(b) The Minister may, after considering an application referred to in paragraph

(a), confirm, set aside or vary any decision or limitation or take any other
appropriate decision.

2.75.2 We propose the following clause on marriage officers solemnising marriages:

10.

(1)

(2)

3)

Marriage officers

The Minister and any officer in the public service authorised thereto by him or her
may designate i

@ any officer or employee in the public service to be, by virtue of his or her
office and so long as he or she holds such office;

(b) any religious official, or any person holding a responsible position in any
religious denomination or organisation;

(© any person holding a responsible position in a non-religious organisation
that engages in solemnising marriages; or

(d) any traditional or Khoi-San council or any person duly authority authorised
by the council,

as a marriage officer for the purpose of solemnising marriages with or without
limitations which designation the Minister may revoke on the request of the
religious denomination or organisation, the non-religious organisation or the
marriage officer.

The application for and designation of a marriage officer must be in such form as
the Minister may prescribe.

No marriage officer shall solemnise a marriage unless each of the parties to a
marriageit
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(a) produces to the marriage officer his or her identity card or identity document
or his or her birth certificate; or

(b) who does not have an identity card or identity document i

0] gives to the marriage officer proof of application for an identity card
or identity document or a birth certificate; or

(i) gives to the marriage officer the prescribed affidavit.

(4) The prescribed marriage register must be signed immediately after the
solemnisation by the marriage officer, the parties to the marriage and the two
witnesses in each otherbés presence.

(5) Each marriage officer must keep a record of all marriages conducted by him or
her.

(6) A marriage officer must issue a copy of the marriage register to the parties once
the marriage is solemnised.

) A marriage officer must within one month after the solemnisation of a marriage
transmit the marriage register and all other prescribed records to a registering
officer in the prescribed form for registration of the relationship who must cause
the particulars of the marriage concerned to be included in the population register.

(8) Any person who, at the commencement of this Act, or prior laws, was authorised
to solemnise any marriages, shall continue to have authority to solemnise such
relationships as if such law had not been repealed, but shall exercise such
authority in accordance with the provisions of this Act and its regulations.

(9)(a) Any affected person may appeal to the Minister about any decision taken by a
person acting under a power delegated by the Minister which i

(@ refuses the grant or renewal of a designation;
(ii) imposes a condition on the grant or renewal of a designation; or
(iii) suspends or revokes a designation.

(b) The Minister may, after considering an application referred to in paragraph (a),
confirm, set aside or vary any decision or limitation or take any other appropriate decision.

J. Time, place and form of marriage

1. Background

276 The DHA request that this i nvethdsiatlgshouidbave be <con
no interest €é how the religious or cultural ri
no interest in giving legal legitimacy to one or other practice in relation to the conclusion
of a marriaged and that 6any marriage officer

according to any religious; cultural or secular p r a c.t Furthemdore, the DHA noted
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already in 1996 whenitrequiredthe SALRC t o revi ew t h eherdMmever

increasing pressure on the Department to provide for less formal requirements regarding

places where a marrit®age might take placebd.

The Marriage Act provides for two eventualities as regards the marriage formula to be
used by marriage officers. The first instance is a marriage officer who is a designated
minister of religion or a person holding a responsible position in a religious denomination
or organization may in solemnising a marriage follow the formula and rites usually
observed by the religious denomination or organisation concerned if the marriage formula
has been approved by the Minister of Home Affairs. The second instance is that a
designated minister of religion or a person holding a responsible position in a religious
denomination or organization if the marriage formula has not been approved by the
Minister, or in the case of any other marriage officer, the marriage officer concerned shall
put the prescribed questions to each of the parties separately, each of whom shall reply
thereto in the affirmative.?” The formula further provides that thereupon the parties shall
give each other the right hand and the marriage officer concerned shall declare the
marriage solemnised in the following wo

have been |l awfully marriedo.

The Marriage Act also provides for the validity of a marriage where the marriage formula
has not been strictly been complied with relating to the questions be put to each of the
parties or to the declaration whereby a marriage is declared solemnised or to the
requirement that the parties shall give each other the right hand. The requirements are
that there was not strict compliance due to an error, omission or oversight committed in
good faith by the marriage officer; or an error, omission or oversight committed in good
faith by the parties or owing to the physical disability of one or both of the parties. The
further conditions are that the marriage has in every other respect been solemnised in
accordance with the provisions of the Act or a former law, that marriage shall, provided
there was no other lawful impediment thereto and provided further that such marriage, if
it was solemnised before the commencement of the Marriage Amendment Act 51 of

1970,%*® has not been dissolved or declared invalid by a competent court and neither of

SALRC Report on the Review of the Marriage Act at page 2.

Do you, A.B., declare that as far as you know there is no lawful impediment to your proposed
marriage with C.D here present, and that you call all here present to witness that you take C.D. as
your lawful wife (or husband)?

The long title of the Marriage Amendment Act of 1970 indicates the range of amendments this Act
effected namel y: 60To amend the Marriage Act
provisions thereof in respect of any Bantu in the Republic and any member of any of the native
nations in the territory of South-West Africa to the Minister of Bantu Administration and

r ds:

age A

O

1961,
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the parties to such marriage has after such marriage and during the life of the other,

already lawfully married another, be as valid and binding as it would have been if the said

provisions had been strictly complied with.

2.79 The Civil Union Act also prescribes a formula for the solemnisation of a marriage or a civil
partnership.?!®* A marriage officer must inquire from the parties appearing before him or
her whether their civil union should be known as a marriage or a civil partnership.??° In
solemnising any civil union, the marriage officer must put the prescribed questions to each
of the parties separately, and each of the parties must reply thereto in the affirmative.??!
Thereupon the parties must give each other the right hand and the marriage officer
concerned must declare the marriage or civil partnership, as the case may be, solemnised
int he following words: 6l declare that A.B. and

in a marriage/®ivil partnershipo.

2.80 If the provisions relating to the questions to be put to each of the parties separately or to
the declaration whereby the marriage or civil partnership shall be declared to be
solemnised, or to the requirement that the parties must give each other the right hand,
have not been strictly complied with owing tod an error, omission or oversight committed
in good faith by the marriage officer; an error, omission or oversight committed in good
faith by the parties; or the physical disability of one or both of the parties, and such civil
union has in every other respect been solemnised in accordance with the provisions of the
Civil Union Act, that civil union shall, provided there was no other lawful impediment
thereto, be valid and binding.?#

2. Views of respondents

2.81 Issue Paper 35 noted that the DHA request for this investigation said that the state should

have no interest in how the religious or cultural rituals are conducted in a marriage

Development, and to provide that the administration of certain other laws may be assigned to the
said Minister in respect of any Bantu; to abolish banns of marriage, notices of intention to marry
and special marriage licences; to enable girls of the age of fifteen year to marry without the
permission of the Minister; to apply the said Act to the territory of South-West Africa, including the
Eastern Caprivi Zipfel: andtopr ovi de f or incident al matterso.

219 Section 11 of the Civil Union Act.
220 Section 11(1) of the Civil Union Act.

221 Do you, A.B., declare that as far as you know there is no lawful impediment to your proposed
marriage/civil partnership with C.D. here present, and that you call all here present to witness that
you take C.D. as your | awful spouse/civil partner ?0

222 Section 11(2) of the Civil Union Act.
223 Section 11(3) of the Civil Union Act.



2.82

2.83

224

225
226
227
228
229

230

72
ceremony. The Issue paper explained that the Marriage Act and Civil Union Act prescribe

the formulae to be used during certain marriage ceremonies and asked whether
respondents agree and if not why. A number of respondents were of the view that the
state should have no interest in prescribing a marriage formula.??* A view shared by
respondents was that that religious or cultural groups should be allowed to choose if they
want to use a specific formula,?®® and if they choose not to have a formula, then only
registration should take place in terms of the legislation governing the specific religion or

culture.??®

A view was that a form of marriage formula or prescribed formal requirements must,
however, be imposed in addition to the religious or cultural rituals, before or after the
ceremony, should the parties not wish for it to interfere with the ceremony, and the formula
or formal requirements ought to relate to verifying the identity and age of the aspirant
spouses and confirming that each party consents to the marriage.??’ A further view was
that the State should have an interest if certain religious and cultural rituals used in a
marriage ceremony may be used to discriminate and/or oppress women, therefore there
should be a minimum requirement in all of these rituals that both parties to the marriage
must be present, at least 18 years of age and enter the marriage out of their own free will,
to ensure that the constitutional values are not violated by religious and/or cultural
rituals.??® This latter view is also shared by other respondents who commented that child
marriages are often concluded in religion or customary marriages®®® or as a cultural

practice that leads to a valid marriage.?*°

Further views were that the principal task of the marriage officer is to ensure that the
couple consent to be married; if this objective is achieved there is no need for any other
ceremony or formula; there is no prescribed ceremony for a Muslim marriage except for
the handing over or promise of the mehr (or obligatory gift by the husband to the wife as

part of the marriage contract); other rituals are merely custom; many monogamous

The NHTL; The Office Policy and Legislation Development Facilitation: Eastern Cape Cooperative
Governance and Traditional Affairs; The Free State Society of Advocates; Mr Craig Allan; UUCSA,;

The Sunni Ul ama Council; the Bah8d&6i community,;

The Islamic Forum Azaadville; The CRL Commission.

The CRL Commission; the Jamiatul Ulama KZN.

The Free State Society of Advocates.

The Pretoria Society of Advocates; FOR SA; Muslim Lawyers for Social Justice; The NHKA.
The LRC.

Womends Legal Centre.

Mu s |
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Muslims marry under their religious customs, thereafter they register the marriage with a

marriage officer.?3! It was said that Muslim marriages are formulaic by definition and

therefore, are closer to tHe Marriage Act of

2.84 The development of a new marriage formula was supported by some respondents,3
saying that the formula should contain gender inclusive language; it should be devoid of
references to religiously-ordained roles for the different partners; the religious/cultural
rituals conducted in a marriage ceremony correspond with the Bill of Rights; and a
consequentialist ethical approach rather than a deontological ethical approach should be
followed.?** Another view was that if all intimate relationships are recognised and not the
marriage per se, then religious and cultural formulae will not play any role in the conclusion
of an intimate relationship, the parties will merely be required to register their relationship
or prove the existence of such a relationship should they want the consequences of

recognised intimate relationships.z®,

2.85 We also asked in the issue paper whether a prescribed marriage formula contributes in
any way towards effecting legal certainty as to a marriage having been conducted? Views
were that a prescribed formula would bring about legal certainty regarding the
requirements that should be met in order for a valid marriage to be concluded in terms of
the religion or culture;>® that to an extent, as the marriage officer is entitled to accept that
there is no lawful impediment, and there are two individuals present to witness the
conclusion of the marriage;*” and that defining the minimum legal requirements ensures

legal certainty and prevents abuse of the system.?#

2.86 Similar qualified views were that although to some extent the exchange of the marriage
formula in front of witnesses provide legal certainty that the marriage was entered between
the parties, it is the confirmation of the withesses and the parties that provide legal

certainty and not just the formula, and that the content of the words is therefore not what

231 The Womends Cultural Group.
232 UUCSA.

233 Darhul Ihsan; The NHKA; FOR SA.

234 The NHKA.

235 Prof Pieter Bakker.
236 The CRL Commission.
287 The Free State Society of Advocates.

238 The Pretoria Society of Advocates.
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is critically important, but that the contract was witnessed.?*® Similar views were that the

formula at the time of solemnisation does give legal certainty to the marriage,?*° by virtue
of the binding contractual nature of the wording.?** There were outright views saying no,*2
that registration effects certainty of the existence of an intimate relationship,?*® and that
legal certainty about any contract is enforced by ensuring that the signatories are adult,
clearly identified, of sound mind, willing, informed, and physically present at the signing

ceremony.?*
Proposals

We agree with respondents that the state has no interest in any marriage formula used by
a marriage officer to solemnise, in terms of option one, a protected relationship, or in terms
of option two, a marriage, or that the prescribed words of a marriage formula effects
certainty. We propose that the legislation should allow a marriage officer to solemnise a
protected relationship or marriage at any place and at any time on any day of the week in
accordance with any mode of solemnisation, or in accordance with any religious or cultural
practice. We further propose that a marriage officer shall not solemnise a protected
relationship or marriage unless satisfied that each party has the capacity to understand
that he or she enters into a protected relationship or marriage and what the consequences
of that relationship are.

We propose that a marriage officer must ask the parties whether they declare that they
freely consent to the formalisation of their intended relationship; that there is no lawful
impediment to their relationship; they are not related on account of consanguinity, affinity
or an adoptive relationship; and that they call two persons present to witness that they
each take the other to be their legal partner in the case of a protected relationship and

spouse in the case of a marriage.
We propose the following clause on the time, place and form of protected relationships:

11. Time, place and form of protected relationships

The Womends Legal Centre.
UUCSA

Darhul Ihsan.

The Jamiatul Ulama KZN.

Prof Pieter Bakker.

Mr Craig Allan.
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A marriage officer may solemnise a protected relationship at any place and at any
time on any day of the week in accordance with any mode of solemnisation, or in
accordance with any religious or cultural practice.

A marriage officer shall not solemnise a protected relationship unless he or she is
satisfied that each party has the capacity to understand that he or she enters into
a protected relationship and what the consequences of that relationship are.

A marriage officer shall ask each party who intends to enter into a protected
relationship whether’

(@) he or she freely consents to the formalisation of the intended relationship;

(b) there is no lawful impediment to the formalisation of their intended
relationship;

(© they are not related on account of consanguinity, affinity or an adoptive
relationship as referred to in section 12 of the Criminal Law (Sexual
Offences and Related Matters) Amendment Act, 2007 (Act No. 32 of 2007);
and

(d) that they call two persons present to witness that they each take the other
to be their legal partner.

2.89.2 We propose the following clause on the time, place and form of marriages:

11.

(1)

(2)

3)

Time, place and form of marriages

A marriage officer may solemnise a marriage at any place and at any time in
accordance with any mode of solemnisation, or in accordance with any religious
or cultural practice.

A marriage officer shall not solemnise a marriage unless he or she is satisfied that
each party has the capacity to understand that he or she enters into a marriage
and what the consequences of that relationship are.

A marriage officer shall ask each party who intends to enter into a marriage
whet her '

@) he or she freely consents to the formalisation of the intended relationship;

(b) there is no lawful impediment to the formalisation of their intended
relationship;

(©) they are not related on account of consanguinity, affinity or an adoptive
relationship as referred to in section 12 of the Criminal Law (Sexual
Offences and Related Matters) Amendment Act, 2007 (Act No. 32 of 2007);
and

(d) that they call two persons present to witness that they each take the other
to be their legal spouse.
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Registration of relationships

Registration of marriages as required by international instruments

The UN Convention on Consent to Marriage, Minimum Age for Marriage and Registration
of Marriages of 10 December 1962 provides in article 3 that all marriages shall be
registered in an appropriate official register by the competent authority. The UN
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) of
1979 provides also in article 16(2), among others, that necessary action, including
legislation, shall be taken to make the registration of marriages in an official registry
compulsory. The African Charter on the Rights and Welfare of the Child deals in article 21
with protection against harmful social and cultural practices. It requires that states take
effective action, including legislation to make registration of all marriages in an official
registry compulsory.?®®> The Committee on the Elimination of Discrimination against
Women adopted its General Recommendation 21, on equality in marriage and family
relations in 1994, Paragraph 39 of its recommendations provides that States parties
should also require the registration of all marriages whether contracted civilly or according
to custom or religious law.?*¢ The 2008 SADC Protocol on Gender Development?*’
provides in article 8(2)(c) that legislation on marriage shall ensure, among others, that
every marriage, including civil, religious, traditional or customary, is registered in

accordance with national laws.

On 2 July 2015 the Human Rights Council of the United Nations adopted resolution 29/8
on strengthening efforts to prevent and eliminate child, early and forced marriage.?*® It
urged States, among others, to strengthen their efforts to ensure free marriage, divorce
and death registration as part of the civil registration and vital statistics systems, especially
for individuals living in rural and remote areas, including by identifying and removing all
physical, administrative, procedural and any other barriers that impede access to

registration and by providing, where lacking, mechanisms for the registration of customary

Available at http://www.un.org/en/africa/osaa/pdf/au/afr _charter rights welfare child africa
1990.pdf accessed 21 Aug 2020.

General Recommendation No. 21 (13th session, 1994) adopted on 4 February 1994 see
http://www.un.org/ womenwatch/daw/cedaw/recommendations/recomm.htm accessed 21 Aug
2020.

See https://www.sadc.int/documents-publications/show/Protocol on Gender and Development
2008.pdf accessed 21 Aug 2020.

See https://digitallibrary.un.org/record/803360?In=en#record-files-collapse-header accessed 21
Aug 2020.



http://www.un.org/en/africa/osaa/pdf/au/afr_charter_rights_welfare_child_africa%20_1990.pdf
http://www.un.org/en/africa/osaa/pdf/au/afr_charter_rights_welfare_child_africa%20_1990.pdf
http://www.un.org/%20womenwatch/daw/cedaw/recommendations/recomm.htm
https://www.sadc.int/documents-publications/show/Protocol_on_Gender_and_Development%20_2008.pdf
https://www.sadc.int/documents-publications/show/Protocol_on_Gender_and_Development%20_2008.pdf
https://digitallibrary.un.org/record/803360?ln=en#record-files-collapse-header
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and religious marriages. On 8 May 2019 the Committee on the Elimination of

Discrimination against Women and the Committee on the Rights of the Child issued its
joint general recommendation and general comment on harmful practices.?® They
recommended that the States parties to the Conventions adopt or amend legislation with
a view to effectively addressing and eliminating harmful practices, that States parties
ensure, among others, that a legal requirement of marriage registration is established and
effective implementation is provided through awareness-raising, education and the
existence of adequate infrastructure to make registration accessible to all persons within
their jurisdiction; and that a national system of compulsory, accessible and free birth
registration is established in order to effectively prevent harmful practices, including child

marriage.
Civil registration of vital events

Justice Sachs noted in Minister of Home Affairs v Fourie the benefits which the

regularisation of a marriage holds:?°

[69] é formalisation of marriages provides for valuable public documentation. The parties
are identified, the dates of celebration and dissolution are stipulated, and all the multifarious
and socially important steps which the public administration is required to make in connection
with children and forward planning, are faci

The DHA request for the investigation explains that it dvas a duty to ensure that each
person's status is accurately captured on our data base which is ultimately going to
underpin many other digital systems of government and will in future also extend into our
broader econodnmytd haendactchuatacy and integri

major concern for our department as we invest huge sums of money to evolve into a more

secure and trusted system of identity and

See https://undocs.org/en/CRC/C/GC/18/REV.1 par 55 and for a discussion of child and or forced
marriage paras 20 to 24. See further the Joint general recommendation/general comment No. 31
of the Committee on the Elimination of Discrimination against Women and No. 18 of the Committee
on the Rights of the Child on harmful practices of 4 Nov 2014
https://reliefweb.int/sites/reliefweb.int/files/resources/ CEDAW_C GC 31 CRC C GC 18 7557

E.pdf; UN Human Ri ght s Experts Set Ou't St atesod
https://www.girlsnotbrides.org/un-human-rights-experts-set-states-obligations-address-child-
marriage/ accessed 21 Aug 2020.

See http://www.saflii.org.za/za/cases/ZACC/2005/19.html accessed 21 Aug 2020.
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Obl i ga


https://undocs.org/en/CRC/C/GC/18/REV.1
https://reliefweb.int/sites/reliefweb.int/files/resources/CEDAW_C_GC_31_CRC_C_GC_18_7557%20_E.pdf
https://reliefweb.int/sites/reliefweb.int/files/resources/CEDAW_C_GC_31_CRC_C_GC_18_7557%20_E.pdf
https://www.girlsnotbrides.org/un-human-rights-experts-set-states-obligations-address-child-marriage/
https://www.girlsnotbrides.org/un-human-rights-experts-set-states-obligations-address-child-marriage/
http://www.saflii.org.za/za/cases/ZACC/2005/19.html
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In 2018, 131 240 civil marriages were registered at the DHA.%! In 2018 there was a

decrease of 3,1% of registered civil marriages compared to the 135 458 registered civil

marriages of 2017.
Registration of customary marriages

The RCMA provides that the spouses of a customary marriage have a duty to ensure that
their marriage is registered.®> A customary marriage entered into after the
commencement of the RCMA, must be registered within a period of three months after the
conclusion of the marriage or within such longer period as the Minister may from time to
time prescribe by notice in the Gazette.?>® Either spouse may apply to the registering
officer in the prescribed form for the registration of his or her customary marriage and must
furnish the registering officer with the prescribed information and any additional
information which the registering officer may require in order to satisfy him or herself as to
the existence of the marriage.?>* A registering officer must, if satisfied that the spouses
concluded a valid customary marriage, register the marriage by recording the identity of
the spouses, the date of the marriage, any lobolo agreed to and any other particulars
prescribed.?® The registering officer must issue to the spouses a certificate of registration,
bearing the prescribed particulars.?®® If for any reason a customary marriage is not
registered, any person who satisfies a registering officer that he or she has a sufficient
interest in the matter may apply to the registering officer in the prescribed manner to

enquire into the existence of the marriage.?*’

If the registering officer is satisfied that a valid customary marriage exists or existed
between the spouses, he or she must register the marriage and issue a certificate of

registration.?8 If a registering officer is not satisfied that a valid customary marriage was

Statistics SA Statistical Release P0307 Marriages and divorces 2018 2.1 Civil marriages 25 March
2020 http://lwww.statssa.gov.za/publications/P0307/P03072018.pdf accessed 14 Aug 2020
(Statistics SA Marriages and divorces 2018).

Section 4(1).

Section 3(2)(b). The latest notice was issued in GN 484 of 2 June 2017 in (Government Gazette
No. 40883) whereby the then Minister of Home Affairs prescribed a further period for the registration
of customary marriages up to 30 April 2019.

Section 4(2).

Section 4(4)(a).
Section 4(4)(b).
Section 4(5)(a).
Section 4(5)(b).
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entered into by the spouses, he or she must refuse to register the marriage.?*® A court

may, upon application made to that court and upon investigation instituted by that court,
order the registration of any customary marriage or the cancellation or rectification of any
registration of a customary marriage effected by a registering officer.?® A certificate of
registration of a customary marriage constitutes prima facie proof of the existence of the
customary marriage and of the particulars contained in the certificate.?®* Failure to register

a customary marriage does not affect the validity of that marriage.262

The SALRC, in its Report on Customary Marriages,?®® recommended that registration of
a customary marriage should not be compulsory. To allow registration at the instance of
one of the parties would sensibly acknowledge the fact that this formality has no intrinsic
merit: it is a pragmatic means of proving marriage when the spouses find it necessary to
do so. It followed that, if spouses did not have their marriage registered, they could prove

its existence by other means.?5

Himonga and Moore suggest that traditional leaders who are not designated registration
officers would be able to fulfil a crucial role in the registration of customary marriages
particularly in promoting protection of women to customary marriages and also in providing
proof of the existence and validity of a customary marriage, and for purposes of
succession and inheritance.?®® Himonga and Moore reflect also on the decline in the
statistics of registration of customary marriages.®® They remark that their findings support
the argument that officials of the DHA were giving priority to registering marriages in terms
of the civil marriage legislation instead of a customary marriage in terms of the RCMA.
They mention a number of reasons why this might happen such as the paperwork being
more elaborate to investigate and register a customary marriage; and officials might be
ignorant of the differences between customary and civil marriages and especially the
different consequences which apply when a civil marriage gets registered when it actually

a customary marriage was entered into. Although the RCMA provides that either spouse

Section 4(6).
Section 4(7).
Section 4(8).
Section 4(9).

SALRC Report on Customary Marriages par 4.5.6 and further
https://www.justice.gov.za/salrc/reports/ r_pri90 cstm 1998aug.pdf.

SALRC Report on Customary Marriages par 4.5.7.
Himonga & Moore Reform of customary marriage, divorce and succession in SA 118.

Himonga & Moore Reform of customary marriage, divorce and succession in SA 128.
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can apply to have a customary marriage registered this is not what necessarily happens

at a DHA office when one spouse attends an office wishing to register the customary

marriage:®’

2.100 Provision is also made in the Code of Zulu Law for an official witness which is defined as
a person appointed to officiate at the celebration of customary marriages.?®® When a
marriage has been arranged, the family head of the parties must report the date of
marriage to the chief, deputy chief or headman who directs the official witness to attend
the marriage.?®® The duties of the official witness include to ascertain publicly at an early
stage of the marriage ceremony whether the bride enters the marriage of her own free will
and consent to the marriage with her intended husband.?”° If the bride declines to
announce her consent, declares her dissent or is otherwise appears unwilling to proceed
with the marriage, then the official withess is empowered to prohibit the marriage to
proceed. The official witness is further entitled to take the bride under his protection if
necessary and without delay report the matter to the then Commissioner or magistrate. A
further function of the official witness is that at a convenient time during the marriage
ceremony the bridegroom, his father, or his family head or the person who contributed
towards the lobolo must publicly declare the source of the lobolo to the official witness.?"

2.101 In 2018, 3 160 customary marriages had been registered at the DHA.?”? This figure

presented an increase of 22,1% from the 2 588 customary marriages which were

267 The Law, Race and Gender Research Unit UCT fAThe Rec
Af rica: Law, Policy a http://wwi.lara.ect ac. zassi@s/default/files/ 4
image_tool/limages/347/FactSheets/CLS RCMA Factsheet 2012 Eng.pdf accessed 14 Aug
2020. See al so Dewar Bel | ASouth Africaomayhe effe
Marriages Amendment Bill, 2009 on the Recognition

Feb 2012 Mondag.com https://www.mondag.com/southafrica/family-law/161784/the-effect-of-the-
draft-recognition-of-customary-marriages-amendment-bill-2009-on-the-recognition-of-customary-
marriages-act-120-of-1998accessed 14 Aug 2020 who comments, amor
together must register the marriage. The problem is that if one spouse refuses to register the

marriage there is no affordable remedy available to the other spouse compelling them to register

the marriage. The other spouse would have to bring a court application to do this. Many women in

customary marriagesc annot al ways afford to do this. o

268 KwaZulu Act on the Code of Zulu Law No 16 of 1985.

269 Section 40 of the KwaZulu Act on the Code of Zulu Law.
270 Section 42 of the KwaZulu Act on the Code of Zulu Law.
271 Section 43 of the KwaZulu Act on the Code of Zulu Law.

2r2 Statistics SA Marriages and divorces 2018 2.2 Customary Marriages.
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registered in 2017. Approximately 16,1% of customary marriages were registered in the

same year in which parties negotiated their customary marriage.?”

2.102 Calls have been made for the involvement of traditional leaders in the registration of
customary marriages at the DHA Ministerial dialogues in 2019. The NHTL repeated this
call in commenting to the 2019 amendments to the RCMA proposing the insertion of a
section to provide for the appointment of traditional leaders as registering officers to be
able to participate in the registration of any customary marriage. 2’ The RCMA currently
provides for a O6registering officeré being an
purposes of the Act by the Mini st er or an officer acting und
authorisation. We consider traditional councils have a crucial role to play in facilitating and
assisting registering officers to register customary marriages and to provide councils with

the required resources to execute this task.
4, Registration of civil unions and marriages

2.103 Prospective civil union partners must under the Civil Union Act individually and in writing
declare their willingness to enter into their civil union with one another by signing the
prescribed document in the presence of two witnesses.?’® In terms of the Civil Union Act
a marriage officer must keep a record of all civil unions conducted by him or her.?’® The
marriage officer must transmit the civil union register and records concerned to the official
in the public service with the delegated responsibility for the population register in the area
in question.?’” Upon receipt of the said register the official must cause the particulars of

the civil union concerned to be included in the population register.?’

273 Minister Motsoaledi provided the following customary marriage statistics at the ministerial dialogue
in Durban on 11 Oct Minister Aa?ofi M&soaledi:eMarriapeHPslicyiDialogue
wi t h Tradi t i dtps/iwwwlgey.aadspeeched/marriage-policy-dialogue-traditional-11-
oct-2019-0000) accessed 14 Aug 2020:

€ To derdaee 342 809 registered customary marriages on the National Population Register.
The majority of these marriages, 333 387, are registered with one spouse. Another 8 410 are
registered with two spouses. Marriages registered with three spouses to nine range from 814 to
two. Only one is registered with 10 spouses. ¢

274 PMG fAJudicial Matters Amendment Bill and Recognitio
Department response to submissions; Magistrate Commission on disciplinary matters; International
Treat i es 0 3 htids/pneglorg.2alc@nittee-meeting/29930/ accessed 14 Aug 2020.

275 Section 12(1).
276 Section 12(5).
2n Section 12(6).
218 Section 12(7).
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2.104 In 2018, 1 650 civil unions were registered in South Africa.?’”® In 2017, 1 357 civil unions

were registered in South Africa.
5. Registration of Muslim marriages

2.105 In its report on Islamic Marriages and Related matters the SALRC recommended the
registration of both future and existing marriages, but that the failure to register existing
marriages would not invalidate such marriages.?®° The rationale was that there are
sections of the Muslim community who because of illiteracy, lack of means or infirmity are
unable to comply with the prescribed formalities. It was felt that these persons should not
be deprived of the benefits of the Act. Registration, however, would promote legal certainty

and was encouraged.

2.106 InWomen's Legal Centre Trust v President of the RSA the court noted in August 2018 the
DHA project initiated for the registering of imams to conduct Muslim marriages, that the
DHA would be involved in the registration of Muslim marriages, and the DOJCD in
dissolving Muslim marriages and possible legislative amendments or the development of

omnibus legislation on religious marriages.?*

7. Views of respondents on registration of marriages, alternatives to proof a
relationship, etc

a. Should all relationships be registered?

2.107 Issue paper 35 noted that the DHA supports the registration of all marriages and asked
do respondents support registration of marriages. There was generally support for
registration of marriages, however concluded.?®?> There was also opposition to registration,
it being argued that the parties should be provided with the option to register any intimate

relationship including marriages but the protection of parties in intimate relationships can

279 Statistics SA Marriages and divorces 2018 2.2 Civil Unions.
280 Par 3.362.

281 Women's Legal Centre Trust v President of the RSA par [23] http://www.saflii.org/za/cases/
ZAWCHC/2018/109.html.
282 The CRL Commission; The Free State Society of Advocates; the Department of Communications;

The Office Policy and Legislation Development Facilitation: Eastern Cape Cooperative Governance

and Traditional Affairs; Mr Craig Allan; The Pretoria Society of Advocates; The LRC; Darhul lhsan;

The NHTL; Il sl ami c Forum Azaadvill e; The Womenos
Association; UUCSA; The Women6s CuMuslimrlavyers @®r Socigh Justice; NHKA;
FirstRand Bank; DrAbu-Ba kr As mal ; FOR SA; Bahg862 ceremony.
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also be determined when the need for protection arises.?®?® Another comment expressed

support only for the registration of the secular legal marriage, which, because of its neutral
nature, shall be available to all on an equal footing.?* It was also said that unmarried
intimate relationships having marriage-like rights will go against the reasoning of the
Constitutional Court in Volks v Robinson and be vulnerable to a constitutional challenge.

We agree that there should be a duty on parties to register their protected relationship.
b. Should failure to register a relationship affect the validity of the relationship

2.108 Issue Paper 35 asked should failure to register affect the validity of a marriage. One view
was that registration should be peremptory and that a penalty should be created for those
who do not register within a prescribed period.?8 There was support that failure to register
a relationship should lead to its invalidity,?®” if the failure was intentionally and
negligently;?® and that a reasonable period within which to register ought to be
provided.?®® Contrary views were that failure to register a relationship should not lead to
invalidity;?% if there is one husband and one wife there ought not to be invalidity;?° that
retroactive registration should be allowed, with permission of a court;?®? that couples
married prior to the Single Marriage Act should automatically be registered under the new
statute, and that couples not married under marriage legislation prior to the Single
Marriage Act, should be given the election to opt in within a specific time frame.?°3 Another
view was that registration of an intimate relationship should not affect the protection of the
relationship.?°* We consider that failure to register a relationship should not lead to the
invalidity of the relationship.
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If a relationship is not registered should there be alternative ways to proof the relationship

Issue Paper 35 asked if a marriage can still be valid without registration, should there be
alternative ways to prove the existence of a marriage and what would those alternatives
be? Views were that where spouses cannot or will not convince a court of a reason for
registration or retroactive registration should not be recognised as marriage;?*> and that
there is no need for such alternatives, as the only valid marriage would be one which is
registered.?®® Contrary views were that the parties need to prove the existence of a
marriage by providing inter alia, a lobolo letter, a letter from the tribal authority,
confirmatory affidavits from two witness from the bride and groom families, pictures of the

ceremony (if any).2%’

Another view was that there would be a marriage officer, preferably the person conducting
or solemnising the marriage in terms of any religion or culture, required to be present when

the marriage is conducted, and would then register the marriage.?®® Further proposals

were dowry can prove the existence of the customary marriage;?°t he mar ri age

certificate;*® a Nikah certificate or through other forms of verification such as witnesses
to the marriage;*®* marriages recorded in a marriage register at the local Masjid;**? a
rectification process so that the marriage may be registered;**® an investigation by an
official of the DHA, or by application, supported by adequate evidence, to Court, for an
order declaring the existence of the marriage;*** the notification and publication of the
intended marriage; the marriage certificate; oral and/or evidence under oath regarding the

de facto position relating to the marriage that was entered into;3*® the lobolo letter, letter
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from the tribal authority, confirmatory affidavits from two witnesses from the bride and

groom6 families, and pictures of the ceremony (if any).3®

It was also said that the alternatives in the regulations in the RCMA are too onerous and
leave women vulnerable;*°” it should not be a closed list of requirements, but could include
proof of the of permanence of the relationship, support, common household, wedding
rituals, payment of lobolo or any other objective fact that proves the subjective intention of
the parties;3°® practices and processes performed at marriages®® the lobolo negotiations
and the celebrations, handing over of negotiated lobolo, the formalities and handing over
of the bride to the man's family;31° that traditional leaders are informed after the marriage
negotiations had taken place,!! meaning that the chief is a witness to the negotiations
and the conclusion by the registration or physical inspection of lobolo cattle for the parties
at t he c handctHatGraditiénal kadérs are therefore potential sources of evidence
in matters concerning the proof of the existence of a customary marriage.3'? We therefore
consider that there should be alternative ways than registration to proof the existence of

an unregistered relationship.
Should any party be able to register a relationship

There was support for any party to the marriage being able to register a customary
marriage,®® which is what the RCMA requires; the same respondent however supports,
since marriage is a joint venture where two parties are involved, that both parties must
apply for the registration of their customary marriage, and the respondent opposes the
promotion of individualism.?'* Another view is that either of the parties must be permitted
to register the marriage,®®®* males in general are reluctant to register their customary
marriages; to prevent bogus marriages, one spouse needs to provide a lobolo letter, letter

from the tribal authority, and confirmatory affidavits from two witnesses from the bride and
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groomd $amilies, and before the marriage is registered, the DHA needs to contact the

other spouse to establish whether he/she objects to the registration of the customary
marriages, whether such objection is based on substantive grounds such as lack of
knowledge of the person attempting to register the marriage, and ultimately, the other
spouse needs to provide reasons why the marriage should not be registered in his or her
absence. Another view is that both or all the parties to an intimate relationships should
apply for registration, that registration will only play an evidentiary role to determine
whether an intimate relationship exists and what the intention of the parties where at the
time of registration.!® Another comment was that this appears to be specific to customary

marriages and they are, therefore, not in a position to comment.3’

Views were that it is necessary and important that both parties be present at the same
time to register their marriage in order to avoid abuse and bogus marriages;*!8 preferably
both parties must register the marriage to ensure free and full consent, have capacity for
marriage, and meet the minimum age of 18 years;3!° the parties must submit affidavits
and identity documents as supporting documentation;*?° in the event that a marriage
officer solemnises and registers the marriage, as per current practice, they will verify the
identities of the aspirant spouses and submit the register to the DHA but if this practice is
not adopted, then both parties ought to register the marriage, and if there are compelling
reasons why one party cannot register the marriage, then an affidavit may be deposed to
by the absent party and submitted by the registering party.3*

It was also said that one of the spouses should also be able to register the marriage with
proof of consent from spouse not present, to record the marriage as for a customary
marriages;3?? and that the current framework of the RCMA is flawed by requiring couples
and witnesses to attend the DHA for registration as women are not able to compel their

spouses to register their marriages and struggle to convince family members who
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witnessed the marriage to attend the DHA with them.32® Although we consider that there

should be a duty on all the parties to a relationship to register their relationship, any party

should be able to register the relationship.
Should parties be able to register a relationship at any time after its establishment

Reponses were received that registration should be done within a reasonable time;*?* that
marriages should be registerable retrospectively, subject to proving the existence of a
relationship of maybe two years;*?° within 30 days after the marriage has been concluded
to avoid future challenges;*?° that customary marriages should be registered at the time
of the conclusion of the marriage, and not any time after the conclusion of the marriage,®?’
since failure to register the marriage poses a problem when one party dies. Another view
was that it would be preferable that marriages should be registered within three months of
their conclusion, that this mitigates the risks of disputes arising at a later stage, that
provision need to be made for marriages concluded and not registered prior to the
enactment of the new Act.3?® Another comment was registration of marriages should take
place within 6 months, of the marriage being concluded, that there would be no benefit to
register the marriage at any time before the end of the marriage, since it creates grey
areas as one party may refuse to register the marriage in anticipation of the end of the

marriage.®?°

Support was expressed for a proper inquiry to be conducted when customary marriages
are registered after the death of one spouse, that it is trite that most customary marriages
are registered after the death of one of the parties of the marriages, usually the man in the
marriage and that this exposes women, particularly those in the rural areas to harm which
extends beyond the dynami cs ethéreaberfamilyaliVisionss

unscrupulous family members of the deceased might deny the existence of a customary
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marriage in order to inherit from the estate or they might present a wife of their own

choosing in other to benefit from the estate. 3*°

2.117 There was support for parties being be able to register their marriages at any time33! or
prior to the dissolution of the marriage to ensure that women are able to access their rights
to housing, land and property.3*? Another supporting view was for registration of marriages
at any time after the conclusion of a marriage, during the subsistence of the marriage,
prior to dissolution by divorce and after death;3* that no significant disadvantages were
identified for allowing registration after the immediate conclusion of a marriage; conversely
that the benefit for allowing for registration
conclusion allows more opportunity for couples to register their marriage, and may allow
a woman time to persuade her husband to register their marriage, thus better protecting

her assets in the marriage.

2.118 Another view was that no value should be attached to the marriage per se but rather to
the intimate relationship the parties formed through their marriage; that an intimate
relationship between the parties can be registered at any time during the existence of the
relationship by both parties; that circumstances change during the existence of any
partnership, therefore the parties should be able to amend their intimate relationship
agreement as the relationship develops and the needs of the parties change; that a
disadvantage might be the protection of the interests of third parties, but that the
commercial environment is usually quick in adapting to any policy change and will be able
to adapt to any new development in family law.*** We consider there ought to be
timeframes set for the registration of relationships, such as 12 months after the
commencement of the proposed legislation or such further periods as the Minister may
determine from time to time. We further consider, if for any reason a protected relationship
is not registered, any person who satisfies a registering officer that he or she has a
sufficient interest in the matter, must be able to apply to a registering officer to enquire into

the existence of a protected relationship.
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8. Registration proposals

a. Registration of protected relationships

2.119 We consider that the main way of ensuring registration of all relationships is to deprive the
benefits of recognition from relationships which are not registered. So, for instance, the
tax laws confer many benefits on married and life partners. If the marital home is left to
the surviving spouse / partner, then there is no inheritance tax. It seems to us that the
benefits could be withheld in such laws if the relationship is not registered but the duties
remain regardless of whether the relationship is registered. We are not convinced that the
duty contained in our proposals will otherwise ensure the registration of religious
marriages and life partnerships. There does not seem to be any real carrot or stick in the

Bills to achieve registration of relationships. We invite respondents to voice their views.

2.120 We propose if, in terms of option one, a protected relationship, or, in terms of option two,
a marriage was not solemnised by a marriage officer, the parties to the relationship have
the duty to ensure that their relationship is registered. All the parties to the protected
relationship or marriage or life partnership must appear in person before a registering
of ficer to confirm individually and in each o
they have entered into a protected relationship or marriage or life partnership. If all the
parties cannot appear i n  epartndr mustt dppdyrfdr dhe pr es en
registration of the protected relationship or marriage or life partnership to the registering

officer.

2.121 We propose that the applicants must furnish the registering officer with the prescribed
information and any additional information which the registering officer may require in
order to satisfy himself or herself as to the existence, in terms of option one, of the
protected relationship, or in terms of option two, of a marriage or life partnership. We
further propose that a protected relationship or marriage or life partnership entered into
before the commencement of the proposed legislation, and which was not registered, must
be registered within 12 months after the commencement of the legislation or within such
a period as the Minister may from time to time prescribe by notice in the Gazette. All the
parties to the unregistered protected relationship or marriage or life partnership must
appear in person beforea r egi stering officer to confirm i
presence on the prescribed form that they have entered into a protected relationship or
marriage or life partnership. Inthiscasetoo,i f al | the parties cannot a
presence, any party must apply for the registration of the protected relationship or

marriage or life partnership to the registering officer. Furthermore, if for any reason a
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protected relationship or marriage or life partnership is not registered, any person who

satisfies a registering officer that he or she has a sufficient interest in the matter, may
apply to the registering officer in the prescribed manner to enquire into the existence of
the relationship.

We propose that the applicants must furnish the registering officer with the prescribed
information and any additional information which the registering officer may require in
order to satisfy himself or herself as to the existence, in terms of option one, of the
protected relationship, or, in terms of option two, the marriage or life partnership. A
registering officer must, if satisfied that a protected relationship or marriage or life
partnership has been entered into, register the relationship. The registering officer must
record the identity of the parties; the date of the relationship; the consent of the parties;
that there is no lawful impediment against the registration of the relationship; that the
parties are not related on account of consanguinity, affinity or an adoptive relationship; the
property system and whether it is in or out of community of property, and when out of
community of property with or without accrual; a partnership agreement, if any; and any
other prescribed particulars. Once the registering officer has registered the relationship,
he or she and must issue to the parties a certificate of registration.

A registering officer must, after he or she has registered a protected relationship in terms
of option one, or a marriage or life partnership in terms of option two, transmit the
relationship register and records to the official responsible for the population register in
the area in question to include the particulars in the population register. If a registering
officer is not satisfied that a valid protected relationship or marriage or life partnership was

entered into by the parties, he or she must refuse to register the relationship.

We also propose that a court may, upon application made to that court and after
investigation by the court, order the registration, in terms of option one, of any protected
relationship, or, in terms of option two, any marriage or life partnership; or t he

or rectification of any registration of a protected relationship or marriage or life partnership.
A certificate of registration of a protected relationship or marriage or life partnership issued
in terms of the legislation constitutes prima facie proof of the existence of the protected
relationship or marriage or life partnership and of the particulars contained in the
certificate. Failure to register a protected relationship or marriage or life partnership does

not lead to the invalidity of a protected relationship or marriage or life partnership.

We further propose that the legislation provides for the designation by the Minister of

officers or employees in the public service as registering officers in terms of option one for

cancel
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protected relationships, or in terms of option two for marriages or life partnerships. We

also propose that a party to a protected relationship or marriage or life partnership who is
a member of a traditional community or Khoi-San community may report his or her
protected relationship or marriage or life partnership to his or her traditional council or
Khoi-San council who must facilitate and assist the registration of that protected

relationship or marriage or life partnership by the registering officer.
We propose the following clauses on registration of protected relationships:

8. Registration of protected relationships

(2) If a protected relationship was solemnised by a marriage officer, he or she shall
transmit the marriage register and all other prescribed records within one month to
a registering officer in the prescribed form for registration of the relationship who
must cause the particulars of the protected relationship concerned to be included
in the population register.

2) If a protected relationship was not solemnised by a marriage officer, the parties to
the relationship have the duty to ensure that their relationship is registered;
provided that

@) all the parties to the protected relationship shall appear in person before a
registering officer to confirm individu
the prescribed form that they have entered into a protected relationship in
terms of the Act;

(b) if all the partiestoaprotect ed r el ati onship cannot aprfg
presence, any of the parties must apply for the registration of the protected
relationship to the registering officer in the prescribed form,

and must furnish the registering officer with the prescribed information and any
additional information which the registering officer may require in order to satisfy
himself or herself as to the existence of the protected relationship.

3) A protected relationship entered into before the commencement of this Act, and
which is not registered, must be registered within 12 months after commencement
of this Act or within such a period as the Minister may from time to time prescribe
by notice in the Gazette; provided that T

(a) all the parties to the protected relationship shall appear in person before a
registering officer to confirm individu
the prescribed form that they have entered into a protected relationship in
terms of the Act;

(b) if all the parties to the protected relationshipcannota ppear i n each ot
presence, any of the parties must apply for the registration of the protected
relationship to the registering officer in the prescribed form; or

(©) if for any reason a protected relationship is not registered, any person who
satisfies a registering officer that he or she has a sufficient interest in the
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matter, may apply to the registering officer in the prescribed manner to
enquire into the existence of the relationship,

and must furnish the registering officer with the prescribed information and any
additional information which the registering officer may require in order to satisfy
himself or herself as to the existence of the protected relationship.

A registering officer must, if satisfied that a protected relationship has been entered
into, register the relationship by recording i

(a) the identity of the parties;
(b) the date of the relationship;
(© the consent of the parties;
(d) that there is no lawful impediment to the registration of the relationship;
(e) that the parties are not related on account of consanguinity, affinity or an
adoptive relationship as referred to in section 12 of the Criminal Law
(Sexual Offences and Related Matters) Amendment Act, 2007 (Act No. 32
of 2007);
() the property system which will apply to the relationship, and whether it is i
0] in or out of community of property; or
(i) out of community of property, with or without accrual;
(iii) the particulars of a partnership agreement, if any; and
(9) any other particulars prescribed; and
issue to the parties a certificate of registration, bearing the prescribed particulars.
A registering officer must, after he or she has registered a protected relationship,
transmit the relationship register and records concerned to the official in the public
service with the delegated responsibility for the population register in the area in

guestion.

If a registering officer is not satisfied that a valid protected relationship was entered
into by the parties, he or she must refuse to register the relationship.

A court may, upon application made to that court and after investigation by the
court, orderd

(a) the registration of any protected

(b) the cancellation or rectification of any registration of a protected
relationship.

A certificate of registration of a protected relationship issued under this section or
any other prior law providing for the registration of relationships constitutes prima
facie proof of the existence of the protected relationship and of the particulars
contained in the certificate.

r el
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(9) Failure to register a protected relationship does not lead to the invalidity of the
relationship.

(10) The Minister, and any officer in the public service authorised thereto by him or her,
may, in writing, designate any officer or employee in the public service to be, by
virtue of his or her office and so long as he or she holds such office, as a registering
officer for protected relationships, either generally or for any specified area and the
date as from which it will have effect and specify any limitation to which it is subject.

(11) A party to a protected relationship who is a member of a traditional community or
Khoi-San community may report his or her protected relationship to his or her
traditional council or Khoi-San council who must facilitate and assist in the
registration of that protected relationship by the registering officer in the prescribed
manner.

2.126.2 We propose the following clauses on registration of marriages and life

partnerships:

8. Registration of marriages and life partnerships

8} If a relationship was not solemnised by a marriage officer, the parties to the
marriage have the duty to ensure that their relationship is registered; provided
t hat

@) all the parties to the relationship shall appear in person before a registering
of ficer t o confirm individually and i
prescribed form that they have entered into a relationship in terms of the
Act;

(b) if all the parties to a relationship cannot appearineachot her 6 s pr esen.
any of the parties must apply for the registration of the relationship to the
registering officer in the prescribed form,

and must furnish the registering officer with the prescribed information and any
additional information which the registering officer may require in order to satisfy
himself or herself as to the existence of the relationship.

2) A marriage or life partnership entered into before the commencement of this Act,
and which is not registered, must be registered within 12 months after
commencement of this Act or within such a period as the Minister may from time
to time prescribe by notice in the Gazette; provided that i

(@) all the parties to the marriage or life partnership shall appear in person
before a registering offic e r to confirm individually
presence in the prescribed form that they have entered into a marriage or
life partnership in terms of the Act;

(b) if all the parties to the marriage or life partnership cannot appear in each
ot her 0s e, pny ef she padies must apply for the registration of the
marriage or life partnership to the registering officer in the prescribed form;
or

(© if for any reason a marriage or life partnership is not registered, any person
who satisfies a registering officer that he or she has a sufficient interest in
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the matter, may apply to the registering officer in the prescribed manner to
enquire into the existence of the relationship,

and must furnish the registering officer with the prescribed information and any
additional information which the registering officer may require in order to satisfy
himself or herself as to the existence of the marriage or life partnership.

3) A registering officer must, if satisfied that a marriage or life partnership has been
entered into, register the relationship by recording i

(a) the identity of the parties;

(b) the date of the relationship;

(© the consent of the parties;

(d) that there is no lawful impediment to the registration of the relationship;

(e) that the parties are not related on account of consanguinity, affinity or an
adoptive relationship as referred to in section 12 of the Criminal Law
(Sexual Offences and Related Matters) Amendment Act, 2007 (Act No. 32
of 2007);

() the property system which will apply to the relationship, and whether it is i
0] in or out of community of property; or
(i) out of community of property, with or without accrual;

(9) the particulars of a partnership agreement, if any; and

(h) any other particulars prescribed; and

issue to the parties a certificate of registration, bearing the prescribed particulars.

(4) A registering officer must, after he or she has registered a marriage or life
partnership, transmit the relationship register and records concerned to the official
in the public service with the delegated responsibility for the population register in

the area in question.

(5) If a registering officer is not satisfied that a valid marriage or life partnership was
entered into by the parties, he or she must refuse to register the relationship.

(6) A court may, upon application made to that court and after investigation by the
court, orderd

(a) the registrationofanymar r i age or | i fe partnership;

(b) the cancellation or rectification of any registration of a marriage or life
partnership.

) A certificate of registration of a marriage or life partnership issued under this
section or any other prior law providing for the registration of relationships
constitutes prima facie proof of the existence of the marriage or life partnership
and of the particulars contained in the certificate.
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(8) Failure to register a marriage or life partnership does not lead to the invalidity of
the relationship.

9) The Minister, and any officer in the public service authorised thereto by him or her,
may, in writing, designate any officer or employee in the public service to be, by
virtue of his or her office and so long as he or she holds such office, as a registering
officer for marriages and life partnerships, either generally or for any specified area
and the date as from which it will have effect and specify any limitation to which it
is subject.

(10) A party to a marriage or life partnership who is a member of a traditional community
or Khoi-San community may report his or her marriage or life partnership to his or
her traditional council or Khoi-San council who must facilitate and assist in the
registration of that marriage or life partnership by the registering officer in the
prescribed manner.

Unregistered life partnerships

Views of respondents

We requested respondents to comment on specific questions relating to what we called
unmarried intimate partnerships in our Issue paper 35. We asked what constitutes an
unmarried intimate partnership which would qualify partners to share in legal protections
in terms of the envisaged statute. One view was that all the legal consequences should
be covered.®*® Another view was that domestic partnership or cohabitation partners, who
regardless of gender, live together without being validly married to each other, do not have
the rights and duties married couples have; irrespective of the duration of the relationship;
should the cohabitants stay for a longer period together, say twelve months or more, then
they should qualify to share in the legal protection; should only share property that they
accumulated together during the partnership;3® whereas a relationship period of more

than five years was also suggested.>*’

It was also said that registered unmarried partners would be treated like married partners;
that unregistered partnerships would get no protection, except that a court may decide on
application, or of its own accord, that a partnership may (or must) be registered
retrospectively if a long relationship can be proven by either party; that any party to a
marriage may choose to apply to court for retrospective registration without consent of
other parties; a court may choose to apply for registration of a marriage without the

consent of any party to the marriage such as where a spouse owes a duty of care to

CRL Commission.
The NHTL.

Department of Communications.
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another spouse, or to a child or other dependant; all parties to the marriage shall be

notified of the application and shall have the right to object to registration of the marriage

in a proper hearing.3%

It was further suggested that partners who have entered into a cohabitation agreement
should be afforded legal protection, to the extent that their cohabitation agreement allows
or justifies the existence of the exten
society would determine is just and equitable.®*® The following requirements must be met:
2 persons in the partnership should share a household and live together as if married to
each other; must be freely and voluntarily entered between 2 persons, who are both
majors and have the mental capacity to understand the commitment to the partnership;
should be of a specific duration (for example should be at least 5 years); there must be a
common intention to have entered into such partnership for life, to the exclusion of others;
there must be a common intention to financially support each other and share resources
and funds for the benefit of the partnership; must be registered and some form of

publication of the parties intent to enter into the partnership.34°

It was further suggested that the requirements should be a permanent, intimate
relationship between two adults (aged 18 years) of the same or opposite sex who live
together and have consented to do so.3*! Another comment was that any couple choosing
to opt into a single marriage statute would qualify as partners to share in its legal protection
or disadvantage.®*? It was said Cawood v Road Accident Fund provides guidance for the
definitional aspects of an unmarried intimate partnership; these factors must not be a
closed list or cumulative or mandatory for a domestic partnership to exist;**® and that the
Domestic Partnerships Bill should be revived without forcing reluctant couples to define

their bond in marital terms.*** The opposite view was that such partnerships should not be

Crain Allan.
The Free State Society of Advocates.

The Pretoria Society of Advocates.

The Womends Legal Centre.
Womenés Cul tur al Group
LRC.

NHKA.
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recognised;** that if persons in unmarried partnership sought the protection and

consequences that flow from a marriage they would elect to be married.34¢

A further comment was that the test for protection should not be that the relationship is
marriage-like but rather that the relationship has an important social function in protecting
the parties within such a relationship; there should be some form of inter-relationship
between the parties for intimate and social and/or economic benefit for all the parties in
the relationship and a social benefit to the larger community; an intimate relationship does
not necessarily have to have a sexual nature, intimacy can take on many other forms;
should polygyny be recognised it should be extended to intimate relationships, perhaps
the number of intimate partners should not be limited in a statute regulating intimate

relationships, it might be a partnership between two men and three women.3#

There was support for unmarried intimate relationships being registered to afford the
partners legal rights as registration would confer formal recognition, certain legal and
spousal rights and the property contractual arrangements of marriage;**® and that that the
envisaged statute should recognise a statutory duty of support between unmarried
partners if they can prove interdependency as under section 37C of the Pension Funds
Act.®* A view was that registration of unmarried intimate relationships most likely bestows
formality or connotations (similar to that of a marriage) upon the parties which they elect
not to enter into, there is merit in having cohabitation agreements reduced to writing and
notarised.®® A respondent indicated that the majority of its members agreed that
unmarried relationships must be registered to afford the partners legal rights, although

other members disagreed and contended that registration should not be a requirement.3%!

One view was the current registration options for intimate unmarried partnerships is costly
and requires a notarised agreement to be registered at the Deeds Office by a lawyer; this
process hinders people from benefitting from protection awarded to their relationships; the
system does enable the registration of these relationships on the population register; an

alternative would be for parties to register their relationship at DHA offices for keeping a

Jamiatul Ulama KZN.

Muslim Lawyers for Social Justice.
Prof Pieter Bakker.

Mr Craig Allan; Dr Abu-Bakr Asmal.
The Commission on Gender Equality.
The Free State Society of Advocates.

The Pretoria Society of Advocates.
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record of existing relationships; registration should not be a requirement for the recognition

of these relationships or of the legal rights arising from these relationships, but registration
should be encouraged; registration should simply be one way to prove the existence of
the relationship.>? The view that registration should merely serve as proof of the existence
of an intimate relationship, that parties should be able to register their intimate relationship
and relationship agreement and non-registration should not affect the rights of parties
within an intimate relationship is shared by another respondent.®*® A confirming view is
that registration of domestic partnerships should not be a requirement for the validity of
the relationship and the duties that flow from the relationship, since women are not able
to negotiate marriage in the South African patriarchal society and registration would only

become an additional burden to women to negotiate.***

There was also opposition to registration of intimate unmarried relationships.®* A view
was that registration should not be required at all in unmarried intimate relationships as
there is no reason to give recognition to unmarried intimate relationships as if they were
marriages;3® that unmarried parties who live in marriage-like relationship who do not enter
into a secular legal marriage elect not to have legal consequences flowing from their
relationship;**’ that the envisaged statute should only cover marriages and not unmarried
partnerships as marriage;*®® that the registration of unmarried relationships is not required
as partners may conclude a cohabitation contract in which they spell out what must
happen to their assets on the dissolution of the relationship;*° that where cohabiting
parties do not register their intimate relationships they choose to remain as single
individuals and be recognised as such for all administrative and legal purposes and

likewise for any consequences of such a relationship.3%°

Issue paper 35 asked if unmarried intimate relationships should be registered, what
information should be required and what the best registration process would be. A

comment was the same information as for marriage, with similar registration at Home

The LRC.
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Affairs, and two adult withesses; where spouses are implacably opposed to the principle

of marriage, then the certification of identification, presence, sound mind, consent etc.
could be performed by any registered professional with a post-graduate academic
qualification and valid statutory medical, legal, accounting or engineering society
membership; and the prescribed forms providing for entering the detail about this certifying
person.®! Further comment were information about witnesses to prove that the partners
have been living together for at least two years, both 18 years and over, and there must
be intent to live together on a permanent basis;3? the identity number and the marital
status;**det ai |l s relating to the pm@commencemént of
the cohabitation;*%* the same detail as contained on the marriage certificates including the
property regime that would apply during the subsistence of the relationship, with

registration at the DHA.3%°

The one reason opposing registration was that it should not be a requirement as domestic
partnerships need to be registered by notarial deed, very few people make use of this
option because of a lack of knowledge that such an option is available, it is onerous,
expensive and women cannot negotiate or compel their partners to enter into contractual
relationships with them.3%¢ There was opposition to the use of the term unmarried intimate
relationship, saying that this implies that such a relationship is immediately measured
against a marriage, that all relationships including marriages should be regarded as
intimate relationships, marriage being but a form of intimate relationship and that the
registration of an intimate relationship will require all the normal personal information
including names, addresses, identity numbers etc, that the registration can further make
provision for the nature of the intimate relationship, whether it is a marriage or a
partnership; and the parties should further be able to register an intimate relationship
contract, which will replace ANCs for intimate relationships that are in the form of a

marriage.3%’

We asked if registration of unmarried intimate relationship merely serves as evidence of

the relationship, what other ways should there be to prove the existence of such

Mr Craig Allan.

The NHTL.

The Department of Communications.
The Free State Society of Advocates.
The LRC.
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relationships and what evidence should be considered as proof of such relationships. A

comment was that in immigration cases DHA checks purported marriages to determine if
they are dake6for immigration fraud, we can learn from them, and existence of an intimate
relationship can be proven in many ways, such as correspondence history, social media,
old photos, witnesses, shared memories, shared accounts, shared children, shared bed,
shared tube of toothpaste, shared property, shared wounds; and a court or a family
advocate shall be required and enabled to make such a decision.3® Other suggestions
were the evidence of family, friends and associates, evidence of credit applied for jointly,
or joint occupation of residential property;3%° affidavits from family members and friends of
the parties, and to consider Australian legislation in this respect;’° proof of any purchased
item and the delivery of such item to the physical address of the party or any other
sensitive private information;* there should not be a closed list of requirements to prove
whether a relationship should be protected, as far as the relationship is to the benefit of
the parties and the larger community such a relationship should be recognised, by
surrounding circumstancesi ncl udi ng factors that clearly
factors might include permanence of the relationship, support, common household,
wedding rituals, payment of lobolo or any other objective fact that proves the subjective
intention of the parties, the intention should not necessarily be determined at the time of
entering the relationship but also during the existence thereof, a temporary agreement can

evolve into a more permanent relationship or vice versa.32

2.138 It was also said that the criteria were dealt with by the SALRC as part of its research on
domestic partnerships, that the Draft Domestic Partnership Bill provided criteria that can
be used to evaluate the existence of a domestic partnership, and although this is not a
closed list, it does provide guidance for consideration of what is just and equitable.®”3
Another view was that current alternatives to proving relationships should take into
account the difficulties to proof the existence of customary marriages, that the requirement
should not be too onerous and must take into account the circumstances of each person

seeking to have their marriage registered.3*
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Recommendation in Domestic Partnerships report

In our report on Domestic Partnerships the SALRC proposed factors to enable a court to
determine whether the parties concerned were in an unregistered partnership including
such of the following matters as may be relevant in a particular case:*® the duration and
nature of the relationship; the nature and extent of common residence; the degree of
financial dependence or interdependence, and any arrangements for financial support,
between the unregistered partners; the ownership, use and acquisition of property; the
degree of mutual commitment to a shared life; the care and support of children of the
domestic partnership; the performance of household duties; the reputation and public
aspects of the relationship; and the relationship status of the unregistered partners with
third parties. It was also recommended that a court may not make an order regarding a
relationship of a person who, at the time of that relationship, was also in a civil marriage

or registered partnership with a third party.

We further recommended that a finding in respect of any of the matters mentioned, or in
respect of any combination of them, is not essential before a court may make an order,
and regard may be had to further matters and weight be attached to such matters as may
seem appropriate in the circumstances of the case. We also recommended that a court
may not make an order regarding a relationship of person who, at the time of that

relationship, was also in a civil marriage or registered partnership with a third party.
Conclusion

We agree that provision ought to be made for life partnerships in the proposed legislation
and that it should be possible to proof the existence of an unregistered life partnership.
We propose that life partnerships be defined as follows, as option one in the definition of
protected relationship, and as option two in the definition of marriage and life partnership:
any life partnership where the parties cohabit and have assumed permanent responsibility

for supporting each other.

Clause 26 and see par 7.4.16 https://www.justice.qgov.za/salrc/reports/r_prji118 2006march.pdf.
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DHA compelling married transgendered persons to divorce partner

before changes on population register are effected to reflect

partnership status

Background

Issue Paper 35 asked are there any other issues regarding registration of marriages
respondents wish to highlight which need further consideration. Respondents noted that
the issue paper did not deal with the registration of marriages of transgender or intersex
persons who alter their gender legally but who are in existing marriages.3’® It was said that
one of the challenges that trans and gender diverse persons still struggle with is the
manner in which marriage registers are kept and how this intersects with the alteration of
gender markers in identification documents for trans and gender diverse and intersex
persons; that the DHA requires transgender persons who are married in terms of the
Marriages Act 25 of 1961 to divorce their partners to enable them way to legally alter their
sex description; and even though the DHA accepted that marital status was not a
necessary consideration for an application to alter sex description, the DHA considers that
the sex description of a person married in terms of the Marriage Act cannot be altered as
contemplated in the Alternation of Sex Description and Sex Status Act.%”’

Respondents noted that in KOS vs Minister of Home Affairs the court held that the
Alternation of Sex Description and Sex Status Act obligates the DHA to consider
applications submitted to alter a sex de
marital status; that the Court ordered the Department to reconsider the applications of the
three transgender spouses within 30 days of the judgment and to reinstate the deleted
marriage; that it is unclear whether the department effected the change in the system
relating to how marriage is recorded in the system 1 essentially ensuring that the
registration of marriages does not continue to capture husband and wife but rather spouse
1 and spouse 2 for all marriages; and further ensuring that the capturing system also does
not restrict recording of altered gender markers because of the gender markers in the

identity number.

Womends Legal Centre; The LRC.
The LRC.
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2.144 In KOS v Minister of Home Affairs®’® the Western Cape High Courth el d t hat t he DHA

not been absolutely consistent, however, about its inability to register an alteration of sex

in terms of the Alteration Act when the applicant has been party to a subsisting marriage

in terms of t¥HehdmarodiaybeAesdence of the respo
the first to sixth applicants are thevictimsof a | egi sl ati ve conundr umod
that on their approach the resultant situation would impel a finding that some (unspecified)

| aw or conduct i nvol ved was *%nconsistent wi t h

2.145 Respondents noted challenges transgendered persons married in terms of the Marriage
Act face and being required to obtain a divorce before their new identity is recognised. We
note the recent legal developments in Australia where most of the states previously
required a married person to obtain a divorce before a new gender identity was
recognised.® The introduction of same-sex marriages resulted in the federal government
adopting the position that the divorce requirement should no longer apply within Australia.
The views of the United Nations Human Rights Committee in G v Australia are also

instructive. It confirms the discriminatory nature of a divorce requirement determining

378 KOS and Others v Minister of Home Affairs and Others (2298/2017) [2017] ZAWCHC 90; [2017] 4
All SA 468 (WCC); 2017 (6) SA 588 (WCC) (6 September 2017) http://www.saflii.org/za/cases/
ZAWCHC/2017/90.html (KDSv Minist er of Home Affairso).

379 KOS v Minister of Home Affairs par [29].

380 KOS v Minister of Home Affairs par [61]. See also Sloth-Ni e | s e nKOS3 w Minister ofiHome
Affairs and its relevance to the law of marriage in South Afrficai case noteo 5N319) Vol
South African Journal on Human Rights, , p. 298 - 310 at 309 to 310
https://journals.co.za/content/journal/10520/EJC-192d7cee7b accessed 4 Nov 2020 who remarks,
among others, as follows:

Itis arguable that due to the past discrimination against same-sex couples, their exclusion from
marriage under the Marriage Act i unless they undergo an alteration of gender i might render
the overall scheme constitutionally suspect. This could be reinforced by the fact that different-
sex couples have a choice of legal regimes, and by the finding in KOS that an alteration of sex
of one party to a marriage does not result in any change to the marriage status of that couple.

However, it must be borne in mind that Binns Ward AJ concluded that the two legislative
enactments do not create parallel marriage systems (but merely different routes to
solemnisation). This finding may have a bearing on the question (were it to arise) as to the
constitutionality of the separate marriage regimes, since it is, in essence, a finding that there
are only different solemnisation paths established by the Marriage Act and the Civil Union Act.
The KOS decision could, therefore, potentially obstruct any constitutional challenge to the
underinclusivity of the Marriage Act to samesex couples.

However, this may in time become moot, as the recent SALRC issue paper outlining the
possibility of a unified, harmonised or single marriage statute would appear to indicate. This
statute would potentially cover all marriage forms, including religious and customary marriages,
civil unions and marriages currently solemnised under the Marriage Act. However, a long path
must still be walked before that becomes a reality. (Footnotes omitted.)

381 See Annexure D item H: is a divorce requirement imposed on transgendered persons in other
jurisdictions to recognise relationship status?
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recognition of the new gender identity. The South African KOS case also confirmed in

South Africa the discriminatory requirement of a divorce for recognising the new gender

identity for all purposes.
2. Proposal

2.146 We agree that it should not matter under which legislation parties have married in the past,
their relationships ought to be recognised and protected for all legal purposes. Therefore,
if a person who complied with all the requirements of the Alternation of Sex Description
and Sex Status Act that person ought not to be compelled to divorce the partner to
overcome population register system challenges. We consider the administrative
challenges marriage officers face under the different regulatory marriage frameworks and
documentation as highlighted by respondents can be addressed by the DHA promoting
training of its marriage officers to disseminate information about the marriage regulatory
framework. These concerns highlight the need for the adoption of a less complicated and

fragmented marriage framework.

2.147 We consider that there is no need for a legislative provision to clarify the relationship status
of a person who was granted an order for the alteration of his or sex description as referred
to in the Alteration of Sex Description and Sex Status Act 49 of 2003.382 The relationship
status of the parties prior to such alteration order being granted, must be recognised as a
protected relationship in terms of the proposed legislation. If a person was granted an
order for the alteration of his or sex description then the required changes need to be
effected on the population register, including the applicable relationship status of the
parties in the relationship without imposing conditions which do not exist in terms of the

Alteration of Sex Description and Sex Status Act.

382 See KOS v Minister of Home Affairs:

[85]€ Apart from its provision of a gender neutral marriage formula, there are no pertinent
differences between the prescribed formalities in respect of the solemnisation of marriages
under the Civil Union Act and those under the Marriage Act. Unlike the Marriage Act, the Civil
Union Act deals with the legal consequences of the unions that are solemnised under its
auspices. As mentioned, it does so by providing that the legal consequences are the same
@vith such changes as may be required by the context6 as t hose of a marriage s

terms ofthe Marri age Act. As discussed, bot htwapetsans,t r eat mar
to the exclusion, while it lasts, of all ot hersdo. T
as contended by the respondents; there is only a parallel system for the solemnisation of

marriages. The notion propounded by the respondent

from one type of duly solemnised marriage to another has accordingly been advanced on a
false premise. &
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N. Sham or bogus marriages

1. Background

2.148 We were requested by the DHA to also consider sham marriages as these marriages
proved to pose a particular challenge in South Africa.®® Already in 2004 the media
reported about the existence of large numbers of fake or sham marriages in South
Africa.®®* In some instances brides learnt that they were unknowingly already married
when they attempted to register a marriage or when applying for the issue of identity
documents.® We believe that sham or bogus relationships are also a possibility and that
therefore this paper need to consider the broader issue of sham and bogus relationships
and not be confined to the question posed in the issue paper of bogus marriages.

2.149 At the Ministerial dialogues in 2019 with stakeholders the Minister of Home Affairs also
addressed the issue of fake or sham marriages in South remarking as follows on 26
September 2019 at Ekurhuleni about the statistics involved:32®

The second challenge | was confronted with shortly after | assumed office as Minister of Home
Affairs in May was the scourge of fake marriages. | became aware of this challenge when the Wits
Law Clinic threatened a class action for women who were married to people they had never met. |
decided to approach the Wits Law Clinic to see how we can help their clients without prejudicing
the legal recourse they wanted to pursue. In preparing for a meeting with them, | was informed that
the Department receives around 2 000 queries of fake marriages a year. In the period between 01
April 2018 and 31 May 2019, the Department came across 2132 cases of fraudulent marriages. Of

383 See the Department of Home Affairs 2004 i 2005 Annual Report for information about measures
taken by the Department to address marriages fraudulently concluded see
http://www.dha.gov.za/files/Annual%20Reports/Annual_Report_2004-2005.pdf accessed 14 Aug
2020.

384 News BHO0 Anfake mar ri ageNews 28 rAicldvest 7 S8epténmtbér 2004
https://www.news24.com/News24/600-fake-marriages-Priest-held-20040907 accessed 14 Aug
2020.

385 News 24 i nd out i f y oNews €24 Amchives i #9d cAugust 2004
http://www.news24.com/SouthAfrica/News/Find-out-if-youre-married-20040819 accessed 14 Aug
2020. See also BBC NeSvs wWiomen war ned o nBBCE bdws 26wWeyd2004n g s 6
http://news.bbc.co.uk/2/hi/africa/3927491.stm accessed 14 Aug 2020; Political Bureau
l ocal s i n fr aul@w2k duly 2010hap/mwwwaigl.a.gadnews/politics/7-000-locals-in-
fraudulent-marriages-670475 accessed 14 Aug 2020.

386 DHA fAKeynote Address by Home Affairs Minister Dr
dialogue with religious leaders in Ekurhuleni 26 Sept 2019; Sibeko Ntombi kayise f
marriage Act pr o lptpss/eokisburgddvedtiser.co.2alB350997/new-single-marriage-
act-proposed; SA Government AMinister Aar on Mot soal edi

Traditional L e a d e r htips://wihwi.gov.ffspeeched/thdrrihge-policy-dialogue-
traditional-11-oct-2019-0000; Thando Kubheka fAMotsoaledi: We Are T
Marriage Laws 0 hthd/ewA .coga/2@9/A8B0/motsoaledi-we-are-taking-steps-to-
improve-sa-marriage-laws; see al so Fokazi Sipokazi ASouth Afric:

their citizenship rSowetak atigh:fcitizénShiprigheshfrica?ofy/&duth-africa-
marriage-fraudsters-could-have-their-citizenship-revoked/ accessed 14 Aug 2020.
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these 1160 were found to be indeed fake and were annulled by the Department. But 646 were
found to be legitimate, even though undesirable, meaning that they can only be annulled through
a court process.

These 646 cases are what we refer to as Marriages of Convenience. These occur when people
marry each other for convenience. This happens between a South African and a none-South
African. The South African, mostly a woman, is rewarded with huge sums of money and the non-
South African gain easy citizenship through this marriage.

The marriages that we found to be truly fraudulent were 1160. Guess what, some of these happen
because of fraud syndicates consisting of Home Affairs officials and some marriage officers outside
Home Affairs. Such marriage officers knowingly submit fictitious marriages for registration and
working with Home Affairs officials, such marriages get registered on the National Population
Register. This practice used to be common mostly before 2013. Since 2013, each step in the
marriage registration process is authenticated by the fingerprints of a Home Affairs officials. This
enables us to pinpoint exactly which official was engaged in malfeasance.

Other ways in which these fraudulent marriages take place is through identity theft where
syndicates posed as employment agencies who ask people to hand over all their documentation
with a promise of securing them a job.

We also have instances where there is duplicated identity where somebody is impersonating
another.

Marriages of convenience have also been the subject of consideration by courts in South
Africa. In Maseko v Maseko®®’ the parties reached agreement to marry in order to conceal
property from creditors. The Court noted that [i]t has been held on a number of occasions
that a marriage of convenience is a valid marriage and a Court will not set it aside on that
ground. In Martens v Martens®®® the Court the parties argued that they did not intend that
there should be a marriage, with none of the consequences of marriage, therefore they

did not really intend to be married. The Court found thatt h e p a@otmarded bécause

they thought that they could easily be divorced afterwar dsd. The Court hel d
realised that there would be a bind®ng marri
The question is how one should distinguish between marriages of convenience, genuine
marriages and sham or bogus marriages. We note in Annexure D that the European Union

in the Handbook on addressing the issue of alleged marriages of convenience between

EU citizens and non-EU nationals provides a useful definition distinguishing between

genuine and sham marriages.3%

[1992] 3 All SA 207 (W) at 213.

[1952] 2 All SA 190 (W) at 191.

Page 192.

&enuine marriages are characterised by the intention of the married couple to create

together a durable family unit as a married couple and to lead an authentic marital life.
Marriages of convenience are charact ehttds:Beard by t he

lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX: 52014SC0284 &from=IT page 11.

t

ag


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:%2052014SC0284%20&from=IT
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:%2052014SC0284%20&from=IT

2.152

2.153

391

392

393
394
395
396

397

398

107
Issue Paper 35 requested respondents to suggest suggestions how to best prevent bogus

marriages and to deal with them after they have been concluded. We are of the view that
the question not only addresses sham marriages but all bogus, sham or fraudulent
relationships and that the responses to the question needs to be considered. One view
was by reporting of marriage.*** Another view was there is merit in considering granting
the DHA the ability to de-register a sham or bogus marriage, without the necessity of a
court order, as the marriage is void ab initio, and no change of status in fact occurred.*?
Another respondent also favoured the DHA deregistering the marriage where a party
reports a fraudulent marriage which was fraudulently registered on the national population
register within the department itself then the DHA must put in place standard operating
procedures to deregister such a marriage.>® It was suggested that the failure to comply
with the requirements of marriage, such as a marriage without the consent or knowledge
of one of the parties, renders the marriage void ab initio, that such marriages may with the
submission of an affidavit setting out the facts, be set aside and deregistered by the DHA,;
and that it is in the interests of justice and fairness to fast-track and simplify this process.%*
It was also said that bogus marriages are as a result of corruption and every effort should
be made to root out corruption through robust legal procedures.?®*® It was also suggested
that legislation should be adopted for this purpose and heavy sentences imposed.3%

Another view was that a bogus marriage is not valid; a marriage is valid when there is
agreement between the two families and all the necessary or required processes as the
custom requires have been performed, and that after the lobolo negotiations have been
concluded the involved parties are to register their marriage for it to be valid. 37 It was
said that each couple must be required to register their marriage under the Single Marriage
Act.3%® |t was further recommended that the following be considered: contractual

arrangements for all marriages; a proper registration process; to provide adequate

The CRL Commission.

The Free State Society of Advocates. The Pretoria Society of Advocates referred to their reply to
registration of marriages and unmarried partnerships, notice of marriage, the issue of marriage
licenses and both parties being present at the time of the conclusion of the marriage.

The Womends Legal Centre.
The HDKA.

Darul Ihsan.

The Department of Communications.

The Office Policy and Legislation Development Facilitation: Eastern Cape Cooperative Governance
and Traditional Affairs.

The Womends Cul tural Group.
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incentives to buy into the process but not punitive as this will defeat the purpose; that

bogus marriages arise in the majority of cases from inadequate administration and
requires an administrative oversight by the marriage officers.**® Another response was
that bogus or sham marriages would never be eliminated completely; to mitigate this
problem enforce the process of registration together with proper scrutiny of the required
documents such as a pre-marital contract; a mediation and arbitration process may also
alleviate this problem as those caught in the trap of these marriages will be less afraid to
take their marriages to be resolved in an extra judicial process than in the courts; and the
basis of any action against these kinds of marriages is the criminal and not civil law and
ought not be dealt with in the envisaged legislation.*®® A response was that this is a
criminal matter and beyond their expertise.*! It was also said these are valid concerns,
but given the very personal nature of marriage and the meaning of marriage in the modern

context, it is difficult to police.*%2

A further view was that only intimate relationships that serve a benefit to the larger
community will be recognised; that a contribution to the larger community might include
the fact that the parties care for each other and therefore takes that responsibility away
from the state and other community members or the raising of children in a healthy family
relationship etc; that a bogus marriage will not comply with the requirement that the
relationship should contribute to the larger community, and therefore should not receive

protection under the Act recognising intimate relationships.43
Proposal

We consider the continued involvement of marriage officers who will verify the
identification documentation of prospective partners and who will conduct interviews with
the parties can play a role in determining whether the relationship is bogus or genuine.
We further consider registering officers of the DHA will also be able to scrutinise and verify
the particulars of the parties when they consider applications for the registration of
relationships at DHA registering offices. We agree with the comment received that failure
to comply with the requirements of a relationship, such as the absence of consent or

knowledge of one of the parties, renders the relationship void ab initio and that such

The Sunni Ulama Council Gauteng.
The Islamic Forum Azaadville.
UUCSA.

The Jamiatul Ulama KZN.

Prof Pieter Bakker.
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relationships may with the submission of an affidavit setting out the facts, be set aside by

the DHA. We also agree that on the strength of the affidavit, the department ought to
deregister such a relationship from the population register, thereby restore the previous
status, and that it is in the interests of justice and fairness to fast-track and simplify this
process. We believe the facts of the case will also determine whether the parties or one
of them played a part in establishing a fake relationship with or without the knowledge of
the other party and whether it was a bogus relationship or one of convenience to which
both parties apparently consented.* If it is established that a relationship was established
and registered then the parties will have to follow the formal route of dissolving the

relationship by approaching a court to make the required order.
Introduction of pre-marital counselling or education

Background

Issue Paper 35 invited respondents to provide suggestions not already covered by the
issues raised in issue paper 35 in so far as they may contribute towards the investigation.
Some respondents suggested in their comment that provision ought to be made in the
envisaged legislation for pre-marital counselling or education.

We note in Annexure D that pre-marital counselling or education is also addressed in other

jurisdictions.
Proposal

We consider that we are not able to attempt to answer the question what the benefits
would be for introducing a government supported relationship counselling and education
program in South Africa. The question arises whether this function ought to be performed
by non-governmental organisations and institutions or whether it should be a government
supported programme. We request respondents to share their views with us. This issue

could also in our view be addressed in the S A L R Gndestigation into family arbitration.

See also the decision of the Supreme Court of Ireland who held on 24 July 2020 in M.K.F.S.
(Pakistan) and A.F. and N.F.J. v the Minister for Justice and Equality and Another Supreme Court
Appeal No. 2018/69 https://www.courts.ie/acc/alfresco/62731429-025f-485f-95¢c7-8ceb67c95d52/
2020 IESC 48(Unapproved).pdf/pdf accessed 16 Nov 2020.

110. é the learned High Court judge erred in concluding that because it is a marriage of
convenience, no family/private rights arising from the underlying relationship between the

parties arise to be considered in the deportation


https://www.courts.ie/acc/alfresco/62731429-025f-485f-95c7-8ceb67c95d52/%202020_IESC_48(Unapproved).pdf/pdf
https://www.courts.ie/acc/alfresco/62731429-025f-485f-95c7-8ceb67c95d52/%202020_IESC_48(Unapproved).pdf/pdf
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P. Legal consequences of protected relationships

2.159 The legal consequences of relationships are dealt with in legislation such as the Divorce
Act, the Maintenance Act, the Maintenance of Surviving Spouses Act, the Matrimonial
Property Act, the Intestate Succession Act, Estate Duty Act and others listed in Schedule
1 to the Protected Relationships Bill. We consider that the legislation should provide for
the legal consequences and the dissolution of protected legal relationships in option one

and in option two of marriages and life partnerships.

2.159.1 We propose the following clause on the legal consequences and dissolution of
protected relationships:

12. Legal consequences and dissolution of protected relationships

Whenever legislation or the common law attaches consequences to protected
relationships, the relationships as defined in this Act are deemed to be referred to
regardless of whether they have been registered in terms of this Act or the Marriage
Act, 1961, the Civil Union Act, 2006 or the Recognition of Customary Marriages Act,
1998.

1.159.2 We propose the following clause on the legal consequences and dissolution

of marriages and life partnerships:

12. Legal consequences and dissolution of marriages and life partnerships

Whenever legislation or the common law attaches consequences to marriages or life
partnerships, the relationships as defined in this Act are deemed to be referred to
regardless of whether they have been registered in terms of this Act or the Marriage
Act, 1961, the Civil Union Act, 2006 or the Recognition of Customary Marriages Act,
1998.

Q. Have we covered everything in this discussion paper

2.160 Respondents are invited to provide suggestions on issues not already covered in this

discussion paper insofar as they may contribute towards this investigation.
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Annexure A: List of sources

Legislation
Australia

Civil Partnerships Act 46 of 2011 of Queensland
https://www.legislation.gld.gov.au/view/whole/html/inforce/2018-04-28/act-2011-046;

Family Law Act 1975 (Cth) https://www.legislation.gov.au/Details/C2017C00385;
Marriage Act 12 of 1961 https://www.legislation.gov.au/Details/C2018C00441;

Marriage Amendment (Definition and Religious Freedoms) Act 129 of 2017
https://www.legislation.gov.au/Details/C2017A00129;

Marriage (Celebrant Registration Charge) Bill 2014 explanatory memorandum
https://www.legislation.gov.au/Details/C2014B00049/Explanatory%20 Memorandum/
Text;

Marriage (Recognised Denominations) Proclamation 2018 21 Nov 2018
https://www.legislation.gov.au/Details/F2018L.01607;

Miscellaneous Acts Amendment (Marriages) Bill 2018 [NSW]
https://www.parliament.nsw.gov.au/bill/files/3520/XN%20Miscellaneous%20Acts%20Am
endment %20(Marriages)%20Bill%202018.pdf;

Relationships Act 11 of 2008 of Victoria https://www.legislation.vic.gov.au/in-force/acts/
relationships-act-2008/011;

Relationship Register Act 19 of 2010 of New  South  Wales
https://leqgislation.nsw.gov.au/#/view/act/2010/19/full;

Relationships  Register Act 67 of 2016 of South Australia see
https://www.legislation.sa.gov.au/LZ/V/IA/2016/RELATIONSHIPS%20REGISTER
%20ACT% 67/2016.67.UN.PDF;

Botswana
Chil dr en6s Wip:#Ajafb8se.iwdocARidu/Botswana/Children%20act.pdf;

Marriage Act 18 of 2001 https://unstats.un.org/unsd/vitalstatkb/Knowledgebase Article
50030.aspx;

Canada

Adult Interdependent Relationships Act of Alberta of 2002 Chapter A-4.5
http://www.gp.alberta.ca/documents/Acts/A04P5.pdf;

Civil Marriage Act https://laws-lois.justice.gc.ca/eng/acts/c-31.5/page-1.html;

Family Law Act British Columbia [SBC 2011] Chapter 25
https://www.bclaws.ca/civix/document/id/complete/statreq/11025 00;

Family Property Act Manitoba CCS™M c F25
http://web2.gov.mb.ca/laws/statutes/ccsm/ pdf.php?cap=F25;

Marriage  Act  British  Columbia see  https://www.bclaws.ca/civix/document/
id/complete/statreq/96282 01;

Marriage Act Northwest Territories see  https://www.justice.gov.nt.ca/enf/files/
legislation/marriage/marriage.a.pdf;



https://www.legislation.qld.gov.au/view/whole/html/inforce/2018-04-28/act-2011-046
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https://www.legislation.gov.au/Details/C2018C00441
https://www.legislation.gov.au/Details/C2017A00129
https://www.legislation.gov.au/Details/C2014B00049/Explanatory%20%20Memorandum/%20Text
https://www.legislation.gov.au/Details/C2014B00049/Explanatory%20%20Memorandum/%20Text
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http://jafbase.fr/docAfrique/Botswana/Children%20act.pdf
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http://www.qp.alberta.ca/documents/Acts/A04P5.pdf
https://laws-lois.justice.gc.ca/eng/acts/c-31.5/page-1.html
https://www.bclaws.ca/civix/document/id/complete/statreg/11025_00
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https://www.bclaws.ca/civix/document/%20id/complete/statreg/96282_01
https://www.bclaws.ca/civix/document/%20id/complete/statreg/96282_01
https://www.justice.gov.nt.ca/en/files/%20legislation/marriage/marriage.a.pdf
https://www.justice.gov.nt.ca/en/files/%20legislation/marriage/marriage.a.pdf
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Marriage Act Ontario RSO 1990, ¢ M.3_https://www.canlii.org/en/on/laws/stat/rso-1990-c-
m3/latest/rso-1990-c-m3.html;

Marriage Act M-03 Prince Edward Island https://www.princeedwardisland.ca/
sites/default/files/legislation/M-03-Marriage%20Act.pdf;

England and Wales

Marriage and  Civil Partnership  (Minimum  Age) Bill [HL] 2019-21
https://services.parliament.uk/bills/2019-21/marriageandcivilpartnershipminimum

age.html
Mental Capacity Act of 2005 see http://www.legislation.gov.uk/ukpga/ 2005/9/contents;

Ghana
Marriages Act 1884-1985 CAP. 127 https://www.refworld.org/pdfid/548edd8f4.pdf;

Kenya

Marriage Act 4 of 2014 http://kenyalaw.org/kl/fileadmin/pdfdownloads/
Acts/TheMarriage Act2014.pdf;

Malawi

Marriage, Divorce and Family Relations Act 2015 https://malawilii.org/mw/legislation/
act/2015/4;

National Registration Regulations, 2015 https://www.nrb.gov.mw/index.php/forms-
documents/policy-documents?download=9:national-registration-requlations;

Netherlands

Dutch Civil Code http://www.dutchcivillaw.com/legislation/dcctitle055.htm and Burgerlijk
Wetboek Boek https://wetten.overheid.nl/BWBR0002656/;

Forced Marriage (Prevention) Act (Wet  tegengaan huwelijksdwang)
https://wetten.overheid.n/BWBR0037085/2015-12-05#Artikell;

New Zealand

Civil Union Act 2004 see http://www.leqgislation.govt.nz/act/public/
2004/0102/latest/DLM323385.html;

Legislaton Act 58 of 2019  http://www.legislation.govt.nz/act/public/2019/
0058/latest/096be8ed81a2c9ab.pdf;

Marriage Act 1955 see http://www.leqislation.govt.nz/act/public/
1955/0092/latest/whole.html;

Marriage (Court Consent to Marriage of Minors) Amendment Bill 2017 Marriage (Court
Consent to Marriage of Minors) Amendment Bill 2017: Bills Digest 2554 - New Zealand
Parliament (www.parliament.nz);

Marriage  (Definition of Marriage) Amendment Act 20 of 2013 see
http://www.legislation.govt.nz/act/public/2013/0020/latest/DLM4505003.html;

Marriage (Definition of Marriage) Amendment Bill
http://www.legislation.govt.nz/bill/member/2012/0039/latest/versions.aspx;

Property (Relationships) Act http://www.legislation.govt.nz/act/public/1976/
0166/latest/whole.html;

South Africa

Civil Union Act 17 of 2006 https://www.gov.za/documents/civil-union-act;



https://www.princeedwardisland.ca/
https://services.parliament.uk/bills/2019-21/marriageandcivilpartnershipminimum%20age.html
https://services.parliament.uk/bills/2019-21/marriageandcivilpartnershipminimum%20age.html
http://www.legislation.gov.uk/ukpga/%202005/9/contents
https://www.refworld.org/pdfid/548edd8f4.pdf
http://kenyalaw.org/kl/fileadmin/pdfdownloads/%20Acts/TheMarriage_Act2014.pdf
http://kenyalaw.org/kl/fileadmin/pdfdownloads/%20Acts/TheMarriage_Act2014.pdf
https://malawilii.org/mw/
https://www.nrb.gov.mw/index.php/forms-documents/policy-documents?download=9:national-registration-regulations
https://www.nrb.gov.mw/index.php/forms-documents/policy-documents?download=9:national-registration-regulations
http://www.dutchcivillaw.com/legislation/dcctitle055.htm
https://wetten.overheid.nl/BWBR0002656/
https://wetten.overheid.nl/BWBR0037085/2015-12-05#ArtikelI
http://www.legislation.govt.nz/act/public/2004/0102/latest/DLM323385.html
http://www.legislation.govt.nz/act/public/2004/0102/latest/DLM323385.html
http://www.legislation.govt.nz/act/public/2019/%200058/latest/096be8ed81a2c9ab.pdf
http://www.legislation.govt.nz/act/public/2019/%200058/latest/096be8ed81a2c9ab.pdf
http://www.legislation.govt.nz/act/public/%201955/0092/latest/whole.html
http://www.legislation.govt.nz/act/public/%201955/0092/latest/whole.html
https://www.parliament.nz/en/pb/bills-and-laws/bills-digests/document/52PLLaw25541/marriage-court-consent-to-marriage-of-minors-amendment
https://www.parliament.nz/en/pb/bills-and-laws/bills-digests/document/52PLLaw25541/marriage-court-consent-to-marriage-of-minors-amendment
https://www.parliament.nz/en/pb/bills-and-laws/bills-digests/document/52PLLaw25541/marriage-court-consent-to-marriage-of-minors-amendment
http://www.legislation.govt.nz/act/public/2013/0020/latest/DLM4505003.html
http://www.legislation.govt.nz/bill/member/2012/0039/latest/versions.aspx
http://www.legislation.govt.nz/act/public/1976/%200166/latest/whole.html
http://www.legislation.govt.nz/act/public/1976/%200166/latest/whole.html
https://www.gov.za/documents/civil-union-act
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Marriage Act 25 of 1961 as on 21 April 1961
https://www.qgov.za/sites/default/files/gcis document/201505/act-25-1961.pdf;

Marriage Act, Extension Act of 1997 https://www.polity.org.za/article/marriage-act-
extension-act-no-50-0f-1997-1997-01-01;

Muslim Marriages Bill 2011 https://www.gov.za/sites/default/files/gcis document/201409/
339469en37.pdf;

Recognition of Customary Marriages Act 120 of 1998
http://www.saflii.org/za/legis/consol act/rocmal998366/index.html;

KwaZulu Act on the Code of Zulu Law No 16 of 1985;

Tanzania
The Law of Marriage Act 5 of 1971
https://www.tanzania.go.tz/eqov uploads/documents/The Law of Marriage Act, 5-
1971 sw.pdf;

Trinidad and Tobago

Miscellaneous Provisions (Marriage) Act 8 of 2017
http://www.ttparliament.org/leqgislations/a2017-08.pdf;

Uganda
Marriage Act of 1904 https://ulii.org/ug/legislation/consolidated-act/251;

Marriages of Africans Act 1904 (Cap 253) https://ulii.org/ug/legislation/consolidated-
act/253;

United State of America

Colorado Revised Statutes Title 14 Domestic Matters Colorado Revised Statutes Title 14.
Domestic Matters | FindLaw;

Pennsylvania Consolidated Statutes 2019 Title 23: Domestic Relations 23 Pennsylvania
Consolidated Statutes  (2019) - DOMESTIC RELATIONS:: 2019 Pennsylvania
Consolidated Statutes :: US Codes and Statutes :: US Law :: Justia;

Wisconsin Statutes & Annotations 2019 Chapter 765. Marriage Wisconsin Statutes
Chapter 765 (2019) 6 Marriage:: 2019 Wisconsin Statutes & Annotations :: US Codes
and Statutes :: US Law :: Justia

Zimbabwe

Marriages Bill 2019 Zimbabwe see http://veritaszim.net/sites/veritas d/files/
MARRIAGES%20BILL%2C%202019.pdf;

Cases

Association Pour Le Progrés et la Défense des Droits des Femmes Maliennes (APDF)
and the Institute for Human Rights and Development in Africa (IHRDA) v Republic of Mali
http://en.african-court.org/index.php/55-finalised-cases-details/942-app-no-046-2016-
apdf-ihrda-v-republic-of-mali-details;

Attorney General v Akhter & Ors [2020] EWCA Civ 122 (14 February 2020) [2020] WLR(D)
95, [2020] EWCA Civ 122 http://www.bailii.org/ew/ cases/EWCA/Civ/2020/122.html;

Attorney General vs Rebeca Z. Gyumi (Civil Appeal No.204 of 2017) [2019] TZCA 348 (23
October 2019) see https://tanzlii.org/tz/judgment/court-appeal-tanzania/2019/348-0;

Amod v Multilateral Motor Vehicle Accidents Fund 1999 4 SA 1319 (SCA);
Benjamin v Salkinder and Another (1908) 25 SC 512;
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http://www.dha.gov.za/index.php/statements-speeches/1288-keynote-address-by-home-affairs-minister-dr-aaron-motsoaledi-at-the-marriage-policy-dialogue-with-religious-leaders-in-ekurhuleni
http://www.dha.gov.za/index.php/statements-speeches/1288-keynote-address-by-home-affairs-minister-dr-aaron-motsoaledi-at-the-marriage-policy-dialogue-with-religious-leaders-in-ekurhuleni
http://www.dha.gov.za/index.php/statements-speeches/1292-keynote-address-by-home-affairs-minister-dr-aaron-motsoaledi-on-the-occasion-of-the-marriage-policy-dialogue-with-traditional-leaders-kwazulu-natal
http://www.dha.gov.za/index.php/statements-speeches/1292-keynote-address-by-home-affairs-minister-dr-aaron-motsoaledi-on-the-occasion-of-the-marriage-policy-dialogue-with-traditional-leaders-kwazulu-natal
http://www.dha.gov.za/index.php/statements-speeches/1292-keynote-address-by-home-affairs-minister-dr-aaron-motsoaledi-on-the-occasion-of-the-marriage-policy-dialogue-with-traditional-leaders-kwazulu-natal
http://www.dha.gov.za/index.php/statements-speeches/1282-media-statement-on-minister-motsoaledi-s-marriage-policy-dialogue-with-gender-and-human-rights-activists
http://www.dha.gov.za/index.php/statements-speeches/1282-media-statement-on-minister-motsoaledi-s-marriage-policy-dialogue-with-gender-and-human-rights-activists
http://www.dha.gov.za/index.php/statements-speeches/1305-minister-motsoaledi-to-engage-contralesa-on-marriage-policy
http://www.dha.gov.za/index.php/statements-speeches/1305-minister-motsoaledi-to-engage-contralesa-on-marriage-policy
http://www.dha.gov.za/index.php/statements-speeches/1287-minister-motsoaledi-to-engage-in-marriage-policy-dialogue-with-religious-leaders
http://www.dha.gov.za/index.php/statements-speeches/1287-minister-motsoaledi-to-engage-in-marriage-policy-dialogue-with-religious-leaders
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European Commission Handbook on addressing the issue of alleged marriages of
convenience between EU citizens and non-EU nationals in the context of EU law on free
movement of EU citizens available at 11 see https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX: 52014SC0284 &from=IT;

Fairbairn Briefing Paper: the gender recognition process

Fairbairn Catherine fABriefing Paper: the gende
Library Number 08746 5 Dec 2019 https://core.ac.uk/download/pdf/286358521.pdf;

German Federal Foreign Office Marriage in Germany

German Feder al Foreign Of fhips:Bwwiiddranany.infalupe i n G
en/service/04-FamilyMatters/marriage-in-germany/922550;

Ghana Statistical Service Civil registration and vital statistics system

Ghana Statistical Service ACivil registration

t he comprehensi ve assessment July 2
http://www?2.statsghana.gov.gh/docfiles/publications/CRVS%20Assessment%20

Report%20Final % 2018.04.17.pdf;

Government Botswana Marriage Registration

Gover nment Bot swana i Mar r ihthog/éBvww.qoRlemivis t r at i o
reqgistration/marriage-reqgistration;

Government Netherlands Tackling forced marriage

Government N eTiadkle n §§ a nfdsr ¢ @ d  htipsa//www.gavgrentent.nl/
topics/forced-marriage/tackling-forced-marriage

Government Netherlands Government policy child brides and forced marriages

Government of the Netherlands fAWhat is the go
forced ma r r ihtpg:/@&wsvR.goversnemst.nl/topics/asylum-policy/question-and-
answer/dutch-government-policy-on-child-brides-forced-marriages;

Government Netherlands FAQ marry or registered partnership

Government of the Netherl ands A Wh xite tadnmarryl need
or enter into a r e dtips/tiwew.gowernmera. nl/topicemasriage-p ? 0
cohabitation-agreement-registered-partnership/questioni and-answer/marriage-or-
entering-into-a-reqgistered-partnership;

Government New Zealand Guide to being a celebrant

Te Tari Taiwhenua Department of Internal Affairs fiMarriage and civil union celebrants: a
gui de t o t he rol e of celebrants i n New
https://www.govt.nz/assets/Documents/Celebrants/ Guide-to-being-a-celebrant.pdf;

Government New Zealand Commentary on Marriage (Definition of Marriage) Amendment Bill
2012

Commentary on the Marriage (Definition of Marriage) Amendment Bill 2012 as reported
from the Government Administration Committee
http://www.legislation.govt.nz/bill/member/2012/0039/latest/096be8ed80a2cf97.pdf;

Government Norway Proposal to ban child marriages 26 April 2018

Government Nor way AProposal to ban chil d ma r
https://www.regjeringen.no/en/aktuelt/proposal-to-ban-child-marriages-in-
norway/id2599521/

Government Norway Norway bans child marriages 25 July 2018


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:%2052014SC0284%20&from=IT
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:%2052014SC0284%20&from=IT
https://core.ac.uk/download/pdf/286358521.pdf
https://www.germany.info/us-en/service/04-FamilyMatters/marriage-in-germany/922550
https://www.germany.info/us-en/service/04-FamilyMatters/marriage-in-germany/922550
http://www2.statsghana.gov.gh/docfiles/publications/CRVS%20Assessment%20%20Report%20Final_%25%202018.04.17.pdf
http://www2.statsghana.gov.gh/docfiles/publications/CRVS%20Assessment%20%20Report%20Final_%25%202018.04.17.pdf
https://www.gov.bw/civil-registration/marriage-registration
https://www.gov.bw/civil-registration/marriage-registration
https://www.government.nl/%20topics/forced-marriage/tackling-forced-marriage
https://www.government.nl/%20topics/forced-marriage/tackling-forced-marriage
https://www.government.nl/topics/asylum-policy/question-and-answer/dutch-government-policy-on-child-brides-forced-marriages
https://www.government.nl/topics/asylum-policy/question-and-answer/dutch-government-policy-on-child-brides-forced-marriages
https://www.government.nl/topics/marriage-cohabitation-agreement-registered-partnership/question–and-answer/marriage-or-entering-into-a-registered-partnership
https://www.government.nl/topics/marriage-cohabitation-agreement-registered-partnership/question–and-answer/marriage-or-entering-into-a-registered-partnership
https://www.government.nl/topics/marriage-cohabitation-agreement-registered-partnership/question–and-answer/marriage-or-entering-into-a-registered-partnership
https://www.dia.govt.nz/
https://www.govt.nz/assets/Documents/Celebrants/%20Guide-to-being-a-celebrant.pdf
http://www.legislation.govt.nz/bill/member/2012/0039/latest/096be8ed80a2cf97.pdf
https://www.regjeringen.no/en/aktuelt/proposal-to-ban-child-marriages-in-norway/id2599521/
https://www.regjeringen.no/en/aktuelt/proposal-to-ban-child-marriages-in-norway/id2599521/
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Government Norway ANor way July 2018 GogemmédntdNormeyr r i a g e s
https://www.regjeringen.no/en/aktuelt/endringer-i-ekteskapsloven-fra-1.-juli/id2606465/.
Government NC@onditieny forin mar r i ag4e 0 Dec 2019
https://www.regjeringen.no/en/topics/families-and-children/innsiktsartikler/marriage-and-
cohabitationl/vilkar-for-ekteskap/id672620/;

Gov UK Apply for a Gender Recognition Certificate

Gov UK #AApply for a GendHitps/VRw.gav.okfappty-gpemder- Cer t i f
recognition-certificate/if-youre-married-or-in-a-civil-partnership;

Gov UK Reform of the Gender Recognition Act

Gov UK AReform of t he 1Gxonvdeerrn meend o gOointsiuodn aAdton
par 79 https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment data/file/721725/GRA-Consultation-document.pdf;

HM Courts & Tribunals Service Gender Recognition Act 2004

HM Courts & Tribunals Service ifniThe Gener al Gui
20040 https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment data/file/786910/t455-enq.pdf;

Jefferson County Alabama Marriage Certificates

Jefferson County Al agbea ma CeriitMafrirci aat «
https://jeffcoprobatecourt.com/marriage-certificates/ accessed 19 Sept 2020;

Parliament NCOP passed Civil Union Bill

Parl i ament ANCOP passed t breon &g kthe Saence ramds Bil l
Technol ogy Laws Atpe/ivdwoaniamenBgoJ.zd/mass-releases/ncop-
passed-cybercrimes-bill-civil-union-and-science-and-technology-laws-amendment-bills;

Polity DHA address Minister 30 Aug 2019

Polity ODHA: Aaron Motsoal edi: Address by Min
Policy Di al ogues ( 3vo.poliydrg.2alaticde)dita-aaton-mopssaledi-/ w w
address-by-minister-of-home-affairs-for-the-marriage-policy-dialogues-30082019-2019-

08-30;

SA Gov Marriage policy dialogue 11 Oct 2019

SA Government AMi ni ster Aar on Mot s o aitioeall i : mar
| eader s o 1 https@wwiw.gdv.QalsPeeches/marriage-policy-dialogue-traditional-
11-oct-2019-0000;

Statistics SA Census 2011

Statistics SA Census 2 00 1 : Primary tables South Africa Ce
5 Religion page 24 available at http://www.statssa.gov.za/census/census 2001/
primary tables/RSAPrimary.pdf;

Statistics SA Census 2011

Statistics SA Census 2011 Census in brief Table 2.8: Population by first language and
population group (percentage) available at
http://www.statssa.gov.za/census/census 2011/census_products /Census 2011
Census _in_brief.pdf;

Statistics SA Marriages and divorces 2018

Statistics SA Statistical Release P0307 Marriages and divorces 2018 2.1 Civil marriages
25 March 2020 http://www.statssa.gov.za/publications/P0307/ P03072018.pdf;



https://www.regjeringen.no/en/aktuelt/endringer-i-ekteskapsloven-fra-1.-juli/id2606465/
https://www.regjeringen.no/en/topics/families-and-children/innsiktsartikler/marriage-and-cohabitation1/vilkar-for-ekteskap/id672620/
https://www.regjeringen.no/en/topics/families-and-children/innsiktsartikler/marriage-and-cohabitation1/vilkar-for-ekteskap/id672620/
https://www.gov.uk/apply-gender-recognition-certificate/if-youre-married-or-in-a-civil-partnership
https://www.gov.uk/apply-gender-recognition-certificate/if-youre-married-or-in-a-civil-partnership
https://assets.publishing.service.gov.uk/government/uploads/system/%20uploads/attachment_data/file/721725/GRA-Consultation-document.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/%20uploads/attachment_data/file/721725/GRA-Consultation-document.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/%20uploads/attachment_data/file/786910/t455-eng.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/%20uploads/attachment_data/file/786910/t455-eng.pdf
https://jeffcoprobatecourt.com/marriage-certificates/
https://www.parliament.gov.za/press-releases/ncop-passed-cybercrimes-bill-civil-union-and-science-and-technology-laws-amendment-bills
https://www.parliament.gov.za/press-releases/ncop-passed-cybercrimes-bill-civil-union-and-science-and-technology-laws-amendment-bills
https://www.gov.za/speeches/marriage-policy-dialogue-traditional-11-oct-2019-0000
https://www.gov.za/speeches/marriage-policy-dialogue-traditional-11-oct-2019-0000
http://www.statssa.gov.za/census/census_2001/%20primary_tables/RSAPrimary.pdf
http://www.statssa.gov.za/census/census_2001/%20primary_tables/RSAPrimary.pdf
http://www.statssa.gov.za/census/census_2011/census_products%20/Census_2011%20_Census_in_brief.pdf
http://www.statssa.gov.za/census/census_2011/census_products%20/Census_2011%20_Census_in_brief.pdf
http://www.statssa.gov.za/publications/P0307/%20P03072018.pdf
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Statistics SA General household survey 2013

Statistics SA Statistical release P0318: General household survey 2013 18 June 2014
available at https://www.statssa.qov.za/publications/P0318/P03182013.pdf;

Statistics SA Community Survey 2016

Statistics SA Community Survey 2016: An exploration of nuptiality statistics and implied
measures in South Africa Report no.: 03-01-25 see
http://www.statssa.gov.za/publications/03-01-25/03-01-252016.pdf;

Statistics SA Workshop 24 February 1999

Statistics SA The Customary Marriages Act: background and rationale towards improving
the registration of marr i agakshom2d Bebrdaryd999;c es i n

Queensl and Government M@ARegistry celebrant handboo

Queensl and Government Registry of Births, De a
handbook January 2018 Queensland
https://www.publications.qld.gov.au/dataset/697f9b44-22fe-4bc1-9f58-955e287fd30d
[resource/f18f5d5b-76cf-46f4-b316-80db2dbf4fce/fs download/ceremonies

registrycelebrant handbook.pdf;

Queensland Government Queensland first with Marriage Equality

Yvette D' Ath AQueensland first with Marriage
Government http://statements.qld.gov.au/  Statement/2018/3/7/queensland-first-with-
marriage-equality;

United States of America Department of State Marriage in France

United States of Ameri ca Department of {
https://fr.usembassy.qgov/wp-content/iploads/sites/50/2017/07/acs _marriage-in-

france.pdf;

Burnett County Clerk nGener al information abou
for t he appl i cant_s https:Awwd.burnaitdodinty.comédactnient
Center/Home/View/126;

International instruments
African Charter on the Rights and Welfare of the Child of 1990
http://www.un.org/en/africa/osaa/pdf/au/afr charter rights welfare child africa
1990.pdf;

SADC Protocol on Gender Development of 2008 https://www.sadc.int/documents-
publications/show/Protocol on Gender and Development 2008.pdf;

Human Rights Council of the United Nations Resolution 29/8 on strengthening efforts to
prevent and eliminate child, early and forced marriage of 2 July 2015
https://digitallibrary.un.org/record/803360?In=en#record-files-collapse-header;

UN Convention on Consent to Marriage, Minimum Age for Marriage and Registration of
Marriages of 10 December 1962 https://www2.ohchr.org/english/law/pdf/convention.pdf;

UN Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) of 1979 https://www.un.org/womenwatch/daw/cedaw/;

Committee on the Elimination of Discrimination against Women and the Committee on the
Rights of the Child joint general recommendation and general comment on harmful
practices of 8 May 2019 https://undocs.org/en/CRC/C/GC/18/REV.1;



https://www.statssa.gov.za/publications/P0318/P03182013.pdf
http://www.statssa.gov.za/publications/03-01-25/03-01-252016.pdf
https://www.publications.qld.gov.au/dataset/697f9b44-22fe-4bc1-9f58-955e287fd30d%20/resource/f18f5d5b-76cf-46f4-b316-80db2dbf4fce/fs_download/ceremonies%20registrycelebrant%20handbook.pdf
https://www.publications.qld.gov.au/dataset/697f9b44-22fe-4bc1-9f58-955e287fd30d%20/resource/f18f5d5b-76cf-46f4-b316-80db2dbf4fce/fs_download/ceremonies%20registrycelebrant%20handbook.pdf
https://www.publications.qld.gov.au/dataset/697f9b44-22fe-4bc1-9f58-955e287fd30d%20/resource/f18f5d5b-76cf-46f4-b316-80db2dbf4fce/fs_download/ceremonies%20registrycelebrant%20handbook.pdf
http://statements.qld.gov.au/%20Statement/2018/3/7/queensland-first-with-marriage-equality
http://statements.qld.gov.au/%20Statement/2018/3/7/queensland-first-with-marriage-equality
https://fr.usembassy.gov/wp-content/iploads/sites/50/2017/07/acs_marriage-in-france.pdf
https://fr.usembassy.gov/wp-content/iploads/sites/50/2017/07/acs_marriage-in-france.pdf
https://www.burnettcounty.com/Document%20Center/Home/View/126
https://www.burnettcounty.com/Document%20Center/Home/View/126
http://www.un.org/en/africa/osaa/pdf/au/afr_charter_rights_welfare_child_africa%20_1990.pdf
http://www.un.org/en/africa/osaa/pdf/au/afr_charter_rights_welfare_child_africa%20_1990.pdf
https://www.sadc.int/documents-publications/show/Protocol_on_Gender_and_%20Development%20_2008.pdf
https://www.sadc.int/documents-publications/show/Protocol_on_Gender_and_%20Development%20_2008.pdf
https://digitallibrary.un.org/record/803360?ln=en#record-files-collapse-header
https://www.un.org/womenwatch/daw/cedaw/
https://undocs.org/en/CRC/C/GC/18/REV.1
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Publications by law reform agencies

Law Commission of England and Wales Getting Married: Consultation Paper

Law Commission of England and Wales Getting Married: A Consultation Paper on
Weddings Law 3 Sept 2020 see https://s3-eu-west-2.amazonaws.com/lawcom-prod-
storage-11jsxou 24uy7qa/uploads/2020/09/Getting-Married-A-Consultation-Paper-on-
Wedding-Law-web.pdf;

SALRC Issue Paper 35

South African Law Reform Commission Issue Paper 35 on a single marriage statute
project 144 https://www.justice.gov.za/salrc/ipapers/ip35 prjil44 Single
MarriageStatute.pdf;

SALRC Report on Customary Marriages

SALRC Report on Customary Marriages project 90 Aug 1998
https://justice.gov.za/salrc/reports/ r pri90 cstm 1998augq.pdf;

SALRC Discussion Paper 132 the Practice of Ukuthwala project 138 May 2014
http://www.justice.gov.za/salrc/dpapers/dp132-Ukutwala.pdf;

SALRC Report on Islamic Marriages

SALRC Report on Islamic Marriages and related matters project 59
https://justice.gov.za/salrc/reports/ r_pri59 2003jul.pdf;

Theses and dissertations
Clyde Effects of premarital education promotion policies

Clyde Tiffany Lura The effects of premarital education promotion policies on US divorce
rates 1 July 2019 Brigham Young University Theses and Dissertations 7514
https://scholarsarchive.byu.edu/etd/7514;

Moorhead Honours Thesis 23 April 2015

Moorhead Audrey Leigh A Thorough Glance at the Social Framework of Bride Abduction
from a Feminist Lens: Themes of Power, Dominance, and Shame 23 April 2015 Honours
Thesis 499 Wittenberg University http://www6.wittenberg.edu/cgi-
bin/lib/honors/audrey moorhead 2015.pdf;

Smith LLD Thesis Nov 2009

Smith BS The development of South African matrimonial law with specific reference to the
need for and application of a domestic partnership rubric submitted in partial fulfilment of
the requirements for the degree Doctor Legum at the Faculty of Law Department of Private
Law University of the Free State Bloemfontein (2009)
https://scholar.ufs.ac.za/handle/11660/1645;

Media sources
Abrahams Cape Argus 23 Nov 2017

Abrahams Marcelle fSA's dark under belly of under-a g e ma r Gapeadgyes®3 Nov
2017 https://www.pressreader.com/south-africa/cape-arqus/20171123/28152222
6393013;

Adelgren Jurist.org 18 Oct 2013

Adel gren Stephen fAiFrance Constitutional-
s ex marri age | aws 0 httpd:/Bvww.|@ist.org/ne@d02013/10/french-
constitutional-council-rejects-conscience-clause-for-same-sex-marriage-laws/;

AD NL 29 Feb 2016

Counci


https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou%2024uy7q/uploads/2020/09/Getting-Married-A-Consultation-Paper-on-Wedding-Law-web.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou%2024uy7q/uploads/2020/09/Getting-Married-A-Consultation-Paper-on-Wedding-Law-web.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou%2024uy7q/uploads/2020/09/Getting-Married-A-Consultation-Paper-on-Wedding-Law-web.pdf
https://www.justice.gov.za/salrc/ipapers/ip35_prj144_Single%20MarriageStatute.pdf
https://www.justice.gov.za/salrc/ipapers/ip35_prj144_Single%20MarriageStatute.pdf
https://justice.gov.za/salrc/reports/%20r_prj90_cstm_1998aug.pdf
http://www.justice.gov.za/salrc/dpapers/dp132-Ukutwala.pdf
https://justice.gov.za/salrc/reports/%20r_prj59_2003jul.pdf
https://scholarsarchive.byu.edu/etd/7514
http://www6.wittenberg.edu/cgi-bin/lib/honors/audrey_moorhead_2015.pdf%20accessed%205%20Nov%202020
http://www6.wittenberg.edu/cgi-bin/lib/honors/audrey_moorhead_2015.pdf%20accessed%205%20Nov%202020
https://scholar.ufs.ac.za/handle/11660/1645
https://www.pressreader.com/south-africa/cape-argus/20171123/28152222%206393013
https://www.pressreader.com/south-africa/cape-argus/20171123/28152222%206393013
https://www.jurist.org/news/2013/10/french-constitutional-council-rejects-conscience-clause-for-same-sex-marriage-laws/
https://www.jurist.org/news/2013/10/french-constitutional-council-rejects-conscience-clause-for-same-sex-marriage-laws/
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AD NHaaf s e wei gerambtenaar mo c ht ont sl agen
https://www.ad.nl/den-haag/haagse-weigerambtenaar-mocht-ontslagen-
worden~a55463f3/?referrer= https://www.google.com/;

Ainebyoona Daily Monitor 6 June 2016

Ai nebyoona Blhmagiagesenust e registered i gover nment 06 6 June
Daily Monitor https://www.monitor.co.ug/News/National/All-marriages-must-be-
registered--government/688334-3233852-n1vcglz/index.html;

Antomo Ito De 21 Dec 2018

Ant omo Dr BGélnhefher diéem BVerf G das Kindhiodehenges
https://www.lto.de/recht/hintergruende/h/kinderehen-gesetz-vorlage-bgh-bverfg-harbath-

befangenheit/;
BBC 18 Oct 2013

BBC 6France mayor s 6canndtt opl occokur ga yl3l éharQcita
https://www.bbc.com/news/world-europe-24579037;

BBC 26 July 2004

BBC Ne@®A Women warned o n BBCa Mesvs 26eJdid 2004 s O
http://news.bbc.co.uk/2/hi/africa/3927491.stm;

Bois Daily Wire 26 Dec 2018

Boi s Blabalist Inanity: German Supreme Court Rules Anti-Child Marriage Law
Unconstitut i on ®algwirezdm hidps:éww. dailyW8ire.com/news/ german-
supreme-court-child-marriage-constitutional-paul-bois;

Bornman News24.com

B o r n ma nMotk aeeds fo be done to address child marriagesi Centre for Chil d
News24.com 9 July 2018 https://www.news24.com/SouthAfrica/News/more-needs-to-be-
done-to-address-child-marriages-centre-for-child-law-20180709;

Brooks & Umarova 21 Oct 2010

Brooks Courtney & AminaUmarovafiDespi t e of fici al measures bri
i n Chechnyao 21 O Radio Freel 0 Europe
https://www.rferl.org/a/Despite Official Measures Bride Kidnapping Endemic In_Chec
hnya/2197575.html;

Bulman Independent 20 Jan 2017

Bul man Dihgrk ans marriage for under-18s after report suggests dozens of
asylum seeking teens arriving with s p o us 20s éan 2017 Independent.co.uk
https://www.independent.co.uk/news/world/europe/denmarkban-under-18-marriage-
under-18-asylum-seeking-teens-arrive-spouses-minors-a7537441.htmil;

COC NI 29 Feb 2016

COC NI AGemeent e Den Haag moc ht wei ger ambt e
https://www.coc.nl/jouw-belangen/gemeente-den-haag-mocht-weigerambtenaar-
ontslaan;

Daily Monitor 4 Feb 2019

Daily Monitori Coupl es cautioned against flouting marr
https://www.monitor.co.ug/News/National/Couples-cautioned-flouting-marriage-
reqgistration-rules/688334-4965230-5bhpskz/index.html;

Daily Monitor 29 Nov 2016



https://www.ad.nl/den-haag/haagse-weigerambtenaar-mocht-ontslagen-worden~a55463f3/?referrer=%20https://www.google.com/
https://www.ad.nl/den-haag/haagse-weigerambtenaar-mocht-ontslagen-worden~a55463f3/?referrer=%20https://www.google.com/
https://www.monitor.co.ug/News/National/All-marriages-must-be-registered--government/688334-3233852-n1vcglz/index.html
https://www.monitor.co.ug/News/National/All-marriages-must-be-registered--government/688334-3233852-n1vcglz/index.html
https://www.lto.de/recht/hintergruende/h/kinderehen-gesetz-vorlage-bgh-bverfg-harbath-befangenheit/
https://www.lto.de/recht/hintergruende/h/kinderehen-gesetz-vorlage-bgh-bverfg-harbath-befangenheit/
https://www.bbc.com/news/world-europe-24579037
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