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KETAPELE

Tokokmane ye ya ditheriSano e phethagaleditSwe go dira bjalo ka motheo wa ditheriSano tSa
KhomiSene, go hwetSa dikarabo le diswayaswayo gotdwa go bakgathatema ba malebana,
mme le go phatlalat8a tshedimoSo ka ga tshekaseko ya Molao wa Kgatelelo ya Boloi
setShabeng. Ka lebaka la mehola ye, tokomane ye ga e na diswayaswayo t3eo di
hlalo$itSwego ka botlalo bakeng sa kaonafatSo ya Molao. Dipono, diphetiso le diswayaswayo
tokomaneng ye di se tSewe bjalo ka tSa KhomiSene tSa phethiSo. Tokomane e gatiSwa ka
botlalo bakeng sa go phethagaletSa batho le mekgatlo yeo e ratago go ka dira diswayaswayo
goba go nea ditShiSinyo bakeng sa kaonafatSo ya lekala le la molao ka tshedimoso ya matseno

go ba kgontSha go dira dithomelo t8e malebana go Khomisene.

Bafetodi ba kgopelwa go romela diswayaswayo ka tsela ya lengwalo, dikemedi goba
dikgopolo go Khomisene pele ga la 30 Moranang 2016 atereseng yeo e tSwelelago letlakaleng
yeo e setSego e rometdwe go Khomisene ga se ya swanela go boeeletSwa; bakeng sa maemo
a, bafetodi ba swanetSe go laetSa gore ba dumellana le swayaswayo ya peleng, ge se e le

maemo ao.

Khomisene e tla tSea gore bafetodi ba dumela gore Khomisene e tSee gotSwa go goba e bolela
ka diswayaswayo le diswayaswayo tSe malebana le bafetodi, ntle le dikemedi di na le
maswayo a go laetSa “Sepheri”. Bafetodi ba swanetSe go tseba gore Khomisene e ka
kgopelwa, ka tlase ga Molao wa KgodiSo ya Phihlelelo ya Tshedimo$o (Molao 2 wa 2000), go

ntSha tshedimoso yeo e lego dikemeding.
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KGAOLO 1
MATSENO

1.1 Tokomane ye ya ditheriS8ano e latela kgatiSo ya swayaswayo, ka la 09 Lewedi
2014, ya tokomane ya morero,’ yeo e bego e na le maikemiset$o a go tSweletSa nyakisiso
setShabeng, go thoma polediS8ano, mme le go hlaloSa kaonafatSo ya molao yeo e
hlokegago. KhomiSene ya Kaonafatso ya Molao ya Afrika Borwa (SALRC goba
KhomiSene) e tSeya monyetla wo go leboga bao ba fetotSego taletSo ya diswayaswayo
mme ba phethagaleditSe tshedimoso ye malebana bakeng sa tlhabollo ya tokomane ye ya
ditheriSano.

1.2 Tokomane ya ditheriSano e iSa dinyakiSiSo pele ka go phethagaletSa dikgetho
bakeng sa kaonafatSo ya molao ka tshepo ya gore se se tla ba le swayaswayo ye
kwagalago malebana le tshekaseko ye SiSintSwego ya Molao wa Kgatelelo ya Boloi (Molao
goba WSA). Tokomane e laetS8a hlokego ya kaonafatSo, dithomelo bakeng sa
diswayaswayo tSa setShaba, dipheto t8a peleng tSeo di fihleletSwego ke Khomisene, mme

e leka dikgopolo t8a setShaba ditharollong tSeo di tsopotSwego ke KhomiSene.

1.3 KhomiSene e ikemiSeditSe go reriSana le Bakgathatema ba malebana ka moka.
Godimo ga kgatiSo ya tokomane ya ditheriS8ano bakeng sa diswayaswayo tSa setShaba, re
ikemiSeditSe go reriSana le bakgathatema ba farologanego bao ba angwago ke tiragatSo
ya boloi. Morago ga tshepetSo ye, KhomiSene e tla dira pego, yeo e tla bago le
diswayaswayo tSa mafelelo le molao woo o kaonafaditSwego woo o hlokegago. Pego e tla
romelwa go Tona ya Toka le Ditirelo tSa Tshokollo, yoo a ka tsenyago tiriSong

diswayaswayo tSa Khomisete ka go tSweletSa molaothalwa wo SiSintSwego Palamenteng.

! South African Law Reform Commission, Issue Paper 29, 9 September 2014.



A Setlogo le matseno a nyakisiso

1.4 Ka Dibokwane 2007, SALRC e hweditSe kgopelo gotdwa go Mokgatlo wa
T8homidano wa Ditokelo tSa BaditShaba wa Afrika Borwa (SAPRA) go diragatsa
dinyakiSiSo ka ga bomolaotheo ba Molao le Molaokaka wa Kgatelelo ya Boloi wa

Mpumalanga woo o $igintSwego woo o gatisitswego ka 20072

15 Mo kgweding ya Phupu goba Mosegamanye 2007, morago ga khwet3o ya kgopelo
yeo e hlalositSwego gotSwa go SAPRA, mekgatlo ye mengwe ya go swana le Mokgatlo wa
Baalafi ba Setdo (THO) le Khansele ya BaditShaba ya Afrika Borwa ba hlohleleditdwe go
kgathatema le go thekga tshekaseko. Tshekaseko e akareditS8e Molaokakanywa wa
Kgatelelo ya Boloi wa nako yela wa tShiSinyo ka lefsa wa Mpumalanga. Mekgatlo ka
boraro ka moka e dirile dithomelo go SALRC bakeng sa go eleletSwa tshekasekong ya

Molao.

1.6 SALRC e bile le kopano ya bakgathatema ka la 4 Lewedi 2008, moo go bego go
rerisanwa ka dithomelo.® Morago ga kopano ye, ka la 14 Dibatsela 2008, Khomigene e
hweditSe thomelo yeo e fetotSwego gotSwa go SAPC le thomelo gotdwa go (THO), ka

bobedi ba tSona di kgopela kakaretSo ya dinyakiSiso lenaneong la SALRC.

1.7 Dithomelong tSa yona, SAPRA e SiSinya phumolo ya Molao ka lebaka la gore o
dira boloi bosenyi le bao ba ipitSago baloi go swana le baditShaba. Gape ba SiSinya gore
ga go hlokego ya molao wo o laolago boloi, mme le gore tiriSompe ya boloi e swanetSe go
Songwa go ya ka molao wa setlwaedi. Motheo wa tShiSinyo ke gore boloi ke karolo ya
tumelo yeo e tsejwago le bodumedi. Thomelo ya SAPRA e lemoga gore Molao o hlola
bothata ke ge o sa phethagaletSe hlaloSo ya “moloi” goba “boloi”. SAPRA e lemoga gore

bogologolo, ebile le tshwaraganyong ya Afrika Borwa, mantshu a “moloi” le “boloi” a be a

2 In about March 2014, subsequent to the release of the issue paper to a closed list of

stakeholders, the SALRC received communication from the SAPRA pointing out some factual
inaccuracies regarding the background to the investigation. These factual inaccuracies relate to
the originator of the investigation and the identification of the issues that were brought to the fore
and by which organisation. The SALRC is indebted to SAPRA for bringing to its attention the
said inaccuracies and ensuring that the issues around the origin of the investigation are
completely accurate.

® The SAPRA, the SAPC (represented by Lawyers for Human Rights (LHR)), and the THO
attended the meeting. The invitation to the THO was extended by the SAPC.



diriSswa go hlaloda bobe goba ditiragatSo tSa bosenyi tSe sepelelanago le dipolao t3a
setlwaedi le bomadimabe ka kakaretSo. Ba bolela gore maloko a SAPRA a ipitSa baloi
mme a hlatsela go ba gona ga boloi, efela gore ga a dire bobe goba basenyi. Gape a
bolela gore tiragatSo ya boloi, maleatlana le ditSo tSe ntsShi tSe malebana le ditiragatSo ke
tSweletSo ya bodumedi bja ona mme di wela ka tlase ga legoro la “mmele, Monagano le
moya” goba “tSa sepheri” mabenkeleng a godimo ka moka a dipuku. Ke kgopolo ya ona go
fihlela moo Molao o phethagaletdago kgatelelo ya boloi, tSweletSo ya bodumedi bja bona,
o kgahlanong le diphethagalet3o t§e mmalwa tSeo di lego go Kgaolo 2 ya Molaotheo.* Ka
go thibela tiragatdo ya boloi, melao ye e ganetSa badudi ditokelo tSa bona tSa molaotheo
tSa tokologo ya bodumedi (karolo 15); tokelo ya tokologo ya boitlhagiSo (karolo 16);
tekatekano (karolo 9); seriti sa botho (karolo 10); tokologo le polokego ya motho (karolo
12); mme le tokelo ya bona ya go kgetha kgwebo, moSomo goba profeSene ka tokologo

mo gare ga Afrika Borwa (karolo 22).

1.8 Thomelong ya yona, SAPC e tSweletSa gore kopano ya bona ya bosetShaba (yeo
e bego e swerwe ka 2007) e kgethile thekgo ya go fediSa Molao wa Kgatelelo ya
Boloi, mme le gore SAPC e ganetSa melawana yeo e tSweleditSwego Molaong.
Kopanong ya yona ya bosetSshaba ya 2007 mokgatlo o godiSitSe seo ka fa se
bitSwago “Melville mandate”. HlohleletSo bakeng sa melawana yeo e
dumeletSwego kopanong e reetSwe godimo ga tShireletSso yeo e neilwego

dihlophana tSa bodumedi ke Molaotheo.

1.9 Melville mandate e ikemiSeditSe go busetSa mareo a “moloi” le “boloi” gore a
kwesiSwe tshwaraganyo ya sebjale ya baditShaba. Motheo wa pego ye ke Kamogelo mo
Afrika Borwa yeo “moloi” le “boloi” di diriSwago go hlalo$a “bobe goba ditiragatSo tSa
bosenyi tSe malebana le dipolao tSa setlwaedi, go kgaola ditho batho le bomadimabe ka

kakaret$o”.> Taelo gape e ikemiSeditSe go thoma tshepetSo ya molao yeo e tlilego go

Constitution of the Republic of South Africa, 1996.

The assertion by SAPRA is supported by the definition of witchcraft that was provided by the
Ralushai Commission and the definition contained in the Mpumalanga Witchcraft Suppression
Bill. In the Ralushai Commission report, which is referred to in the issue paper, a “witch” is
defined as a person who “through sheer malice, either consciously or subconsciously, employs
magical means to inflict all manner of evil on their fellow human beings. They destroy property,
bring disease or misfortune and cause death, often entirely without provocation to satisfy their
inherent craving for evil doing.” The Mpumalanga Witchcraft Suppression Bill defines “witchcraft”



thibela kgethollo ye nngwe goba ya nako ye tlago yeo e sa swanelago le kgethollo
kgahlanong le BaditShaba bao ba ipitS8ago baloi.

1.10 SAPRA le SAPC di bolela gore Molao o thibela Baditshaba go diragat3a set3o sa
bona, ka go phethagaletS8a gore motho yo mongwe le yo mongwe yoo a (gare ga tse
dingwe) go bolelwago gore o diriSa maatla afe goba afe a mohlolo, goba boloi, goba a
bolela gore o tseba boloi, o tla ba le molato. Ba bolela gore thibelo Molaong, ka ge e
sepelelana le BaditShaba, e gataka “ditokelo tSa bona go tokologo ya bodumedi, tlhagiso,
tekatekano, tokologo, seriti, polokego le tokelo ya go kgetha le go dira moSomo wa bona

mo gare ga Afrika Borwa.”

1.11 SAPRA le SAPC di ngongorega gore dihlaloSo tSeo di neilwego bakeng sa boloi le
baloi, tSeo e di bolelwago di na le dihlaloSo tSa khuetSo. Dihlaloso tSe di akaret3a boloi le
baloi dilong t8a bobe goba go sepelelana le dipolao t8a setlwaedi, go kgaola ditho tSa
batho le bomadimabe. DihlaloSo t8e, ba bolela gore, di gataka seriti sa bao ba ipitSago

baloi.

1.12 SAPRA e bega go ba gona ga boloi le baloi, mme e bolela gore ga go bobe goba

bosenyi go seo. Ba bega tokelo ya bona ya tokologo ya tumelo le bodumedi.

1.13 Thomelong ya yona,SAPRA e bolela ka tokomane yeo e hlanngwego ke SAPC
mme e ngwadilwe ke Ngaka Dale Wallace, moithuti goba SwantShanyo ya Ditumelo.
Ngaka Wallace o bolela gore Molao o na le setlogo go taolo ya dikololoni le bolaodi, bao
ba bego ba na le dingongorego ka ga ditumelo le mehlolo. Go gatelelwa gore

maikemisetso a Molao e be e le go gatelela tumelo go boloying.

1.14 Hlokego ya hlaloSo ya “boloi” mo Molaong, yeo e hlotSwego go bona “boloi” bjalo
ka selo seo se sepelelanago le ditiragatSo tSe mpe tSa go swana le go Iwat$a, mehlolo le
lehu, gammogo le maitshwaro ao a thibetSwego ke Molao, di tSopotSwe bjalo ka
sehlobaetsi. DiphethagaletSo go karolwana (d) le (f) t8a karolo 1 ya Molao, tSeo di begago
bosenyi bja maitshwaro a motho yo bolelago tsebo ya boloi mme yo, gore a holege, dirago
e ke o diragatSa goba o diriSa maatla a mehlolo, di na le bothata ka ge di lebiSitSwe go

ditiragatSo tSa setlogo le badiragatsi.

as “...the secret use of muti, zombies, spells, spirits, magic powers, water, mixtures, etc, by any
person with the purpose of causing harm, damage, sickness to others or their property.”



1.15 SAPC e lemoga bo3oro bja boloi gare ga ditikologo t8a Afrika le tshenyo yeo e
hlotSwego ditikologong tSeo. E bolela gore dipono t3a boloi di be di fetoga go tloga ka

dinako t8a pele ga dikoloni, mme le gore ditSwelapele ka go fetoga.

1.16 SAPC e laet3a gore Afrika Borwa ya morago ga mmuso wa kgatelelo, maitshwaro
ao a thibetSwego a Molaong wa Kgatelelo ya Boloi a swanetSe go lebelelwa go ya ka
Molaotheo, yoo o bolelago gore ditumelo ka moka di swarwe ka go lekalekana. Thomelo
ya SAPC e t3weletS8a gore maleatlana le tiriSo ya dikhuetSo, tSe di thibetSwego go
dikarolwana (d) le (f), di diriSwa ke ditumelo tSe dingwe, go akaretdwa efela go sa felele go
Bohindu. Tekanyet3o goba go dira bosenyi ga ditiragatSo tSe go ka hlola kgethollo goba go

ka bonwa bjalo ka kgethollo.

1.17 SAPC e SupetSa palelo ya molao woo o gatelelago boloi go fediSa tumelo boloying
le boSoro bjo sepelelanago le se dinageng tSa Afrika tS8a ka morago ga dikoloni. Go
laetSwa dinaga tSa Afrika tSeo di tSwelagopele ka molao wa boloi bja nako ya dikoloni
efela ga se t8a bona katlego yeo e sepelelanago le molao wo. SAPC e swayaswaya gore
dintlha tSe dingwe di swanetSe go eleletSwa ge go phethagaletSa boSoro bjo amanego le
boloi, godimo ga molao woo o gatelelago boloi. Ditema tSa bakgathatema ba farologanego
dibohlokwa.

1.18 Kgopolo ya THO ke gore Molao wa Kgatelelo ya Boloi o swanetSe go phumolwa
mme go tsenywe Molao wo mofsa. Thomelo ya THO e bolela gore Molao wo mofsa o
swanetSe go phethagaletSa bothata bja boSoro bjo amanego le boloi, mme o swanetse go
phethagaletSa hlaloSo ya “busakatsi” goba boloi. THO e SiSinya gore “busakatsi” e ra boloi
tshwaraganyo ya Afrika, mme bo akaretS$a tiriSo ya meSunkwane ye kotsi; maleatlana ye
kotsi; le dilo tSe dingwe goba didiriswa tSeo di ka hlolago MalwetSi, madimabe goba lehu
go motho, goba tshenyo ya thoto. THO gape e hlaloSa gore go na le hlokego ya molao
woo o tllego go tsopola le go laola ditiragatSo tSa busakatsi. Seo se tla kgontSha
dikgorotsheko go SireletSa bontshi bja batho bao ba hlokago molato bao ba belaelwago ke
bangwe ka go dira busakatsi, efela le go otla batho bao ba bonwago molato wa go
diragatSa

busakatsi.



1.19 THO e thekga pono ya SAPRA le SAPC ya gore Molao o swanetSe go phumolwa.
Efela, THO e t8welapele e SiSinya gore Molao wa bjale o swanetSe go tloSwa go tsenywe
bakeng Molao wo mofsa, woo 0 swanetSego go phethagaletSa mathata ao a sepelelanago
le boSoro bjo malebana le boloi mme o phethagaletSe gore hlalo$o ya boloi ke eng. THO e
hlohleletSa tekanyetSo magareng ga tShireletSo ya batswasehlabelo bao ba latofatdwago

ka boloi, le kotlo ya bao ba bonwago molato wa go diragat$a boloi.

1.20 THO e amogela gore ditokelo t8a batho di raloka tema bakeng sa gore ditumelo
tS8a Sehlopha sa batho di Songwa ka tsela efe. Ba SiSinya gore Molao wo mofsa ga se wa

swanela go dirisetSwa go laola ditumelo le botho bja batho.

1.21 THO e laya kgahlanong le tiriSo ya maswao ao a diriSitSwego mo nakong ye

fetilego go hlaloSa boloi, go swana le “ngaka ya boloi”, “moloi”, “maleatlana”, “muthi”,

“‘maatla a mehlolo” le tSe dingwe, ka ge maswao a a ka hlola tahletSo.

1.22 THO e SiSinya gore boloi bo swanetSe go phethagaletSwa bjalo ka bosenyi bofe
goba bofe mme le gore umsakatsi o swanetSe go bonwa bjalo ka mosenyi. E hlaloSa
mohlala wa motho yoo o hwetSwago a swere ditho t§a motho, mme e hlalosa gore motho

yo o swanetSe go latofatSwa go ya ka Human Tissue Act of 1983.

1.23 THO gape e SiSinya gore tiriSo ya melao ya tshenyoina kgahlanong le batho bao
ba, ntle le bohlatse bjo phethagetSego, latofatSa bangwe ka baloi. Gape e SiSinya
bonamodi melatong yeo go hlokegago mabaka a molao bakeng sa tSwetSopele ya

tatofatSo ya boloi.

1.24 Mekgatlo ye meraro yeo dithomelo tSa bona go SALRC e lego motheo wa
dinyakisiSo tSa bjale e laetSa dipono tSe farologanego ka gore tiragatSo ya boloi e
swanetSe go Songwa ka tsela efe. Ka lehlakoreng le lengwe, SAPRA le SAPC di bolela
kgahlanong le kgatelelo ya tiragatSo ya boloi, ebile le kgahlanong le taolo goba tsenelelo
ya puso. Ka lehlakoreng le lengwe, THO e bolela ka hlokego ya taolo ka lebaka la ditlaiSo

tSe sepelelanago le tiragatSo ya boloi.



B KakaretSo ya dinyakiSiSo lenaneong la SALRC

1.25 Morago ga kopano yeo e hlalositSwego godimo (bona tema 1.6) le SAPRA, SAPC
(e emetdwe ke LHR) le THO; gape le morago ga go hwetSa dithomelo tSe fetotSwego
gotSwa mekgatlong ye, SALRC e dirile dinyakisiSo t§a mathomo go lekola kgonagalo ya

kakaretSo ya dinyakiSiSo lenaneong la yona.

1.26 Kopanong ya la 1 August 2009, KhomiSene e dumeletdwe diswayaswayo tSeo di
lego tokomaneng ya tShiSinyo, ka leina gore tshekaseko ya Molao wa Kgatelelo ya Boloi o
swanetSe go akaretSwa lenaneong la KhomiSene. Diswayaswayo le dintlha tSeo di
SiSintSwego go ya ka tokomane ya tShiSinyo bakeng sa dinyaki$iso di eleletSwe bakeng sa

tihabollo ya tokomane ya ditheriSano.

1.27 Ka la 15 Pherekgong 2010, SALRC e rometSe Memorantamo go Tona ya Toka le
Tlhabollo ya Molaotheo go kgopela tetla ya tShiSinyo ya KhomiSene (yeo e dirilwego ka la
1 Phato 2009) go akaretSa tshekaseko ya Molao wa Kgatelelo ya Boloi lenaneong la
SALRC.

1.28 Ka Mopitlo 2011, morago ga kakaretSo ya nyakiSiSso lenaneong la SALRC,
letSatSikgwedi la 12 Diphalane 2011) gotSwa go Tona ya Basadi, Bana le Digole, a
kgopela nyakiSiSo ka ga dipolao t§a muti. Kgopelo ya Tona e be e hlohleletSwa ke melato
ye lemogilwego yeo e begilwego diphatlalatSing e akaretSa bana bao go dumelwago gore

ba bolaetwe ditho t$a bona t§a mmele.®

1.29 Kopanong ya Khomisene ka la 22 Diphalane 2011, go SiSintSwe gore kgopelo ya
Tona ya Basadi, Bana le Digole e swanetSe go akaretSwa dinyakiSiSong tSa bjale. Ka la 24
Diphalane 2011, SALRC e rometSe lengwalo go Tona e mo eletSa gore kgopelo ya gagwe

ya dinyakiSiSo ka ga dipolao t8a muti e tla akaretSwa Projekeng 135 ya lenaneo la SALRC.

® The cases that Minister Xingwana referred to involved the killing of a 10-year-old girl in

Soshanguve, Gauteng, who was abducted and murdered on 31 December 2009 and her body
parts removed. The other case involved a 3-year-old boy from Gugulethu in the Western Cape
whose body was found in a suitcase with his throat slit.



Projeke 135 ke nyakisido ya bjale yeo e Somanago le tshekaseko ya Molao wa Kgatelelo

ya Boloi.

1.30 Tokomane ya morero ka ga tshekaseko ya Molao wa Kgatelelo ya Boloi e
dumeletSwe ke KhomiSene kopanong ya yona ya la 11 Mopitlo 2014. Tokomane e
gatiSeditSwe diswayaswayo tSa setShaba ka la 9 Lewedi 2014. Let3atSikgwedi la mafelelo

la Kamogelo ya diswayaswayo e be e le Diphalane 2014.

C Botebo bja dinyakisiso

1.31 DinyakiSiso t8a Khomisene tshekasekong ya Molao di Somana le merero yeo e
tSweleditSwego ke mekgatlo yeo e hlalo$itSwego ka godimo, ka maina SAPRA, SAPC, le
THO. Dinyakisiso t8a KhomiSene gape di tla lebelela merero yeo Tona ya Basadi, Bana le
Digole e e tSweleditSwego (yeo e hlaloSitSwego ka godimo), mme e tla dira diswayaswayo
ka gore merero ya dipolao tSa muti e ka Songwa ka tsela efe tshepetSong ya go Somana le

ditiragatSo tSe malebana le boloi.



KGAOLO 2
DIPHETOLO TSA SETSHABA GO TOKOMANE YA
MORERO

2.1 Morago ga kgatiSo ya tokomane ya morero ka Lewedi 2015, SALRC e hweditSe
dithomelo t8e ntsShi gotSwa go bakgathatema bao ba nago le kgahlego ba nea diphetolo go
merero yeo e tsopotSwego tokomaneng ya morero.” Dithomelo t$e di tla akaretswa
karolong ye ya tokomane ya ditheriSano mme morago tSa ahlaahlwa Dikarolong tSe
malebana ka tlase. Dikakaret$o tSa dithomelo ka tlase ga di sepele ka lenaneo le rilego,

mme di tSweleditSwe ka lenaneo leo di hweditSwego ka lona ke SALRC.

2.2 Mokgatlo wa TShomiSano wa Ditokelo tSa BaditShaba wa SA (sapra) le Mokgatlo
wa Baalafi ba SetSo (THO) ga se ya dira dithomelo tSe ntShi go fetola merero yeo e
tSweleditSwego tokomaneng ya morero. Ditseka tSa SAPRA di be di le malebana le
bonnete ba ketapele ya bogologolo ya dinyakisiSo, bjalo ka ge go hlalositswe tshupetSong
ya 3 ka godimo. THO phetolong ya yona ya taletSo ya go dira diswayaswayo tokomaneng
ya morero, e netefaditS8e maemo a yona a peleng bjalo ka ge go tSweleditSwe thomelong
ya ya yona ya matho ya THO yeo e dirilwego mathomong a dinyakiSiSo.

2.3. Diswayaswayo gape di hweditswe got§wa go .2

SAPC e thoma ka go amogela
seemo mo Afrika Borwa, moo merero yeo e bolelwago ka boloi e lego ye boima. Gape e
amogela ditlamoragoSoro tSe malebana le tiragatSo ya boloi, ka fao boSoro bjo
sepelelanago le boloi, gammogo le dintlha tSeo di lego gona tSe farologanego bakeng sa
go ba gona ga mehuta ye mengwe ya boloi. E dira kgopelo ya Kamogelo ya dipharologano
magareng ga boloi bjalo ka tiragatSo ye kotsi le boloi bjalo ka mohuta wa tiragatSo ya

bodumedi ka batho bao ba ipitSago baloi.

" Collectively, submissions were received from SA Pagan Rights Alliance, Traditional Healers

Association, SA Pagan Council, the Commission for Gender Equality, Dr Wallace of the
University of KwaZulu Natal, the Women’s Legal Centre, and the South African Police Service.
Comments from the SAPC are authored by Rev Morgause Fonteleve, Convenor and Registrar
for the SAPC, and were received by the SALRC on 25 May 2014.
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24 SAPC e dira thomelo yeo e swanago leo yeo e e dirilego ge dinyakisiSo di
thongwa, gore ga go hlokego ya taolo ya boloi. TiragatSo ya bona ya boloi e SireleditSwe
ke Molaotheo wa Rephabliki ya Afrika Borwa, woo o SireletS8ago ditokelo tSa bodumedi. E
na le boikgopolelo bja gore molao wa setlwaedi o swanetSe go diriSwa bakeng sa go
Somana le bosenyi bjoo batho ba latofatSwago ka bona. Ka fao, e SiSinya gore ge bosenyi
bo dirilwe, go swana le bosenyi bo akaretS8ago (gareng ga t8e dingwe) tseteletSo ya
tShelete, bomenemene, kato, polao, goba phetiSetSo ya ditho t8a mmele, mosenyi o

swanetSe go sekiSwa go ya ka molao wo o hwetSagalago.

2.5 SAPC e dumela gore taolo ya boloi e tla oketS8a maemo a bosenyi le boSoro bjo
amanego le boloi, mme le gore e tla hlohleletSa ditiragalo tS8a go swana le dipelaelo,
kgakanego, pelotshehla, mona le mafolofolo kgahlanong le batho bao ba belaelwago go
ditiragatSong tSa boloi. SAPC e na le boikgopolelo bja gore peobakeng ya sediriSwa sa
molao, ka phethagat3o, e tla laola tiragat§o ye nngwe yeo e ka se hlatselwego, mme ntle

le maikemiSet$o, ya hlohleletSa ditiragatSo tSe ka moka.

2.6 Taolo e ka ba le tlamorago ya go hlohleletSa ditatofatSo le boSoro, mabaka e le
mona, phadiSano , pelaelo, letShogo le lesebo. Dilo tSe di ka hlola dinyakiSiSo tSa
tshenyagalelo ye godimo. Tlamorago3Soro ke gore se se ka dira gore batho ba itSeele
molao diatleng, mme go iSa go koketSo ya bosenyi le hloriSo ya batswasehlabelo ba go

hloka molato ba ditatofatSo tSe foSagetsSego.

2.7 SAPC e elet3a kgahlanong le tiriS5o ya mareo a rilego a go swana le “polao ya
muthi” le boSoro bja “boloi”. E hlaloSa gore polao ke polao, mme le boSoro ke seo e lego
sona, ntle le go e laetSa bjalo ka yeo e sepelelanago le muthi goba boloi. SAPC ga e
thekge pono ya gore boloi ka bo bona ke bosenyi, gagolo ka lebaka la gore batho bao ba
latofatSwago ka bosenyi bjo malebana le boloi ga se ba dumela gore ke baloi. Se se
farologane le batho bao ba ipitSago baloi, bao ba bonago tiragatSo ya bona ya boloi bjalo

ka bodumedi esego tiragatSo ya bosenyi.

2.8 SAPC e dira disiSinyo tSe farologanego thomelong ya yona ka moka, tSeo di
sepelago le mabaka. Thomelo gape e tSweletSa merero yeo mokgatlo o e ganetSago, le

motheo wa kganetSo yeo.
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2.9 Bakeng sa merero yeo SAPC e e ganetSago, mafelo ao a latelago ke ao e a

lebeletSego:
291

29.2

Sa mathomo, e kgahlanong le tiri5o ya bodumedi goba ditumelo t8a setSo
ka ga bosenyi bjo malebana le boloi. Kgopolo ya yona ke gore bodumedi le
set30 ga se tSa swanela go Somidwa bjalo ka dintlha tSe gakatsago goba
fokotSago melatong ye malebana le boloi. E theile ngangiSano ya yona mo
go reng batho bao ba latofatSwago ka bosenyi bjo malebana le boloi ga ba
ipone bjalo ka baloi. Ka fao e fet8a ka gore bosenyi bjo bo swanetSe go
bonwa bjalo ka tiragatSo ya boSoro goba bosenyi. E dumela gore tiriSo ya
tShireletSo ya tumelo ya setSo e tla fokotSa bogolo bja kotlo mme le go

hlohleletSa boSodi.

Sa bobedi, e bolela gore dikgorotsheko tSa setSo ga se tSa swanela go
Somana le melato yeo e Somanago le melato ya ditiragatSo tSa kotsi.
Kgopolo ya bona ke gore bosenyi bjoo bo sepelelanago le ditiragatSo tSa
boloi bo swanetSe go nyakiSiSwa ke bolaodi bjo malebana mme bo Songwe
go ya ka molao wa naga. Kgopolo ya bona dikgorotsheko tSa setSo di Soma
bjalo ka di “kangaroo courts” mme di be di bonwa bjalo ka mafelo ao batho
bao ba hlokago molato ba bonwago molato ebile ba phethagaletSwa ka
tsela ye Soro. SAPC e SiSinya gore ge merero ye malebana le bosenyi bjo
sepelelanago le boloi e tliswa dikgorotshekong tSa setSo, e swanetSe go

fetiSetSwa dikgorotshekong t§a molao.

2.10 SAPC gape e dira disiSinyo tSe itSego dithomelong tSa yona:

2.10.1

2.10.2

Sa mathomo, e SiSinya gore baalafi ba setSo ba swanetSe go ba le Molao
wa Maitshwaro woo o laolago maitshwaro a bona, “go hlohlelet$a tiragatSo
ye maikarabelo le boikarabelo.” Kgopolo ya bona ke gore Molao wo o
swanetSe go se be karolo ya molao, bjalo ka molao wa setlwaedi le melao

ye mengwe e hwetSagala.

Sa bobedi, ba SiSinya tsenelelo yeo e sego ya molao, go swana le
mananeo a thuto ao a ikemiSeditSego go tsebiSa setS8habakakaretSo ka ga

dintlha ka moka tSa boloi.
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2.11 SAPC ga se ya Somana le DipotSiSo tSe dingwe tSeo tokomane ya merero e
ditSweleditSego, gagolo merero ya hlaloSo ya bosenyi le gore naa tiragato e swanetSe go

newa hlaloSo.

2.12. KhomiSene ya Tekatekano ya Bong (CGE) e dirile dithomelo go SALRC ka kantoro
ya yona ya palamente.’ CGE e romela gore e amagane le merero ya boSoro bja boloi mo
nakong ye telele, go thoma ka 1998 ge ba swara Kopano ya BosetShaba ka ga BoSoro bja
Boloi. Se ka phetolo ya dingongorego malebana le taba ya go hloka tekatekano yeo e
amago basadi, bana, digole le bagolo. CGE ka fao e bona bo3oro bja boloi bjalo ka bjo bo
hlokago tokafatSo bakeng sa bong, mme bo hloka phetolo yeo e godiSago le go SireletSa
tekatekano ya bong. Motheo wa thomelo ya CGE ke ngangiSano ya gore boloi ke boSoro
bjo sepelelanago le bong, mme ge go Songwana le boSoro bjo malebana le boloi, taba ye

e swanetSe go eleletdwa.

2.13 Thomelo e Somana le merero ye mmalwa, go akaretSwa yeo e tSweleditSwego
tokomaneng ya morero. Gape e dira diswayaswayo gore ke eng seo se swanetSego go

eleletSwa ge go phethagaletSwa boloi le boSoro bjo amanego.

2.14 Bakeng sa morero wa boloi bjalo ka bodumedi, CGE e amogela temogo ya
tokologo ya bodumedi (karolo 15) le tokologo ya tlhagiSong ya maikutlo (karolo 16) ya
Molaotheo, mme le hlokego ya go SireletS8a batho bao ba diragatSago boloi bjalo ka
bodumedi bja bona. Ka fao, e na le boikgopolelo bja gore bao ba bolelago se, ba
swanetSe go phethagaletSwa, ge fela go na le karoganyo ka Magoro ye swanetSego, go
eleletSwa go ba gona ga ditumelo tSe dingwe tSa motheo le hlokego ya go tSweletSa

khutSo setShabeng.

2.15 Bakeng sa potSiSo ya gore naa molao o swanetSe go SomiSwa go phethagatSa
boSoro bjo malebana le boloi, CGE e dumela gore gago dinyakiSiSo tSe lekanetSego le
feftleko go ka laetSa seo. Efela e SiSinya hlahlobo ye tseneletSego ya boSoro bjo amanego
le boloi tshwaraganyong ya boSoro bjo amago bong. Se e bonwa se hlokega bakeng sa go

tsebiSa badiramelao ka ga ditsenelelo tSe hlokegago go Somana le boSoro bjo amago

° The comments from the CGE are authored by Ms Kamraj Anirudhra, Parliamentary Officer,

Western Cape Office; the comments were received by the SALRC on 2 June 2014.
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bong bjo rilego bjo amanego le boloi. E laetSa eke tsenelelo ye e ka ba ya leago goba ya
sepolotiki, mme ga se ya kgonthiSiSa gore naa tsenelelo ya molao e ka hlokega goba

aowa

2.16 CGE e tsopola mathata a mangwe ao a sepelelanago le go ba le molao woo o
laolago boloi. Sa mathomo e bolela gore ge boloi bo dirwa boseyi, mathata a kaba gona,
go swana le go tsopola dintlha t8a bosenyi. Sa bobedi, e tsopola mathata bakeng sa go
nea kotlo ya bosenyi bjo amanego le boloi. E tSweletS8a gore ga bjale, batho bao ba
otlwago ke basenyi ba bo3oro bja boloi, efela eseng badiriSi ba muti woo o dirwago ka
ditho t8a batho. E na le boikgopolelo bja gore molao o swanet3e le go otla badiridi. Sa
boraro, CGE e kgahlanong le tiri50 ka kakaretSo ya boitShireletSo bja setSo bosenying bjo
malebana le boloi. E bolela gore tirio ya boitShireletSo bjo e swanetSe go sepelelana le
Molaotheo. Sa bone, CGE e bolela gore dikgorotsheko tSeo di swanetSego go ba le
maatla a go theeletS8a melato ye amanego le boSoro bja bosenyi ke Kgorotsheko ya
Godimo, mme e seng dikgorotsheko tSa tlase ka fao go lego a gona gabjale. Go iSa
molato Dikgorotshekong tSa Godimo go swanetSe go etelwa pele le bonamodi. Mohola wa
bonamodi e tla ba go fetleka ditiragalo tSe malebana le ditatofatSo, ka pono ya go rarabolla

mathata ao a lego gona a leago.

2.17 Bakeng sa morero wa hlaloSo ya boloi, CGE ga e nee hlaloSo ye kwagalago, efela
e SiSinya gore hlaloSo e swanetSe go farologantSsha magareng ga bobotse le boloi bja
bobe.

2.18 Malebana le baalafi ba setSo, CGE e bolela gore ba swanetSe go laolwa. Se se ka

laola tiriSo ya ditho t§a batho le mepholo ye mengwe yeo e diriSetSwago mehlareng.

2.19 CGE e phethagaleta lenaneo la ditigelo leo e nyakago SALRC go eleletSa

dinyakiSiSong tSa yona. Ditigelo ke tSe latelago:

2.19.1 Gore Molao wa bjale wa Kgatelelo ya Boloi o swanetSe go phumolwa. Se ke ka
lebaka la gore ga o se o some bakeng sa go fokotSa tumelo boloying goba boSorong bja

boloi.
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2.19.2 E elet8a kgahlanong le tiriSo ya mareo a rilego, gagolo ge go hlalodwa
boloi. E laet8a gore pharologanyo e swanetSe go dirwa magareng ga
baditS8haba, baalafi ba setSo, le busakatsi. E tSweletSa gore dipharologanyo
tSe di bohlokwa, ka gore le ge badiragatSi ba diriSa maatla a mehlolo, ba

dira seo go fihlelela “maikemi$etsSo a fapafapanego kudu”.

2.19.3 E S§iSinya gore nyakiSiSo ya go ya pele e diragatSwe go laela gore naa
ditatofatSo tSa boloi di emetSe banna go feta basadi goba aowa. Maemo a
leago a dira gore CGE e dumele gore ditsenelelo tSa leago le sepolotiki di a

hlokega bakeng sa go Somana le mathata, ntle le sediriSwa sa molao.

2.19.4 Ka lebaka la mathata a leago ao a lego gona eka bago ona a hlolago
boSoro bjo amanego le boloi, e SiSinya bonamodi le tharollo ya dithulano ka

tlase ga bolaodi ba setSo.

2.19.5 E sepelelanago le tShiSinyo ya ka godimo, CGE gape e SiSinya gore go
swanetSe go ba le phetogo ya bolaodi ba setSo go netefatSa gore dibopego

tSa setSo di emela batho ba bong ka moka mme di tSweletSe tekatekano.

2.19.6 CGE e SiSinya gore go swanetSe go ba le taolo ya baalafi a setSo. Se, e
bolela gore, se tla netefatS8a gore mahlaahla a bona a go fa mehlare goba
ditiragatso di a lekolwa mme ba thibelwa go diriSa ditho tSa batho
mehlareng ya setSo. Gape e SiSinya gore tSweletSo ya tlhako ya taolo e
swanetSe go diragatSwa ka ditheriSano le baalafi ba setSo, makala a

mmuso a malebana, le setShaba ka bophara.

2.20 Ngaka Wallace o dirile thomelo ka boikemelo, go ya ka dinyaki$iSo tSeo a
didirilego mo Afrika Borwa.'® Ke moithuti yo a ithutetego go feti8a maemong a bongaka

mme dinyakiSiSo tSa gagwe di malebana le polediSano ya boloi mo Afrika Borwa. Thomelo

1 pr Wallace is a post-doctoral fellow at the University of KwaZulu Natal and is a scholar of
Comparative Religious Studies: Religion and Social Transformation. She is currently researching
Witchcraft Discourses in South Africa. Her comments were received by the SALRC on 31
October 2014.
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phethagaletSwa ka lenaneo leo ditdwelelago ka lona thomelong ya gagwe.

2.21 Bakeng sa hlaloSo ya boloi, Ngaka Wallace o tSweletSa bothata bja go fa hlalo3o
bakeng sa tiragatSo yeo e nago le dihlaloSo tSe ntdhi tSe fapafapanego go ditokologo tse
fapafapanego. O hlalo3a gore le ge e le gore go na le dihlalo$o tSe Somago magareng ga
“boloi” le mantSu a senkuni ao a hlaloSago tiragatSo ya boloi, mathata ao a hlaloSo ke a
magolo ka lebaka la maemo a fetogilego a leago, ekonomi le sepolotiki setS8habeng.O
bolela gore hlaloSo yeo e phethagaleditSwego Molaokakanyweng wa Boloi wa
Mpumalanga e na le dihlathollo tSe ntshi.'* O lemo$a gore ka go hlalo$a lereo, go na le
kotsi ya gore hlaloso yeo e ka amangwa le sehlopha se rilego sa bodumedi goba

maikemisetSo a sepolotiki, mme e kaba le dihlathollotshi.

2.22 Malebana le taolo ya tiragatso ya boloi, Ngaka Wallace o bolela gore mo nakong
ye fitilego, taolo e paletSwe ke go Somana le mathata ao a amanego le tiragat3o, eupSa e
hlotSe boSoro bjoo bo bakilego gore batswasehlabelo ba hloke tharollo. O bolela gore boloi
ke theori ya botho yeo e ka se fegego fela. O bolela gore kotsi ya go laola boloi e feta
kholego yeo e ka bonwago ka taolo ya molao ya tiragatSo. O ipotSiSa gore naa molao wo o

ka kgonagala tshepetSong ya molao, ge go lebeletSwe maima ao e lebanego.

2.23 Bakeng sa potsiSo ya dintlha tSa tiragatSo tSeo di swanetSego go thibelwa, o bolela
gore kage tiragatSo e thekgilwe ke dihlalo$o tSa bodumedi le setSo, go ka se sepelelane le
Molaotheo go dira tiragatSo boseyi. Le ge a kweSiSa gore dilo ka moka di dirwa ka lebaka
la tiragatSso ya bodumedi bja motho goba setSo go ya ka maikemisetSo a botho, o

tSweletSa gore go tla ba boima gore molao o laetSe maikemisetso a.

2.24 Bakeng sa potSiSo ya gore naa go na le mekgwa ye mengwe ya taolo, Ngaka
Wallace o bolela gore molao kamoo o lego ka gona o thibela tiragatSo ye rilego ya batho,
go swana le polao, kgobatso, le tshenyoina; mme tSeo di swanetSe go tSwelapele ka go

laoclwa. O bolela gore ga go mekgwa ye mengwe ya go laola boloi.

1 The Mpumalanga Witchcraft Bill of 2007 states that “Witchcraft means the secret use of muti,

zombies, sells, spirits, magic powders, water, mixtures, etc, by any person with the purpose of
causing harm, damage, sickness to others or their property.”
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2.25 Ngaka Wallace o dira ntlha ya gore ditiragatSo tSa boloi ga se t8a swanela go

bonwa ka bobe, kage tiragatSo di ka diragatSwa ka maikemisetSo a mabotse.

2.26 Sa mafelelo, o tSweletSa tiragato ya boloi gare ga lekala la baditS8haba, gape o
bolela gore gase baditSshaba ka moka bao ba diragatSago boloi. O bolela gore, taba ye e

tla thatafatSa kgethollo ya BaditShaba molaong woo o laolago boloi.

2.27 Senthara ya Basadi ya Molao (WLC) e dirile thomelo ka lebaka la tsebo ya bona
mererong yeo e amago basadi.’> WLC ke mokgatlo woo e sego wa mmus$o (NGO) wa go
Soma ka merero yeo e amago basadi, mme e thomile diprojeke tSe lebeletSego tlamorago
ya molao wa setlwaedi wa Afrika go basadi le bana. Gagolo ba lebeletSe ditiragat3o tSa

setSo tSeo di sa swanelago basadi, go swana le nyakisiso ya boloi.

2.28 MoSomong wa yona, e amogela ditokelo ka moka Molaotheong tSeo di kgontShago
ditikologo go diragat3a ditSo tSa tSona. Gape e tSwelapele ka go amogela gore tokelo ya
go diragat$a setSo sa motho e swnanetSe go lemogwa go ya ka mellwane ya Molaotheo,
mme le gore tiragatSo yeo ga se ya swanela go gataka tokelo ya tekatekano magareng ga

banna le basadi.

2.29 Thomelo ya WLC e tSweletSa boitemogelo bja bona le go nyaka baloi ditikologong
tSeo ba Somago le tSona, le ditlamorago bakeg sa basadi — gagolo basadi bagolo— bao ba
latofatSwago ka tiragatSo ya boloi. E bolela ka ditlamorago tSeo di amago basadi bao ba
“tsopolwago” bjalo ka baloi. Batswasehlabelo ba ditatofatSo tSe tSa boloi gantshi ba a

tShungwago, ba itewago ka maswika goba ba bolawago.

2.30 La mafelelo, diswayaswayo di hweditSwe gotSwa Tirelong ya Maphodisa ya Afrika
Borwa (SAPS), gagolo karolo ya Ditshepet$o tSa Bosenyi gare ga SAPS."® Thomelo e
amogela dipono tSe pedi tSeo di farologanego tSe tSweleditSwego tokomaneng ya merero;

e lego, pono ya gore thibelo kgahlanong le boloi e gataka ditokelo tSeo di SireleditSwego

2" Comments from the Women’s Legal Centre are authored by Ms Hoodah Abrahams-Fayker and
were received by the SALRC on 31 October 2014.

¥ Comments from the South African Police Service are authored by Lieutenant General JT Molefe,
Executive Legal Officer, and were received by the SALRC on 8 April 2015.
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ke Molaotheo lehlakoreng le tee, mme pono ye nngwe yeo e SiSinyago phumolo ya Molao

le peobakeng ya yona ka Molao wo mofsa.

2.31 SAPS e na le boikgopolelo bja gore ka ge melao e sa Soma bakeng sa taolo goba
phethagaletSo ya bosenyi bjo malebana le boSoro, Molao o swanet3e go phumolwa. Ga e
thekge go tloSwa go bewe bakeng Molao wo mongwe. E dumela gore boSoro bjo
malebana le boloi bo swanetde go Songwa go ya ka molao wa bjale, ka fao molao wa bjale
le molao wa setlwadi. Taba ya yona e tSweletSa gore boloi le muthi ke mabaka a bosenyi,

mme le gore mabaka a a swneSe go eleletSwa ge go newa kotlo.
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KGAOLO 3
KAKARETSO YA TIRAGATSO YA BOLOI

A Matseno

3.1 Boloi bo diragatSwa ditikologong t3e farologanego mo lefaseng. Mo nakong ya
peleng, tiragat3o e be e sepelelana le bobe mme e bonwa bjalo ka yeo e lego kgahlanong

borabele le Modimo goba yeo e ganago tumelo ya Bokresete.

3.2 Karolo ye ya tokomane e tla lebelela tshwaraganyo ya bogologolo ya tiragatSo, go
hlaloda gore boloi bo be bo le bjang mo nakong yeo e fitlego mme le gore ke dife
ditiragat3o tSeo di SaletSego lefaseng la lehono. Se se tla akaret3a tebelelo ya setlogo sa
boloi ko Yuropa Yuropa le Afrika bakeng sa go Somana le merero ye bohlokwa ye
malebana le ditiragatSo tSa boloi. Pono ya lehono ya boloi gape e tla fetlekwa go
farologanya dintlha tSe hlolago mathata tiragatSong. Mathata a malebana le hlalo$o ya
boloi a tla ahlaahlwa, bakeng sa go laetSa tsela ye kaone ya go hlalo$a tiragatSo ge go
lebeletSwe mathata ao a tSweleditSwego ke baditSshaba. Hlahlobo ye ya merero ye
malebana ye sepelelanago le boloi e bohlokwa, ka ge e tla laetS8a Khomisene gore ke eng
tSeo di hlokago keleletSo bakeng sa go tSweletSa tsela ye kaone ya go Somana le mathata
ao a tSwelago pele — mengwaga ye masome morago ga tsenyotiriSong ya melao ya

dikoloni.

B  Tshwaraganyo ya bogologolo ya tiragatSo ya boloi

1 Setlogo sa boloi ko Yuropa le Afrika

3.3 Karolo ye e phethagaletSa theriSano ka ga tshwaraganyo ya bogologolo ya
tiragatSo ya boloi. E tla bolela ka setlogo sa boloi gotSwa keleletSong ya Yuropa le
Amerika, mme e swantShe seo le setlogo sa boloi gotSwa diponong tSa Afrika le Afrika
Borwa. Le ge e le gore tshwaraganyo ya theriSano e tla wela gagolo ponong ya Afrika

Borwa, go bohlokwa go kwesiSa tshwaraganyo ya bogareng le lefase ka bophara ya
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ditumelo le ditiragatSo tSa boloi, ka ge tshwaraganyo yeo e nabilego (e ka tSweletSa)
tshwaraganyong ya selegae.

3.4 SwanetSe go gopolwe go tloga mathomong gore theri8ano e ka se lebelele
ditiragatSo tSa boloi le ditumelo bjalo ka taba ya go ba gona, efela e ikemiSeditse go
tSweletSa tshwaraganyo ya ditumelo tSe le ditiragatSo ka mokgwa wa saense le wa ntle le
kgetho lehlakore. Efela, pono ya anteropolotSi yeo e phethagaletSago theriS8ano ye e tletde
ka dipharologanyo le ditharano tSeo di amago ka tsela ye thwii goba le tSeo di sa e amego
ka tsela ye thwii tlamorago ya ka mokgwa woo dintlha tSa “saense” le t8a “tsela ya ntle le
kgethohlakore” di kwesiSwago ka ona. Ga se morero wa theriS8ano ye go ahlaahla kudu

botebo bja dipharologanyo le ditharano tSe.

3.5 Hlogo e tla Songwa ka ditsela tSe pedi, elego tsela ya swantShanyo ya magareng
ga ditSso le ya ethenokrafi yeo e tseleletS8ego. Tsela ya peleng e phethagaletsa
swantShanyo ya tshwaraganyo ya boloi, yeo e tsepaganyago seemo sa selegae go ya go
sekontinente le naga ka bophara. swantShanyo ya magareng ga ditSo e na le motheo wa
go tsopola le go hlatholla dilo tSeo di swanago le tSeo di farologanego malebana le
ditumelo tSa boloi le ditiragatSso magareng le gare ga DitShaba tSe farologanego le ditSo.
Ka pharologanyo, tsela ya ethenokerafi yeo e tseleletSego e tlhabolla goba tSweletSa

dipono gotSwa sehlopheng se itSego sa setSo goba setShaba.

a) Matseno thutong ya boloi: dintlha tSe bohlokwa tSeo di swanetSego go

eleletSwa

3.6 Thuto ya anteropolotSi ya boloi e sepelantSitSwe le thuto ya anteropolotSi ya
bodumedi go tloga bogologolo, go iSa ntlheng ya dithuto tSa anteropolotSi tSa boloi di be di
tlwaetSo go hwetda ntlha ye gare ga ditumelo tSa bodumedi ta “set$0”.* Dingwalwa t3a
anteropolotSi ka ga boloi bogologolo di aroganywa go dikolo tSe pedi. Sa mathomo se
latela tsela ye tlwaelegilego ya anteropolotsi, yeo e lebeletSego sebopego le mosomo wa

ditumelo tSa boloi le ditiragatSo bjalo ka karolo ya dibopego tSa setShaba tSa leago. Se e

1 Petrus (2006); Evans-Pritchard (1937); Leslie (1960); Middleton and Winter (1963); Mbiti
(1970);and Pauw (1975).
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be e e le sekolo sa motheo mathong a dithuto tSa boloi, gagolo ka nako ya dikoloni, ka ge
baanteropolotdo gotSwa maatleng a Borithane le Yuropa ba be ba Soma magareng ga
ditSo tSa setlogo t5a Afrika. Sekolo sa bobedi, seo se bilego gona morago ga mafelelo a
dikoloni mme mathomong a tshwaraganyo ya morago ga dikoloni, se fetiSeditde taba go
tema ya Boloi ditShabeng t8a Afrika bjalo ka mokgwa wa tlwaelo diphetogo ntshi t3a

Sepolotiki, ekonomi le leago tSeo di bilego gona ka lebaka la dikoloni.

3.7 Boloi bo thomile go bonwa go ya ka tsela yeo bo bonwago bo na le maatla
maemong a Sepolotiki, ekonomi, leago le setSo. Gape bo fetlekilwe go ya ka
mekgwa yeo bo bego bo diriSwa le go fetoSwa bjalo ka phetolo ka batho ba Afrika
go dinyakwa le mathata a nako ya morago ga dikoloni le bolehono.™ Dithuto t$a
bjale t8a boloi, t5eo di hwetSagalago gare ga sekolo sa morago ga dikoloni, di
tSweletS8a kamano ye thata magareng ga ditumelo tSa selegae tSa boloi le
ditiragatSo le maatla a puso, gagolo mo Afrika. Ka fao, baithuti ba na le kgahlego
ya motheo tswalanong magareng ga ditumelo tSa selegae, lehlakoreng le tee,
mme lehlakoreng le lengwe, Diagente tSa mmusSo le dihlongwa tSa go swana

le(mohlala) dibopego tSa tiragatSo ya molao le dikgorotsheko.

b) Setlogo sa boloi: dipono le dikwesiso

i) Boloi ba Yuropa

3.8 PotSiSo ya gore boloi botSwa kae e hloka karabo ye bonolo. Ditlha tSe ntshi di
hlohleletSa dipono le dihlalo$o tSa setlogo sa boloi— ke tSe ntShi kudu go ka hlaloSa ka
botlalo go fa. GotSwa ponong ya anteropolotSi, setlogo sa boloi ke taba yeo e nago le
dihlaloSo tSe ntShi ka ge go na le ditSo tSe ntshi lefaseng. Godimo ga fao, kgopolo ye ya
boloi e na le mathata a mantShi kudu. Tumelo maatleng mehlolo le ditiragatSo tSe
malebana ke taba ya nako ya bogologolo go swana le sehlogo sa batho. Batho, ka ge e le
batho bao ba nago le dipharologano tSe ntshi, ke kgale ba na le karolo ya bomoya bophelo

bja bona, yeo e hlohleleditSego nyakisiSo ya hlaloSo ya botebo go bophelo.

* Comaroff and Comaroff (1993); Geschiere (1997); Bond and Ciekawy (2001) and Niehaus
(2001).
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3.9 Ditdong tSa bogologolo, nyakisido ye ya hlaloSo ya go teba le hlaloSo ya semoya di
thomilwe ke ditumelo go dihlongwa t8eo di bilego gona pele ga mathomo a lefase ka ge re
le tseba. Ka fao, ditumelo tSe e bile t8eo di rulagantSwego, mme batho ba thoma ditsela
tSa bodumedi go ya ka ditumelo t8a bona. Makgetlong mantsi, ditumelo tSe di be di
sepelelana le dihlongwa tSe malebana le mehlolo t8a dipharologano, mme di be di bonwa

bjalo ka tSeo di nago le khuetSo maphelong a batho ka ditsela tSe ntshi.

3.10 Le ge e le gore ditumelo t3e le ditiragatSo di fetogile mo nakong, batho ba
sa na le tumelo maatleng a mehlolo le/goba maleatlana, ka mokgwa ofe
goba ofe woo o ka bago ka gona. Ntlha ye bohlokwa ke gore ditekanyet$o
tS8a gore naa ditumelo t8a mehlolo le ditiragatSo di lokile goba di na le bobe
di huetSwa ke ditshwaraganyo tSa magareng ga ditSo, eseng fela ka
sebaka efela gape le ka nakwana. Ka mantSu a mangwe, boetenosentriki
bja hlago bja batho bo bolela gore mo dinakong tSe farologanego mme le
mafelong a farologanego, setSo se sengwe le se sengwe se bile le tiwaelo
ya go ba le kahlolompe ya ditumelo le ditiragatSong tSa bangwe, efela se
lebelela ditumelo le ditiragatSo tSa sona ka tsela ye swanet$ego. Ka fao, ge
re lebeblela mehlala ya go swana le yeo gotSwa ditSweletSo tSa kgale ya
Bagereka ba peleng bakresete le Baroma, gammogo le Baegepeta,
DitShaba tSe tSa pholisentriki di be di na le ditumelo le ditiragatSo tSeo
batho ba bant$hi lehono batho ba ikamanya le bokalete, BoditSshaba, goba
Bosatane. Lefaseng la lehono, bosentriki bja bodumedi ga se bo fokotSege.
Go na le mehlala ye mentSi ya ditumelo le ditiragatSo tSeo di sa obamelego
bodumedi bjo tlwaelegilego, mme tSeo di nyenyefaditSwego, mme -

mabakeng a feteletSego — ebile di tloSwa bosoro.

3.11 Setlogo se thata sa boloi se hwetSagala ditshwaraganyong tSe neilwego ka
godimo. Gare ga ditshaba tSa bogologolo le ditSwelet3o , le ge e le gore go be go na le
tumelo go dilo t8a mehlolo, lereo la “moloi” goba “boloi” le be le se gona. Mareo a ke a
setlogo sa Yuropa, mme a fihlile ditShabeng tSa Afrika le tSe dingwe tSeo e sego tSa
ditShaba tSa leboa Yuropa ka dikoloni. Se latelago ke setsopolwana gotSwa PukuntSung

ya Intanete ya Ethimolotsi, seo se hlaloSago hlaloSo le setlogo sa lentSu le “moloi”:
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[GotSwa go] Hlalodo ya Kgale ya Seisimane [hlaloSo] “maleatlana wa
mosadi, moloi”, tiridong ya morago gagolo “Mosadi wo a tSewago bjalo ka
yo nago le DitShomiSano le satane goba memoya mebe mme le go kgona
ka tShomiSano ya yona go diragatSa ditiro tSa mehlolo,” feme. Ya HlaloSo
ya Kgale ya Seisimane[hlalo$o] “moloi, molo wa monna yo diragatS8ago
boloi goba maleatlana”...

Ka a ¢.1250 phetolelo ya [puku ya paebele ya] “Eksota” baloi ke lereo le
diriSwago go basadi ba Egepeta ba pelegiSo bao ba poloSago masea a
basemanyana a Baheberu...HlaloSo ye katoloSitSwego ya “kgale, befa,
moyamobe le Mosadi wa lehloyo” e tdwa nakong ya mathomong a
15c...Boloi bo [diriSwa] gotSwa 1718; diriSwa go Bomaleatlana gotSwa go
1836. '

3.12 Go tdwa tshedimosSong ya godimo, re ka tSea gore mareo “Wika” le “moloi” a na le
dikamano tSeo di lomaganyago batho bao go bego go dumelwa gore ba na le bokgoni bja
go dirisa maatla a mehlolo ka maikemi$etSo a bobe. Se se laetSa setlogo sa bothata ba
bjale bjoo bo lebanego badirigatSi ba lehono ba Wika. Leina leo Bawika ba le diriSago go
ihlalosa le bodumedi bja bona bo na le setlogo sa kamano le ditiragatSo tSa bobe, histori
yeo e thomilego go la Yuropa mme ya fetiSetSwa mafelong a mangwe. Se sepelelanago le
se e be e le tSwelela ya lereo “boloi” go hlalo$a ditiragatSo ka moka goba ditumelo tSeo di
bego di hlohleletSwa ke batho bao ba bego ba ikamanya le dilo t§a mehlolo go dira dilo tSa
ka bakoloni le barongwa, bao ba tliSitSego kwesiSo ya bona ya boloi bjalo ka “kamano le
matimone le Satane” ditumelong le ditiragatSo tSeo ba di bonego magareng ga ditShaba

tSa setlogo setlogo.

3.13 Dikgopolo tSa peleng tSa Yuropa le koloni ya Amerika tSa boloi di be di e hlaloSa ka
tshwaraganyo ya Bokresete bjo Hlwekilego, ka moo e lego gore boloi bo be bo bonwa
bjalo ka “maatla a bobe”.!” Bo be bo hlathollwa gare ga hlako ya ditumelo tSa Bakresete
batSutSa malebana le bottle le bobe. Ka fao, go diragatSa boloi e be e le go tsena
tumellanong le Satane, gore modiragatsi a hwetSa taolo ya maatla a bobe le dilo bakeng
sa go neela moya wa gagwe. Se se hlotSe gore boloi bo bonwe bjalo ka Bosatane le

ditiragatSo tSe malebana. Bao ba belaelwago ka boloi ba be ka latofatdwe ka, mme ba

'® Online Etymology Dictionary (OED 2015)
" Parrinder (1963) at 11.
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otlelwa, go ba kgahlanong le tshepetSo ya maitshwaro a botse a bokresete. Poelo ebile
koketSego ya boloi yeo e ilego ya tlala ko Yuropa mme ka morago koloning ya Amerika, e
swaywa ke nyakiSiSo ya baloi, hloriSo, le dipolao tSe Soro tSa babelaelwa ba boloi.

Ditiragalo tSe di tutueditdwe ke sengwalwa sa Kramer le Sprenger, Malleus Maleficarum.*®

3.14 Nako ya bogareng gantSi e bitdwa “Mengwaga ya BoSoro” ka ge e na le
ditumelwana le letShogo, tSeo di hlotSwego ke Kereke bjalo ka bolaodi ba godimo ka nako
yela. Efela, TSoSoloSo le HlaloSo, tumelwana di ile t8a tloSwa ka go bewa bakeng ga
tsebo ya mabaka le saense. Boloi bo ile ba amanyawa le tumelwana ya bomorago le go
hloka tSwelopele tSeo di bego di le kgahlanong thwii le maikemi$etSo phetoSo le tSweletSo.
Ka tlase ga ditutuetSo t8a monagano wa HlaloSo, bakoni ba Yuropa bao ba bonego ditSo,
ditumelo, le ditiragatSo tSa dihlopha t8a Afrika tS8a Setlogo ba be ba na le kgopolo ya
maatla a Sehlopha a gore ditumelo tSa mehlolo le ditiragatSo tSa ditSo tSa Afrika di be di
swana le ditumelo t8a Kgale t8a boloi. Gammogo le tutuetSo ya baroongwa ba Bokresete,
bao ba tSerwego ditumelo tSa seAfrika t8a setlogo bjalo ka tS8a matimone, kamanyo ya
ditumelo tSe le bobe mafelelong di hlotSe tiriSo ya lereo le “boloi”, ka dihlalo$o tSa lona ka
moka, ditShabeng tSa Afrika. TiragatSo ye e tseneletSe ge bakoloni ba lemoga gore
maAfrika ka bontShi ba be ba na le ditumelo t3e itSego ka batho bao ba bego ba kgona go
SomiSa maatla a mehlolo — tumelo yeo e swanago le yeo e bego e thekgile ditumelo tSa

boloi t§a Yuropa ya nako ya mengwaga ya bogareng.

3.15 Lefaseng la lehono, Wika e na le hlaloSo ye itSego go badiragatSi ba yona, bao ba
nago le maikemisetSo a go lokisa dikgethollo t§a bogologolo le dikgopolo kgahlanong le
tsela ya tSona. Stein le Stein o hlalosa Wika bjalo ka “tumelo ye mpsha ya baditShabo, e ra
gore e bonwa bjalo ka tSo$olo$o ya ditiragat$o ta bodumedi bja peleng ga Bakresete”.*
Mokgatlo wa lehono wa Wika go laetSa gore o thomile mengwageng ya 1950, wo o
tutueditSwego ke moSomo wa moantherepolotSi Gerald Gardner, yo a boletSego gore mola
Borithane, seo se bego se bonwa bjalo ka boloi e be e le bodumedi bja peleng ga
Makresete. Morago ga go hwet8a Sehlopha sa baloi (Bawika), Gardner o ba latetSe mme
ya ba moloi ka boyena. O be a dumela gore Sehlopha se sa baloi e be e le sona sa

mafelelo sa tumelo ya kgale.?

'8 The Witch’s Hammer, published in 1487.
19 Stein and Stein (2011) at 147.
% |bid at 242.
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3.16 Bawika ba bolela gore tumelo ya bona ga e kopane le tumiSo ya satane goba
Bosatane. Ga ba diriSe maleatlana maleatlana bakeng sa bobe, efela ba emela t3e
latolago — gore bomaleatlana bo swanetSe go diriSetSwa tSe lokilego. Wika “e sepelelana
le hlago” mme e lebeletSe seo se bitSwago boanimisi, tumelo ya gore enetsi goba maatla
a hwetSagala dilong ka moka.” Ka tlwaelo, badiragat$i ba dirisa ditirelo go akaretdwa
mmino, go bia, pono, le dilo tsa tiriSompe le taolo ya maatla a boanimisi. Maikemi$etSo a
maleatlana “gantSi ke a bonalago me [a] ikemiSeditSe go thuSa ka mathata a let3atsi ka

letSat3i go swana le ditswalano, maphelo, tShireletSo, tShelete le thwalo”.??

3.17 Wika e gona lefaseng ka bophara, gagolo mola Yuropa, Amerika Leboa le Afrika
Borwa. Mo Afrika Borwa ke tumelo yeo e sa tlwaelegago ka ge e wela ka ntle ga ditumelo
tS8a godimo. BontShi ba balatedi ba wika ba bona wika bjalo ka tumelo ya lehono yeo
sepelelanago botse le tshwaraganyo le mathata a peleng. E na le khuetSo kudu go basadi
ka ge e “hloka ditumelo t8a kgethollo ya basadi le kgethollo ka kakaret$o”.?® Efela, ntle le
kgolo ya tlwaelego ya Wika le temogo ya yona ya semmu$o mafelong a mangwe,

badiragatSi ba tSwelapele ka go lebanwa ke hloriSo.

3.18 Bothata bjoo Bawika ba lebanego le bona bo ka ditsela tSe pedi. Sa mathomo, ba
swanetSe go Somana le tlamorago ya bogologolo ya kamanyo le “boloi’(hlalo$o. ya boloi)
le ditiragatSo tSa bobe, ka ge go tSweleditSwe ka godimo. Bawika ba bantshi ba rata go
ipitS8a baloi, ka ge lereo la mafelelo le na le hlaloSo ye bohlokwa le dikamanyo. Go bona,
‘moloi’ e be e le lereo leo le bego le SomiSwa ka go hloka toka go baditShaba, baalafi le
batho bao ba bego ba diragatSa setSo sa kgale sa maleatlana wa batho ka kakaretSo. Go

ipitSa baloi go bonwa bjalo ka go tSea lereo le go netefat§a bohwa bja bona.?*

3.19 Sa bobedi, Bawika ba swanetSe go Somana le kamego magareng ga Wika le
Bosatane yeo e dirwago ke batho ba bangwe ba go hloka tsebo. Kamanyo ye e ka ba ka
lebaka la dilo tSeo di bonwago eke di a swana magareng ga ditiragatSso ba Wika le tSa

Bosatane. Go ya ka Stein le Stein, “TiriSo ya maleatlana ga e swane le ditiragatSo t3a

2 \bid at 147, 242
2 \bid at 147.
% bid at 243.
% \bid at 243.
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bomaleatlana tSa Wika. Efela, Balatedi ba bosatane ba nagana gore gore Bawika ke
baitirisi ka ge ba diri§a maleatlana wa bona dilong tSe lokilego fela.”” Ka fao, le ge
ditiragatSo tSe dingwe di swana, hlohleletSo goba mohola wa ditiragatSo tSeo o
farologantsha Wika go Bosatane. Efela, ntle le tsebo gotSwa go motho yo latelago
ditumelo t3e, batho ba ka ntle ba tla kopanya ba lebanwe ke mathata a go ya go ile a go
laetSa setShaba gore ba hloka seatla ditiragatSong tSa bobe. Se gape se dira gore Bawika
ba kgopiSege bonolo ka lebaka la dikgethollo tSe le swarompe ye sa lokago kgahlanong le

bona.

i) Boloi ba Afrika

3.20 Ditumelo le ditiragatSo tSe amanywago le maleatlana le mehlolo ke kgale di le
gona ditShabeng tSa Afrika. TSe di akaretSa ditulo le ditiragatSo tSe amanywago le tiriSo ya
maleatlana le mehlolo go hlola kotsi go bangwe. Efela, lereo le “boloi” ka phopholeto le
thomile go diriSwa ka lebaka la khutSo ya dikoloni.

3.21 Ka ge go hlalositSwe ka godimo, mantSu “moloi”, “boloi” ebile le “ngakamoloi” di
thomile Seisimaneng ya sekgale, mme tSa tSea dihlaloSo tSe rilego tshwaraganyo ya
Yuropa. Ka lebaka la dikoloni, mareo a le dihlaloSo t§a ona tSa Yuropa di tSweleditSwe
tshwaraganyong ya Afrika, ka Tebelelo ya bakoloni ba Yuropa ya ditumelo le ditiragatSo
tSa ditShaba tSa setlogo tSa Afrika. Seo se hlotSwego mathata a molao le a mangwe a
hlalo$o ke tiriSo ya mareo a Seisimane go bolelwa ka ditumelo le ditiragatSo tSa setlogo sa
Afrika.

3.22 Ka fao, mathata a bjale a go bopa hlaloSo ya seo se biSwago “boloi” a hweditSwe
dihlathollong le mareong(a Seisimane) a kgale a dikoloni. Le ge go hlokega tsela ya ntle le
kgethohlakore le ya saense ya go hlahloba ditumelo le ditiragatSo tSa mehlolo tSa Afrika,
dingwalwa tSa anteropolotSi ga di phethagaletSe hlaloSo ya ethenokrafi le hlathollo ya
magareng ga ditSo tSe farologanego ya ditumelo le ditiragatSo tSeo dingwalwa tSe di tla
thuSa go fahloSa bakeng sa ka fao se se kweSiSwago ka gona tshwaraganyong ya Afrika

Borwa.

% |bid at 226.
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3.23 Moetapele yo tsebegago kudu wa dithuto tSa boloi mo Afrika e be e le Evans-
Pritchard, yoo moSomo wa gagwe wa khuet3o e be e le boitemogelo bja gagwe bja boloi
gare ga Azande ya Sutane. MoSomo wa Evans-Pritchard o bile le khuetSo masikeng a
latelago a diantheropolotsi tSa Afrika, bao ba thusitsego go thoma dithuto t8a boloi gare ga
nyakiSiSo ya antheropolotS§i. Mathata a go diriSa mareo a Yuropa le dikgopolo
ditshwaraganyong tSa Afrika e bonagetSe pelenyana, bjalo ka ge dikgopolo tSe ntsi t3a
dithuto tS8a “ boloi” di be di fapafapana — gagolo ka lebaka la ditshwaraganyo tse
fapafapanego tsa setSo, tSeo di hlotdwego diponagalo tSe fapafapanego. Mohlala, Evans-
Pritchard, o hweditSe gore Azande e be e farologanya magareng ga seo a bego a se bona
bjalo ka boloi le tiriSo ya mehlare. Le ge e le gore ka bobedi bja tSona di hlola karolo ya
boloi ka kakaretSo, pharologanyo e be e le gore ge boloi ke tlhago mothong, tiriSo ya
mehlare ga se ya tlhago. Go be go na le kgopolo ya gore boloi botSwa mpeng ya motho,
bo hlolwa ke “selo sa boloi” e le bojalefa bja leSika le lengwe go ya go le lengwe. E be e le
selo se seo se bego se nea moloi maatla a gagwe. Maatla a a be a le a mohuta wa
monagano, mme a ama bokgioni bja “go ja moya” wa motswasehlabelo.?® TiriSo ya
mehlare, ka pharologanyo, e be e le yeo e laolwago ka dilo t8a ka ntle mme e le ya
tiragatSo. E be e le tiragatSo ya ponagalo yeo e bego e akaretSa tiriSo le tiriSompe ya dilo
tS8a hlago, go swana le mehlare goba mpholo, tSeo di bego di sepelelana le tiriSo ya tirelo

le dineelo. Ka ge Evans-Pritchard a hlaloSitSe:

Azande ba dumela gore batho ba bangwe ke baloi mme le gore ba kgona
go ka ba gobatSa ka tsela ya hlago. Moloi ga a diragatSe tirelo, ga a
bolela seneelo mme a ga sware mehlare. TiragatSso ya boloi le ya
monagano. BaJAzande] ba dumela gore baloi ba ka ba gobatsa ka go dira
bobe ba maleatlana ka mehlare mebe. Azande ba farologanya botse
magareng ga baloi le ba tiri§o ya mehlare.?’

3.24 Gotswa dihlaloSong tSa godimo, motho a ka bona tharano tiriSong ya mareo.
Tshwaraganyong ya hlalo$o ya Evans-Pritchard, lereo le “boloi” le na le dihlaloSo tSe ntsi.
Ke lereokakaretSo leo le hlaloSago tiragatSo ya monagano ya go ja moya gammogo le
kgobatSo ya bangwe ka tiriSo ya mehlare. Efela, ka boitemogelo bja Evans-Pritchard, ba

Azande bo na le pharologanyo magareng ga moloi le tiriSo ya mehlare. Ka fao, tiriSo ya

% Evans-Pritchard (1937); Parrinder (1963) at 133.
" Evans-Pritchard (1937) at 21.
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lereo la “boloi” ka kakaretSo e hloka nepagalo, ka ge e hloka pharologanyo ye kwagalago.

3.25

Reynolds o bone bothata ba mareo tiriSong ya “boloi” goba “moloi” ge a swant3ha

dihlaloSo t8a mareo a Seisimane le maleme a Barotse ba Rhodesia Leboa ya peleng

(bjale Zambia).”® Go ya ka Reynolds:

3.26

Lereo moloi [pl. baloi] le na le phetolelo ya tlwaelego...bjalo ka “moloi”. Se
ke tahletSo, ka ge lereo la leleme le le akaretSa “moloi” le “modirisi wa
mehlare”. Ka bobe bja bona go dumelwa gore ba kgona go gobat3a
bangwe ka maleatlana efela, le ge ba peleng ba na ge maatla a hlago a
bobe... ba latelago ba diriSa maatla a hweditSwego, Dineelo le ditirelo
goba mehlare...

Borweng bja Rhodesia bja peleng (bjale Zimbabwe), Crawford o hweditSe kwesiSo
ye farologanego ya boloi magareng ga baShona. Go ya ka Crawford, “Tumelo go
boloi ke teko ya batho ya go hlaloSa le go kweSiSa maatla mabe a hlago le
madimambe bophelong. Mathomong, pharologanyo ya magareng ga boloi le tiriso
ya mehlare ga e $omi$we tumelong ya Bashona...”.? Bashona ba bona baloi bjalo
ka bao ba kgonago go diragatSa boloi bja hlago mme le boloi ka mehlare. Efela,
Bashona ba farologanye magareng ga moloi wa “nnete” le baloi ba bangwe bao ba
fapafapanego: “Moloi wa “nnete” ke yena a kgonago go diragatSa ditiragatSo tSa
hlago...[mme o hlaloSwa bjalo ka]...motho yo swerwego ke memoyamebe ya
badimo (mudzimu) goba moyamobe...yo tSwago ka ntle ga lelapa (shave spirit)”.*
Go ya ka Crawford, pono ya Bashona ya boloi e farologane le yeo e hlalositSwego
ke Middleton le Winter, bao ba bolelwago gore le ge “boloi” bo hlalo§a madimabe
kakaret$o, “tiri§o ya mehlare” e hlalosa madimabe a itSego.*! Crawford o boeletse
gore boloi bo hlotSe madimabe kakaretSo le a itSego ka bobedi bja ona, ka fao ba
be ba hloka kgopolo ya tiri§o ya mehlare.** Batho bao ba lokilego go gobat$a ba
bangwe ka tiriSo ya mehlare ba be ba sa bonwe bjalo ka baloi ba “nnete”, ka

pharologanyo le bao ba rutilwego go diriSa maatla a hlago.

8 Reynolds (1963) at 14.

* Crawford (1967) at 73.

% |bid at 74.

%1 Middleton and Winter (1963) at pages 2-3.
% Crawford (1967) at 75.
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3.27 Borweng bja Afrika, baantheropolotSi ba hweditse dihlathollo t8a farologanego t3a
seo ba se bitSago boloi gare ga dihlopha tSe fapafapanego. Bechuanaland ya peleng,
Bashapera ba dirile pharologanyo magareng ga baloi ba boSego le badiridi ba mehlare ba
mosegare, seo se swanago le seo se hweditdwego gare ga Baazande.*® Ashton gape o
farologantSe magareng ga baloi le badiri8i ba mehlare magareng ga Basuto —le ge e le
gore go boga, baloi ba be ba na le kotsi ye kgethegilego ka lebaka la tumelo ya gore ba be
ba kgona go swara memoya ya bahwi mme ba bafetola dipoko.** Balobedu ba profense ya
Limpopo ba be ba tsejwa ka kgopolo ya gore baloi le badiriSi mehlare ba bitSwa ka lereo le
tee (vuloi), go laetSa gore ga go pharologanyo magareng ga dilo tSe tSe pedi. Efela,
Balobedu ba be ba diriSa mareo netefatSo go laetSa ge ba bolela ka boloi bja boSego
(tshepelelano le pharologanyo ya monagano), mme le boloi bja mosegare (sepelelana le
tiriso ya mehlare), ba mafelelo bjoo bo akareditSego tiriS5o ya mehlare go gobatSa. Baloi ba
bosego ba hweditSe maatla a bona gotSwa go bomma bona, mola Baloi ba mosegare ba
hweditSe tsebo ye kgethegilego ya boloi. Baloi ba Bolobedu ba farologane le baloi gotSwa
Azande; Tshwaraganyong ya bolobedu, baloi ga ba bonwe bjalo ka bao ba nago le dilo t8a

boloi.*®

c) Kgopolo swantshanyo go boloi ba Yuro-Amerika le Afrika

3.28 HlaloSo ya ka godimo e laetS8a gore ditumelo le ditiragatSo tSe malebana le
maleatlana le mehlolo ke kgale di le karolo ya ditSo tSa ditShaba tSa Bodikela le Afrika.
Efela, ditiragalo tSeo di bitSwago “boloi” di nna le go swana le dipharologano tSe golo, ge

motho a diswantsho le ditiragalo tSe magareng ga ditshwaraganyo tSa Bodikela le Afrika..

3.29 Se tee seo se swanago kudu magareng ga ditShaba tSa Bodikela le Afrika ke gore
le nakong ya lehono, ditumelo le ditiragatSo tSe malebana le boloi di sa hwetSagala
ditshwaraganyong ka bobedi bja tSona. Efela, Ditlha tSa histori le lehono di bile le khuetSo
ye farologanego ditumelong tSeo. Tshwaraganyong ya Bodikela, go tloga nakong ye

fetilego, boloi bo amanywa le batho bao go bego go dumelwa gore ba na le bokgoni ba go

¥ Schapera (1937).
% Ashton (1952).
® Krige and Krige (1943).
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diriSa maatla a hlago le mehlolo, gagolo bakeng sa mehola mebe. Efela, kgolo ya
kaonafatSo le go nea mabaka di fokoditSe ditumelo tSa boloi, mme tSa thoma go bonwa
bjalo ka ditumelo t§a bomorago le thibelo ya tSwelopele. Ntle le se, ditumelo tSa boloi di sa
hwet3agala ditS8habeng tSa Bodikela mme di bonagetSe botse tumelong ya bjale yeo e
tsejwago bjalo ka Bowika.

3.30 Tshwaraganyong ya lehono, tumelo ya BaditS8haba yeo e sa tlwaelegago yeo e ka
akaretSwago go seo se bitSwago tshepetSo ya Ngwaga Mofsa. Ka ge go hlaloditswe
peleng, maikemidetSo kgolo a Bowika ke go tloda dikamanyo mpe le Bosatane t3a
bogologolo tSa tumelo ye, ka go gatelela tumiSo ya hlago, mme le go fetoSa ditumelo tSe
tshwaraganyong ya dilo tSa lehono. Ditshabeng tSa Bodikela, ebile le go tSeo di

tlhabologago bjalo ka Afrika Borwa, Wika e diragatSwa ke bonnyenyane bja balatedi.

3.31 Le ge Wika e bonwa bjalo ka tumelo ya go latelwa ke palo ye nnyenyane ya batho,
tshwaraganyong ya Afrika, ditumelo le ditiragatSo di biditSwe boloi gotSwa karolong ya
hlago ya khosemolotsi le ditumelo t$a ditSo ka moka. Se e be e le seemo sa peleng® mme
e sa le kgonagalo tshwaraganyong ya bjale ya morago ga dikoloni.*” Ditikologong tse,
boloi ke taba yeo e sa efogegego bophelong, mme batho goba malapa a tSea magato a
bonagalago gare ga dihlongwa tSe dumeletSwego tSa ditSo go phema go ba
batswasehlabelo bakeng sa bao go dumelwago gore ba diriSa maleatlana go hlola kotsi.
Ka fao boloi bo ga bo nonwe bjalo ka bodumedi bja ka thoko goba tumelwana, efela bo
bonwa bjalo ka tShoSetSo ya nnete le sehlola madimabe ao a sa hlaloSegego, Malwetsi,
goba lehu. Go swana le ditShabeng tSa peleng tSa Bodikela, DitShaba tSa Afrika di dumela
gore batho bao ba bitSwago “baloi” goba “badiriSa mehlare” (go ya tshwaraganyo) ba ka
gobatSa ba bangwe ka tiriSo ya bobe goba seo se bitSwago black magic, goba ka tiriSo ya
mehlare. TSa mathomo di akaretSa tiriSo ya dilo tSa boloi goba ditlwaedi tSeo go
belaelwago gore baloi ba ka di romela go batswasehlabelo. TSa mafelelo (mehlare) di ka
diriwa go jeSa motswasehlabelo mpholo dijong goba senweng.*® Le ge tSe e le dikgopolo
tSe nabilego, go na le dipharologanyo tSe itSego tSe tsebagalago ditumelong magareng ga

ditSo tSe fapafapanego.

% See for example Evans-Pritchard (1937); Parrinder (1963); Middleton and Winter (1963); Pauw
(1975).

" See Bond and Ciekawy (2001); Geschiere (1997); Niehaus (1997) ; Petrus (2009)

¥ Ppetrus (2009) at 130.
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3.32 Boloi bo be bo tsentSwe tshwaraganyong ya tlhako ya Bokresete bja Judaeo
Yuropeng ya peleng ga kaonanfat$o. TShomiSo ya lereo la boloi e thomile
ditumelwaneng tSa Afrika ge Bakresete ba fihla mo Afrika. Ka koketSego ya
Dikereke t3a Afrika tSe lkemetSego (AICs), baloi bo thomile go amanywa le
Bosatane go swana le seo se diregilego mathomong a dikoloni t8a Yuropa le
Amerika. Dikereke tS8a Motheo tSa Yuropa tSa Bakresete di lekile go tloSa ditumelo
tS8a boloi — bjalo ka ge di hlaloSitdwe ke barongwa ba bakresete — ka go di bona
bjalo ka ditumelwana fela, gagolo ka tiri5o ya thuto ya bokoloni bodikela. Efela, AIC
e hlohleleditS8e ditumelo tSa boloi ka go difetoSet8a tshwaraganyong ya bokresete,
mme le ka go phethagalet§a mekgwa ya bokresete go $omana le tSona.* Dikereke
tSa motheo tSa bakresete di be di latela tsela yeo e hlohleleditSwego ke pono ya
bokoloni ya enthenosentriki ya boloi bja Afrika bjalo ka yeo e sa kaonafalago ebile
e le ya bomorago. Ka fao, pono ye tumilego ye ya boloi bja Afrika e tsentSwe
molaong wa dikoloning tSe ntSi t8a Afrika, mme e tSwetSepele ka go tutuetda

dipono tSa molao t8a boloi go fihlela lehono.

2 HlaloSo ya boloi

3.33 Karolo ye e tla fetleka mme e hlaloSe dihlaloSo tSeo di lego gona tSa boloi, e laetSa
tsela yeo ditshwaraganyo tSe itSego boloying di kwesiSwago e ka ama kwesSisa le hlathollo
ya taba ye.

3.34 Ka ge go bonwe hlaloSong ya godimo ya tshwaraganyo ya bogologolo, setlogo sa
tiriSo ya lereo “boloi” tshwaraganyong ya Afrika se phethagaleditSe dipeelano bakeng sa
mathata a tshwaraganyo ao a hwetSagalago lereong, ao a hlotSwego hlokego ya go
sekaseka molao wa bjale. Bakeng sa go laetS8a mathata ao, go na le hlokego ya go
lebelela mokgwa woo molao wa dikoloni o hlathollotSsego boloi mme le gore dihlathollo

tSeo di bane le tlamorago efe.

3.35 Diteko t3a dikoloni go gapeletSa kwesiSo ya Yuropa ya boloi ditikologong t3a Afrika

e hlotSe tSweletSo ya molao wo ikemiSeditSego go gatelela le go fediSa ditumelo le

¥ Osei (2003); Petrus (2009) at 131.
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ditiragatSo t3eo bolaodi bja dikoloni le bahlamamolao ba diamantSego le
boloi.Khuet3o ya Tsebo e tseneletSe kgopolo yeo e thekgilego molao, ka ge go be
go bonwa gore ditumelo tSa Afrika boloying di hloka kwesisego. Go ya ka,*® “
Bayuropa, ba be ba bona boloi bjalo ka tumelwana... [mme e se] selo seo se
hlomphegago.” Ka fao, Bayuropa ba hweditSe gore batho ba Afrika ba bona boloi
bjalo ka selo sa nnete mme ba be ba ikemiSeditSe go tSea magato a fapafapanego
go itdhireletS8a tShosSetSong yeo e tSweletSago ke boloi, bakoloni ba phile

XAV

maikarabelo a go gatelela le go “fedida” ditumelo t3e. Ka fao, melao ye
fapafapanego e hlanngwe go gatelela ditumelo tSa boloi. Bakeng sa go hlola
dikoloni tSe difsa ka mokgwa woo o tSweletS8ago kua Yuropa, bakoloni ba be ba
dumela gore go na le hlokego ya go fediSa le go hlohleletda go ba kgahlanong le
ditumelo le ditiragatSo “tSa go hloka monagano”. Ka fao, maitshwaro le dikgopolo
tSa t8a Yuropa di diriSitSwe bjalo ka motheo wa go dira ditumelo le ditirag3o tSa
setlogo tSa Afrika Bosenyi. Ka lebaka la hlokomologo le go hloka kweSiSa, bolaodi
bja dikoloni ba ile ba ikemiSetSa go tloSa molaong tiragatSo efe goba efe goba
tumelo yeo e bego e le malebana le mehlolo. Go efoga tshepetSo ye, barongwa ba
sekoloni ba be ba swanetSe go fetoSetSa batho ba setlo go sekreste mme le go ba
hlohleletSa go kgaoganya le bontshi bja, goba tSohle, ditumelo tS8a bona tSa SetSo
sa Afrika. GantSi tsela ya tumelo ya Afrika e be e fetelela go boloi mme e akaretSa

dilo tSe dingwe, go swana le tumiSo ya badimo le ketelo ya baalafi ba setSo.

3.36 Molao wa Boloi mo Afrika Borwa le RhodeSia Leboa ya peleng o laeditSe go swana
le dikgopolo tSa Yuropa boloying, le gore Yuropa e bona bosenyi bjo malebana le boloi
bjalo ka eng. Karolo 1 (d) ya WSA* e laeditSwe gore “Motho ofe goba ofe yoo a ...
bolelago tsebo ya boloi, goba tiriSo ya ditShamo ... o tla bonwa molato mme a hwetSa
kotlo ya tShotShiSo... moo molatofatSwa a bonwago ka tlwaelo goba seemo sa ngaka ya

moloi goba monyakisiSi wa baloi...”. MantSu a a be a swana le ao a hweditSwego go
Taelo ya Boloi ya Rhodesia Leboa,* yeo e laeditSwego gore “Mang goba mang yoo a

tlago ka bohlatse, a tla hwetSwago ka tlwaelo goba profeSene, gore ke ngaka moloi goba

“° Reynolds (1963) at xi.
! The provisions of the Act are dealt with in detail in Chapter 4 below.
> No 31 of 1952.
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melaong ye mebedi, ga go pharologano magareng ga badiragatSi ba maleatlana le
“lokilego” (boitshepo, ba tSa boSunkwane, le baalafi ba set5o ka kakaretSo) mme le bao go
dumelwago gore ba diragatSa black magic goba maleatlana wa bobe (bao bayuropa ba ba
bitSago baloi). Ba molao bakoloni ba biditSe batho bohle bao ba boletSsego tsebo ya
mehlolo goba maleatlana bjalo ka badiragat3i ba boloi. Gape, WSA le Ditaelo tSa Boloi di

fedisitSe tiragatSo ya ketelo ya baalafi ba setSo, bao gape bakoloni ba ba biditSego ka

.....

.....

goba ofe bjalo ka moloi....o tla bonwa molato...”. Ka fao, Ditaelo t8a Boloi di laeditswe
gore “mang le mang yo a thwalago goba a hwetSago motho go nea leina la motho gore ke
moloi [goba] go mo eletS8a ka morero ofe goba ofe ... ka tsela ya boloi goba tsela yeo e
sego ya hlago otla [bonwa] molato...”.** Ka fao, e dirilwe molato gore batho ba Afrika ba
diriSe ditsela tSa bona tla setlwaedi go hwet3a dihlaloSo bakeng sa bomadimabe, Malwetsi

goba lehu.

3.37 KwesiSo ya boyuropa ya boloi go WSA e bile le tlamorago mpe ditikologong tSa
Afrika, ye nngwe ya tSona e le koketSego ya bosenyi bjo malebana le boloi mo nageng ye.
Go dira kalafo ya setSo le tiragatSo ya go etela baalafi ba setSo bosenyi e ganeditSe batho
ba Afrika mokgwa wa tharollo, mme o hlokomologile tema ye bohlokwa ya sehlongwa sa

kalafo ya setSo ditShabeng sa setlogo.

3.38 Gape, tiriSo ya lereo le “ngaka ya baloi” le hlola bothata. Baalafi ba setSo ba
Somana le bolwetsi bao go dumelwago gore ba angwa ke maleatlana bobe, efela gape ba
hwetSa malwetSi le go thuSa balwetSi bakeng sa dihlola MalwetSi le madimabe. Go bitsa
baalafi ba setSo “dingaka tSa boloi” ke go hlokomologa ditirelo tSe fapafapanego le
mesSomo yeo moaalafi a e dirago setShabeng sa gagwe. Molao o paletSwe ke go lemoga
tema ye lokilego yeo baitshepi le ba meSunkwane ba e ralokago, eseng fela bjalo ka
basireletSi ba ditikologo t8a bona efela banamodi magareng ga lefase la semoya le lefase
la batho.

*® Reynolds (1963) at 166.
* Reynolds (1963) at 167.
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Go dira bosenyi ga tiragatSo ya go etela moalafi wa setSo go thibetde batho ba Afrika go
diriSa mokgwa wa peleng wo dumeletdwego bakeng sa go Somana le madimabe. Gape go
tletde hlathollo ya gore molao o be o Sirelet8a badiragat$i ba maleatlana mobe. Ka lebaka
leo, batho ba bantshi ba thomile go Somana le badiragatsi bao ba belaelwago tiriSong ya
maleatlana mobe thwii. Se se okeditSe boSoro kgahlanong le bao ba bitSwago baloi ba

belaelwago ditShabeng tSe ntshi.

3.39 Taba yeo e nago le seabe mathateng go WSA ke tumelo ya go ba gona ga
maleatlana le maatla a amanego le se. Gare ga tshwaraganyo ya batho bao ba bolelwago
Sethosa go la Kapa Bophirima, pelaelo ya maatla a maleatlana e laetda tharagano ya
hlalodo ya gore naa motho ke modiragatSsi wa maleatlana ya “bobe” goba “bobotse”.
isangoma (moitshepo) le ixhwele (wa moSunkwane) gantShi ba bonwa bjalo ka
badiragatSi ba lokilego, ka pharologano le igqwirha goba umthakhathi (o hlathollwa bjalo
ka “moloi”). Efela, Mathosa gape a dumela gore baitshepi le ba meSunkwane ba ka laola
maatla a swanago le tsebo bjalo ka ao a diriSwago ke badiragatSi ba maleatlana mobe. Ka
fao kgopolo ya gare ga batho bao ba bolelago Sethosa ke gore ge motho a na le tsebo ya
boloi, a ka tsenela ditiragat$o tSa boloi. Ka mantSu a mangwe, baalafi ba setSo ba ka bona
dittamorago tla maleatlana ge fela e le gore ba na le tsebo yeo e tseneletSego ka ona. Ka
fao baalafi ba setSo, le ge e le gore ba bohlokwa kudu tikologong, ke batho bao ba
hlokago netefatSo kudu. Bonneteng, pharologano magareng ga badiragatSi ba maleatlana
ya bobotse le bobe e hwetSagala maikemiSetSong goba lebakeng la modiragatSi. Bao ba
diriSago tsebo ya bona ya maleatlana go thusa goba go fodiSa gantshi ba bonwa bjalo ka
dingaka tSa setSo, mme bao ba diriSago tsebo ya bona ya se go hlola kotsi ba bonwa
bjalo ka badiragatsi ba maleatlana mobe. Maleatlana ka bo ona o bogareng, mme o laolwa
ke batho bakeng sa dikholego tSe lokilego goba mehola ya bobe. Dipharologanyo tse, le
seemo sa go hloka netefatSo sa baalafi ba setSo, ga se tSa eleletSwa mokgweng woo

“boloi” bo hlalo$itswego molaong wa bakoloni..*®

3.40 Bothata bo bongwe ba hlaloSo bo hwetSagala go WSA malebana le bothata ba go

laela gore ke mang “moloi”, gagolo seemong sa ge go na le ditatofatSo le ditatofatSo gape

> A case in point is the provision in section 1 (d) of the WSA which criminalises traditional healing.

The prohibition on traditional healing does not take into account the value that these healers add
to their communities, especially because they deal with a variety of issues other than just
witchcraft.
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tSa boloi. Mohlala, makgetlong a mangwe modirelwa yoo a iponago bjalo ka
motswasehlabelo wa boloi bja o0 mongwe a ka kgopela moalafi wa set8o go phethagatsa
maleatlana ya tShireletSo boloying bjo latofatswago. Ge moloi yo latofatSwago wa
mathomo a ka lwala goba a raga lepai, go na le kgonagalo ya gore motswalani wa mohu a
ka latofatS8a, gammogo le modirelwa, ka boloi. Wa leloko la mohu, ka tefetSo a ka reriSana
le moalafi wa set§o go buSesa boloi ba modirelwa wa mathomo. Magareng ga batho bao
ba bolelwago Sethosa ba Mpondoland, bo3oro ba tefetSo bo sepelelanago le ditatofat3o le
ditatofatSo phetiSetSo t8a boloi le dipolao tSa boloi e be e le tiragalo ye tlwaelegilego
monakong ya bogareng bja di 1990. Dinyaki$iSo go Mpondoland di laeditSwe gore mafelo
a go swana le Tsolo a be a aroganywa ka boSoro bja dikarolo, tSeo di bego di hlolwa ke
bohodu ba dithoto le ditatofatSo le ditatofatSo tSa tefetSo tSa boloi. Makgetlong a, go
hlaloSwa bjang gore “moloi” ke mang? Tharagano ye e ka tSwa e hlotSe dikakaret3o tSeo
di tSwelelago go WSA, efe dikakaret8o ka botSona di hlotSe mathata a mantshi go feta ao
di a rarabollot§ego.*® Ka fao, bohlokwa ba hlokego ya hlalo$o ye kwagalago ya boloi bo

tSwelela ge go Somanwa le bothata bjo malebana bja gore “mosenyi” wa nnete ke mang.

3.41 Go hlalosa, ka 2007 ko Mpumalanga, Mosadi wa mengwaga ye masometshela o
latofaditSwe ka gore o loyile ngwana yo a ipolayilego. Maphodi$a a swere mme a latofatSa
basadi ba ba bedi, go ya ka WSA, ka lebaka la go latofatS8a Mosadi mogolo. Efela,
‘mmelaelwa” o ile a dumela gore o diriSitSwe boloi go hlola lehu la ngwana yoo. Bothata
bja go tSweletSa gore mosenyi ke mang tabeng ye e tSweleditSwe diswayaswayong tSeo di

dirilwego ke bahlankedi bao ba swerwego:

[Re] swere basadi ba ba bedi ka lebaka la go dira ditatofatSo tSa go
hloka netefatSo. Mme gwa tSwelela gore basadi bao ba swerwego ba
hloka molato. Naa re tlle go tShotShisa Mosadi wa dingwaga tse
lesometshela ka tsela efe? Re tla molatofatSwa ka eng? Maphodisa a
tlamegile go [mo] SireletSa. Re ka se dumelele motho go itSeela molao

diatleng. ¥’

" Ppetrus (2009) at 134-135.
*" Petrus (2009) at 135.
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3.42 Koketdo ya boSoro bjo malebana le boloi mo nakong ya di1990 bo ka hlathollwa
bjalo bjalo ka phetolo ka ditShaba tSa Afrika go ganetSa WSA. Go tSwa ponong ya Afrika,
WSA e diriSitSwe dihlaloSo tSa dikoni — mme ka morago tSa nako ya kgethollo— t5a “boloi”
tSeo di lego kgahlanong le maemo a boloi bjo bo hlalodwago ka seAfrika ka moo bo lego
ka gona. Ka fao go ka bolelwa gore boSoro kgahlanong le “baloi” bao ba belaelwago, mo
nakong ye fetilego le lehono, ke phetolo ya mokgwa wa bothata woo molao o Somanago le
boloi.

3.43 Go sa setdwe diteko tSe fetilego tSa go Somana le dihlaloSo molaong, go swana le
tSeo di hlaloSitSwego ke mmuso wa prefense wa Mpumalanga ka 2007, Mathata a
hlathollo a sa le gona. Mmu$o wa profense wa Mpumalanga o SiSintSe Molaokakanywa wa
Kgatelelo ya Boloi ka teko ya go fokot$a bosoro bjo sepelelanago le boloi mo profenseng.
Efela, t8hiSinyo ye latetSego ya Molaokakanywa, SAPRA e tSweleditdwe ngongorego ya
yona ka lebaka la gore Molaokakanya o kgetholla batho bao ba ipitSago baloi. Bjalo ka ge
Damon Leff a laeditSe setShabeng, Molaokakanywa wa [Boloi wa Mpumalanga] o
ikemiSeditSe go gatelela boloi mme o tla iSa batho bao ba ipitS8ago baloi kgolegong ka
phopolet$o bosenyi ba go hloka nyakigio. ”*® Ka phetolo go swayaswayo ya Leff, Petrus
(2007) o hlalositswe kuranteng ya The Herald gore —

[Llereo le “boloi” le hlalo$a dilo tSe ntShi tSe fapafapanego go batho ba
bantSi. Dipharologano t8a dipono tSa boloi di sepelelana le
dipharologanyo tshwaraganyong . Tshwaraganyo ya Bawika, boloi bo
bonwa bjalo ka selo se lokilego ka ge baloi e le badiragatsi ba
maleatlana o “moSweu” goba wo lokilego...[Efela], Tshwaraganyong ya
Afrika, boloi bo bonwa bjalo ka selo seo se sa lokago ka ge baloi ba

bonwa bjalo ka badiragatsi ba “black magic” goba maleatlana mobe...*°

Ka mantSu a mangwe, go ya ka kgopolo ya SAPRA, Molaokakanywa o be o le tSweletSo
ya mathata a mengwaga ye makgolo ye fetilego yeo e bego e ama Bawika (ka ge go
tSweleditSwe peleng).Efela, tshwaraganyong ya Afrika Borwa, ga se fela seemo sa bawika
seo se swanetSego go eleletSwa, ka ge pono ya Afrika e tSea ye farologanego go “boloi”,

mme le yona e swanetSe go eleletdwa.

8 Quoted in Petrus (2009) at 137).
* Quoted in Petrus (2009) at 137.
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3.44  Go sa setSwe diteko tSa go hlalosa “boloi” tSe hlaloSitSwego ka godimo, ba bangwe
le bona ba t3enet3e lefelo le. Tebbe o SiSinya gore “boloi ke tiragatSo ya go diriSa maatla a
mehlolo go dira bobe, go gobat$a ba bangwe goba go ithu$a ka go gataka ba bangwe.”°
Mongwadi yo o tSwelapele ka go hlaloSa “moloi”, e lego “motho yo diriSago maatla a
mehlolo bakeng sa mehola mebe.” KgatiSong ye nngwe, mongwadi yo o hlalo$a boloi
bjalo ka “tiragatSo ya tiriSo ya sepheri ya maatla a mehlolo bakeng sa bobe — go gobat3a

batho goba go thusa batho goba go ithu$a ka go gobat3a ba bangwe.”?

3.45 Ga go bakgathatema bao ba rometSwego diphetolo tokomaneng bao ba dirilego
ditsShiSinyo bakeng sa keleletSo ya gore boloi bo swanetSe go hlaloSwa ka tsela efe. Ba
bangwe ga se ba nea mabaka a gore ke ka eng ba hloka maikemiSetSo a go nea hlaloso
tShiSinyo. Ba bangwe ba neile mabaka a gore ke ka eng go sa swanela go ba le hlaloSo ya
boloi. CGE, le ge e sa iteke go nea hlaloSo ya boloi, e SiSintSe gore hlaloSo e swanetSe go
farologanya magareng ga boloi bjo lokilego le bja bobe. Ngaka Wallace o SiSinya gore go

ka se be le hlalo$o ya boloi, ka ge bo na le dihlalo$o tSe ntShi ditShabeng tSe ntshi.

C Boloi go Afrika Borwa ya lehono

3.46 Bjalo ka ge go hlalositSwe karolong ya ka godimo tshwaraganyong ya bogologolo,
ditiragatSo tSa boloi di bile gona ka bontshi ditikologong le setShabeng ka bophara
mengwageng ye mentsi. Mathata ao a lebanego ditumelo tSa boloi goba tiragatso, bjalo ka
ge di diragatSe ditShabeng mo nakong ye fetilego, di sa diragala le lehono mo Afrika

Borwa.

3.47 Kgopelo ya dinyakiSiSo tSa bjale le dithomelo tSe dirilwego ke mekgatlo ye
fapafapanego gape di re gopotSa gore Ditaba tSa boloi le/goba ditiragatSo tSe kotsi t3a
boloi di sa hwetSagala setShabeng sa rena. Gape go a bonagala dithomelong tSe dirilwego
go SALRC, ka bakgopedi ba dinyakisiSo le bakgathatema gotSwa ka ntle, gore

ditshwaraganyo tSe fapafapanego tSeo gare ga tSona boloi bo swanetSego go kwesiSwa,

% Tebbe in Bennett Traditional African Religions 160-161.

51 .
Ibid
°2 Tebbe ‘Witchcraft and Statecraft’ (2007), 190.
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gape le dikgolofelo tSe ntSi tSeo dihlopha di nago le tSona bakeng sa poelo ya dinyakisiso
tSe. Se bohlokwa go SALRC ke go se lebale batho bao ba amegago kudu ke boSoro bjo,
ka maina basadi le bana ditikologong.

3.48 Tokomane ya morero e hlaloSitSwe molao wa melato moo ditiragatSo tSe kotsi tSa
boloi di tSweleditdwego, mme le gore dikgorotsheko di Somana ka tsela efe le melato yeo.
Tokomane ya merero gape e laeditSe Ditaba, gotSwa dikuranteng tSa letSatSi ka letSatsi,
ka ga ditiragalo tS5e amanego le boloi. TSe ga se di fokotSege, go tloga phethagatSong ya
tokomane ye, ditaba tSe malebana le boloi di tSwetSepele diphatlalatSing. DitiragatSo tSe
malebana le boloi tSe begwago diphatlalatSing ga di tSweletSwe mafelong a Thutafase a

rilegoi, efela di tSweletSwa diprofenseng tSe ntsShi mo Afrika Borwa.

3.49 Ka 2013 go be go na le dipego tSe ntshi diphatlalatSing ka ga melato ye malebana
le boloi yeo dikgorotsheko diprofenseng tSe fapafapanego di bego di swanet$e go Somana
le yona. Go la Kapa Bohlabela, Kgorotsheko ya Selete go la Willowvale e tShotshisitSe
molatofatSwa nako ya mengwaga ye lesomehlano kgolegong. O be a latofaditSwe ka go
bolaya Mosadi wa mengwaga ye 44 yoo a molatofaditSego ka boloi, ka go mo gobatsa ka
lepara go fihlela a hlokofala.>® Go la Mpumalanga, kgorotsheko ya Nelspruit e Somane le
molato wa polao, moo mohu a bego a tSerwe gotSwa pareng mo mosong. Go bolelwa gore
mohu o bolayilwe ka koloying yeo a bego a tShabiSwa ka yona, mme le lengwe la marete a
gagwe, dihloko, karolo ya bjooko le maoto di kgaotSwe. Go bolelwa gore se se dirilwe go
tiisa dikgwebo t$a yo mongwe wa balatofatdwa.> Kgorotsheko ya Godimo ya Limpopo,
Kgorotsheko ya godimo e neile kotlo ya bophelo go ya ka banna ba ba bedi bao ba
tSweletSago bakeng sa polao ya muti. BalatofatSwa ba be ba latofatSwa ka polayo ya
monna yo monnyenyane, yoo mapele a gagwe a kgaotSwego. Go bolelwa gore ba lekile
go rekisa mapele a go sangoma yeo e gannego mme a ba bega maphodiseng.> Go la
KwaZulu Natal, Kgorotsheko ya Godimo ya Pietermaritzburg e Somana le molato moo
banna ba bararo ba bego ba bolayile basadi ba ba bedi ka go ba betha ka ge ba be ba
belayelwa gore ba diragatSa boloi. Basadi ba hweditSe dikgobalo tSe Soro; dihlogo t3a
bona di bethilwe ka noto yeo e butSego legata, mme dikgobatSo tSe dingwe di hlotSwe ka

lepara le lerumo. Kgorotsheko go begwa gore e neile kotlo ya mengwaga ye 20 go

News24 “Man sentenced 15 years for murder.’ 15 January 2015. Web
Independent online ‘Four in the dock for 2009 muti murder.” 14 August 2014. Web
Independent Online “Life terms for Limpopo Muti Killers.” 14 August 2013. Web
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molatofatSwa yo mongwe le yo mongwe. Moahlodi molatong woo o boeletSe gore mo

Afrika Borwa ya lehono, tumelo ya motho ka boyena boloying ga se lebaka la polao.*®

3.50

ka 2014, dipego t3a diphatlalatsi di tSwetSepele ka go tSweletda ditiragalo tSa
boSoro bja boloi le melato ye malebana le boloi diprofenseng tSe farologanego.
Kua Mpumalanga, mosetsana wa mengwaga ye tshela o bolayilwe ke Mosadi yoo
mmagwe a bego a mo kgopetSe gore a mohlokomele. Ge mmagwe a boa,
mohlokomedi wa ngwana o boditse mmagwe gore ga a tsebe gore ngwana o kae,
mme le gore o be a na le boikgopolelo bja gore ngwana o na le tatagwe morago ga
go se mohwet3e. Ge merero o begwa go hlogo mme hlogo e botSisa mohlokomedi
wa ngwana gore ngwana o kae, phetolo ya gagwe e be e le gore ga se a bolaya
ngwana. Mmele wa mosetsana wo o hweditdwe ke badudi mo thoko ga noka, mme
mmele wa gagwe o kgaotSwe. Go boletSwe gore maikemidetSo a polao e be e le
go diriSa ditho tS8a mmele wa gagwe go dira muti. Kgorotsheko e neile kotlo ya
bophelo ka moka kgolegong go molatofatdéwa.”” Go la Gauteng, Mamelodi
(lekeiSene le kantle ga Pretoria), monna o latofaditSwe ka go bolaya Mosadi wa
gagwe ka ge go be go boletSwe gore o fetogile selo sa go swana le noga ye kgolo
yeo e bego e tla mo gobatSa. Moahlodi yoo a bego a theeleditSse molato ga se a
amogela tShireletSo ye; mme o bonwe molato wa polao a hwetSa dikotlo tSe tharo
tS8a bophelo ka moka kgolegong. Moahlodi o ganeditSe tShireletSo ya molatofatSwa
ya gore boloi e be e le sehlohleletsi sa bosenyi. *® Go la Kapa Bodikela,
Kgorotsheko ya godimo e Somana le phediSo ya lenyalo magareng ga Tona ya
Kabinete yeo e latofaditSsego Mosadi wa gagwe ka boloi. O hlalositSwe gore o be a
na le kamano le Mosadi yo mongwe, ka ge morago ga mengwaga ye senyane ya
lenyalo, mosadi wa gagwe o be a amega boloying mme o hlotSe gore ditiragatSo
tSa boloi lapeng la bona. O latofaditSse Mosadi wa gagwe ka go iSa tSe dingwe tSa
diaparo tSa gagwe go sangoma mme le go kgopela mohlokomedi wa bona wa
ngwana go tshela dilo dijong tS8a gagwe. Go sa setSwe ditatofatSo tSa boloi,

kgorotsheko e dumeletdwe phediso ya lenyalo.*

°Independent Online “Witch’ killers get 20 year jail terms.’ 17 October 2013. Web

Independent online ‘Child’s muti killers get life sentences.” 7 March 2014. Web.
Independent online “Father who killed ‘witch’ wife gets life. 9 April 2014. Web.
TimesLive ‘Senior Cabinet Minister granted divorce, accuses ex-wife of using witchcraft.” 2 June

2014. Web.
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3.51 ka 2015, go be go na le ditaba tSe dingwe tSe malebana le boloi diphatlalatSing.
Profenseng ya Leboa Bodikela, go kgopetSwe thuSo ya maphodisa ge maloko a setShaba
a tShumile ngwao wa moalafi wa set3o ka lebaka la tumelo ya gore o be a Soma le basadi
ba babedi bao ba bego ba latofatdwe ka boloi, Basadi ba babedi, yo mogwe wa bona o be
a na le Tswalano le moalafi wa setSo, ba be ba phamotSe ngwana wa kgwedi legaeng la
gagwe. Molato kgahlanong le basadi ba babedi o ile ya fedidwa ka ge ba buseditSe
ngwana. DinyakiSiSo tSa molato di tSwetSepele, mme kgorotsheko e tSwetSepele ka molato

wa thumo le tlhaselo ka maikemiset$o ya kgobat$o ye gaket$ego.*

1 Boloi le ditikologo tSa setlogo

3.52 DiphatlalatSi di a bega karolong ya ka godimo, tiragatSo le kwesiSo ya boloi gare
ga ditikologo tSa setlogo mo Afrika Borwa. Dipego t3a diphatlalatSi gape di laetS8a kamano
magareng ga boloi le bokgoni bja go SomiSa maatla a mehlolo go hlola kotsi nathong le
dithotong tSa bona. Ntle le dipego tSa diphatlalatsi, pono e atilego ke gore batho ba

! mme basenyi ba boSoro bjo

bantshi bao ba latofatéwago ka boloi ke basadi bagolo,®
sepelelanago le boloi ke banna ba bannyenyane. Batho ba dumelwa gore ba na le

kamano boloying ka lebaka la mona le lehufa.®?

3.53 Batho bao ba latofatSwago ka tiragatSo ya boloi gantshi ke bagolo (gagolo basadi),
efela go na le ditiragalo moo batho ba ba nnyenyane ba latofaditswego. ® Batho gantshi
ba latofatSwa ka lebaka la gore go dumelwa gore ba diriSitSswe boloi go kaonafatSa

mamemo a bona.®

Independent online ‘North West witchcraft case withdrawn.’ 2 April 2015. Web.
®1 Vvan Wyk 2004 HTS 1210.

%2 van Wyk 2004 HTS 1215.

Tebbe in Bennett Traditional African Religions 163.

* Ibid 164.
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3.54 Ge ba lebane le boloi, batho gantshi ba etela ba meSunkwane, baitshepi le baalafi
ba setSo, go itefietd8a madimabeng goba go tlosa senyama le go fedisa boloi.*® Tsela ye
nngwe yeo ditikologo di itefeSetago boloying ke ka go tSea molao diatleng tSa tSona.
Makgetlong a, batho bao ba angwago ke kotsi yeo e hlolwago ke baloi ba ba belaelwago
ba ka itefeSetSa, ka bobona goba bjalo ka setd8haba, ka go bolaya goba go tShuma baloi
bao ba belaelwago goba ka go ba thibela meetseng ya bona. NyakiSiSo yeo e dirilwego ka
2009 e laeditSe gore boSoro bjo bo tlwaelegilego kgahlanong le batho bao ba belaelwago

ka boloi e be e le tshenyo ya thoto, e latelwa ke go tlodwa setShabeng ka kgagpelet$o.®®

3.55 Taba ye nngwe ye Soro yeo e tumilego ditikologong tSa setlogo ke dipolao tSa muti.
Se se hlotse gore Tona ya Basadi, Bana le Digole e kgopele KhomiSene go dira
dinyakaisiSo tSa dipolao tSe. Dipolao tS8a muti di akaretSa polao ya motswasehlabelo,
morago ga moo ditho t8a mmele di diriSetSwa mehlare ya setSo, yeo gantshi e tsetjwago
bjalo ka muti. Dipego tSa diphatlalatSi di hlaloSitSwe tokomane ye le molao wa melato go
hlaloda mehlala ya moo batswasehlabelo ba bolayilwego mme ditho tS8a mmele wa bona di

rekiSeditSwe batho bao ba dirago muti bakeng sa go alafa bolwetsi.

3.56 Tokomane ya morero e hlaloSa ka moo mmuso wa temokerasi o lekago go
Somana le boSoro bja boloi. TShupetSo e a dirwa tokomaneng ya morero ya thwalo ya
KhomiSene ya DinyakiSiSo ka 1995 go lebelela boSoro bja boloi le dipolao tSa tirelo
Profenseng ya Leboa (ga bjale ke Limpopo).®” Le ge diswayaswayo t§a Khomigene ya
Ralushai di be di sa tsenywatiriSong, di hlola motheo wa kwesSiSo ya boloi le boSoro bjo

malebana tshwaraganyong ya Afrika Borwa.®®

3.57 Teko ye nngwe ya mmuso ya go Somana le masetlapelo a boSoro bja boloi e be e
le tlhagiSo ya Molaokakanywa wa Boloi wa Mpumalanga. Molaokakanywa wo o be o le

teko ka mmuso wa profense ya go Somana le boloi, bjoo ba bonego e le selo se se

% Van Wyk 2004 HTS 1217.

% Yaseen A Witch hunts in modern South Africa: An under-represented facet of gender-based
violence, Fact Sheet, June 2009, Medical Research Council.

Issue Paper 29 paras 2.100 to 2.113.

Ralushai Commission of Inquiry (Chairperson Professor NV Ralushai) Report of the Commission
of Inquiry into Witchcraft Violence and Ritual Murders in the Northern Province of the Republic of
South Africa 1996. This paper refers to the Commission as ‘the Ralushai Commission’ and its
report as ‘the Ralushai Commission Report’
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diregago kudu profenseng. TshepetSo e ile ya fediSwa mme Molaokakanywa ga se wa

dirwa molao.

3.58 Boloi gare ga ditikologo t8a setlogo ga bo hloke go kweSidwa fela ka tumelo ya
set3o, efela gape ka Kamogelo ya gore ditumelo tS8a bodumedi di na le tema ye bohlokwa
kudu ka moo boloi bo bonwago. Olupona o laeditde gore “boitemogelo bja Afrika bja
semoya ke bjoo e lego gore tikologo ya “boitshepo” goba ye bohlokwa e tsenelela
ditiragalong t3a letSatSi ka letSatSi tSa motho gore bodumedi, setSo le setShaba di bane le

Tswalano.” Go ya ka Ellis le Ter Haar,

Go na le bohlatse bja gore maAfrika lehono a tSwelapele ka ditumelo tSe
thomilego dikhosemolotding tSa segologolo t3eo ba didiriSago
mahlahleng a bona a let3atsi ka letSatsi, le ge ba dula metsesetoropong
mme ba phela ka go Soma setShabeng goba lekaleng la lehono la

ekonomi.®®

Setatamente se se laetSa gore dikgopolo tSa setlogo tSa bonnete di sa raloka tema ye
bohlokwa maphelong a batho ba Afrika ba lehono.

3.59 Dikalo tSeo di hwetSagalago tSeo di hlaloSago gore lekala la bodumedi le Somana
ka tsela efe le merero ye malebana le boloi. Diphetolo gotSwa Dikerekeng tSa Setlogo tSa
Afrika (AICs), dikereke tSa dithomelo, dikereke tSa Phetekosete le ba setSo ka tatellano.
Gare ga AIC go na le tumelo ye tseneletSego ya gore bobe bo gona. Bobe bjo gantsi bo
bonwa bjalo ka boloi. Pono ye ya bobe ke karolo ya ka moo kereke e hlaloSago ka gona
dingwalong tSa yona, mme gantSi e hlaloSa ditherong le ditseleng tSe dingwe tSa
polediSano. Kgatelelo boruting bjo ke ya boitukiSetSo le boitShireletS8o bja maloko
kgahlanong le ditlamorago tSa bjona. Maloko a eletSwa go Somisa mekgwa ka moka yeo
kereke e phethagaleditSsego, go itShireletS8a kgahlanong le ditlamorago tSa bobe bjo,
maatla a kgahlanong le bophelo. Ge motho a sa amega — ka ge maatla a a le Soro bobeng
— go na le ditiragat3o tSe dingwe le ditshepetSo tSa go hlwekisa le go tSoSoloSa batho ka
lefsa bophelong. TshepetSo ya kalafo ga e Somana fela le motho ka boyena efela le

tikologo yeo motho a dulago go yona.

3.60 Dikereng tSa barongwa, go akaretSwa kereke ya wesele, go na le tumelo ye golo

boloying. Bontshi bja batho ba dumela gore boloi bo gona efela ba mmalwa ga ba ba ne le

% Ellis S and Ter Haar G Religion and politics in sub-Saharan Africa (1998) at 177.
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pelaelo. Efela, ga go tShupetSo ya semmuso ditherong t8a yona le mehuta ye mengwe ya
polediSano ka kereke. Go na le tumelo ye nabilego ya gore dikereke tSe dingwe ke
Bawesele ba lokilego mosegare mme ke Masione a boSego. Setatamente se se laet3a
setlwaedi sa batho ba bangwe dikerekeng tSa setlwaedi go etela dikereke tSa sione ka
sepheri bakeng sa go phethagaletSwa ditirelo tSa kalafo. Tumelo ya semmus$o ya kereke
ke gore, bobe bo ka hlalodwa go lebeletSwe letimone (Sathane) le ditlhaselo t3a
matimone. Efela, ka ge bontdhi bja batho bao ba yago dikerekeng t8e ba godiSwa
mafelong ao tumelo ya boloi e atilego, go na le go etela baalafi ba setSo (bao e lego gore
ka dinako tSe dingwe ba bonwa ba emetSe “lenaba”), ba etela AIC, gagolo dikereke tSa

masione. Maeto a go AIC le baalafi ba setSo gantShi a dirwa ka sepheri.

3.61 Malebana le dikereke tSa Phentekosete, tumelo e swana le yeo e lego go ba AIC.
Dikereke t3a kalafo ya mehlolo, go swana le Baruti PFP Motsoeneng (Mboro),” Lesego
Daniel,”* Chris Oyakhilome’ le ba bangwe ba bant$hi ba gatelela tumelo ya boloi. Batho
ba bangwe bao ba yago dikerekeng ba botSwa gore ba na le diphoofolo dimpeng t3a
bona, gagolo dinoga. Gantshi boitShupo bja dikereke tSe ga bo tSweletSwe. Dikerekeng t3a
go swana le tSe, batho gantsi ba tshepiswa tShireletSo kgahlanong le mehuta ya bobe ka

moka go akaretSwa boloi.

3.62 Gape go na le dikalo ka ga diphetolo go ditumelo tSe hlalositSwego ka godimo ke
ba setSo, bao ba dumelago boloying, e lego seo se hlotSwego letShogo. Sehlopha se se
bona boloi bjalo ka kganetSo ya bobotse, hiweko le phediSano ye lokilego. Bontshi bja
melato yeo e rarollotSwego ke baalafi ba setSo e sepelelana le boloi. Baalafi ba setSo ka
ditiragatSo tSa bona tSa phediSo, ba thuSa bolwetSi ba bona go fola ka lebaka la
dittamoragong t$a boloi. Baalafi ba setSo ba bangwe le ditsebi tSa setSo ba bolela gore go
na le kamano ye banalago thwii magareng ga boloi le ukuthakatha, mme le gore sa
mafelelo se sepelelana le bobe. Baalafi ba bangwe ba setSo bjalo ka baalafi ba bolela
gore ga ba na kamano le dipolao tSa muti goba thekiSo ya ditho tSa mmele tSa batho. Ba
bona moSomo wa bona bjalo ka wa go tSoSoloSa mmele wa motho, mme tiriSo ya ditho tSa

mmele e kgahlanong le moSomo wo.

Incredible Happenings Church.
Rabbini Center Ministries.
Christ Embassy.
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2 Boloi bjalo ka tlhagiSo ya bodumedi

3.63 Thomelo ka SAPRA le SAPC e tSwelet8a go ba gona ga ditiragatSo tSe
sepelelanago le maatla a mehlolo, go feta ditikologong t3a Afrika. Batho bao ba
diragatSago boloi tshwaraganyong ye ba bo sepetSa le hlagido ya bodumedi bja bona.
BaditS8haba ba bolela gore ba SireleditSwe ke Molaotheo, mme ba lemogwa bjalo ka
sehlopha sa bodumedi bjo bo nnyenyane.” Badit§8haba ba hlalo$a bodumedi bja bona
bjalo ka bo hlomphago hlago mme bo dumela gore lefase le diphedi t8a lona dibohlokwa.
Ba na le temogo ya tikologo le bohlokwa ba tShireletSo ya tikologo, mme le tumido ya

Boitshepo ka mekgwa ya gona ye mentshi.”™

3.64 Ka Lewedi 2007,BaditShaba mo Afrika Borwa ba kopane go tSea mareo a “moloi”
le “boloi” gare ga tshwaraganyo ya BoditShaba. Mohola wa go tSea go ka bao ba ipitSago
baloi e be e le go diragatSa ditokelo tSa bona tSeo di thekgilwego ke molaotheo le go
kgopela phumolo ya Molao, woo o dirago tiragatSo ya boloi bosenyi mo Afrika Borwa.
TiragatSo ka BaditShaba e lemoga pono kakaretSompe ya boloi mo Afrika Borwa ka fao e

lego gore lereo le amanywa le bosenyi goba ditiragatSo tSa bobe.

3.65 BaditShaba ba dumela mathata ao a sepelelanago le go hloka hlalo$o ya Molao, le
ditharollo tSeo di bego di neilwe le KhomiSene ya Ralushai pegong ya yona, le tSeo di
bego di hwetSagala Molaokakanyweng wa Boloi wa Mpumalanga.Ba bolela gore dihlalo$o

di na le mathata ka ge di hlola tSweletSo mpe ya boloi.

3.66 BaditShaba ba dumela gore bjalo ka badiragatsi ba tumelo, le/ goba batho bao ba
ipitS8ago baloi, ba swanetSe go ba le maikarabelo a go hlaloSa mantShu a “boloi” le “baloi”.

Ka fao, hlaloSo yeo ba e neago tiragatSong ya bona ke ye latelago:

Boloi ke tsela ya bogologolo ya bodumedi-maleatlana mme
semoya sa baditShaba sa lehono seo se diriSago boitshepo,

maleatlana wa kwelobohloko le ditiragatSo tSa baditShaba.

" Leff D, Fontleve M and Martin L A Pagan Witches Touchstone Witchcraft and Witch hunts in

South Africa 5.
" bid at 52.
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3.67 T3hiinyo yeo e dirilwego ke BaditShaba ke gore ga go molao wo swanetdego go
hlangwa bakeng sa go Somana le boloi; efela, ditiragatSo tSe kotsi tSe amanego le boloi di

tla phethagaletSwa ka tlase ga molao wa setlwaedi.

D Phetleko le diswayaswayo

3.68 Dithomelo tSe hweditSwego ke SALRC go thoma nyakisiSo ya bjale, dithomelo tSeo
di hweditSwego ka phetolo ya merero yeo e tSweleditSwego tokomaneng ye ya morero, le
dinyakisiSo tSeo di dirilwego bakeng sa go kwesiSa boloi di tSweleditSe dilo t&e ntShi. Sa
mathomo, ditshepetdo di laetS8a bogolo ba tumelo ka batho lefaseng, ditumelong tSa
mehlolo le ditiragatSo tSe sepelelanago. PotSiSo ya gore naa ditumelo tSe maatleng a
mehlolo di lokile goba ke tSa bobe go ya ka tshwaraganyo ya setSo. Tshwaraganyo yeo e
tSweleditSwego ke baditShaba ke gore boloi bjoo ba bo diragatSago ga se ba kamano le
bobe. Lehlakoreng le lengwe, dithomelo di dirilwe tSeo di SiSinyago gore tshwaraganyong
ya Afrika Borwa, boloi bo sepelelana le mehuta ka moka ya bobe — goba tSeo di nago le

maikemisetSo a go hlola kgobat$o.

3.69 Dithomelo tSe tSweleditSwego go KhomiSene gape ditSweletSa hlokego ya go
kgaoganya tiragatSo ya boloi bja BaditShaba go ditiragatSo tSe amanego le boloi bjo
hlolago kotsi. Karoganyo ye e bohlokwa bakeng sa go laela gore naa go na le kgonagalo
ya go ba le tiragatSo ya boloi yeo e bonwago ka boyona, mme yeo e sa swanelago go

tsenywa ditiragatSong tSe kotsi tSeo diamanywago ka dinako tSe dingwe.

3.70 Bogareng bja nyakiSiSo, yeo e bitSago kaonafatSo ya WSA, ke ditatamente tSe
reetSwego go tiragatSo ya ditokelo tSa bodumedi tSe SireleditSswego ke Molaotheo.
Lehlakoreng le lengwe, go na le hlokego ya go lemoga ditokelo t§a batho bao ba
hwet8ago tiragatSo goba tumelo ya bona boloying sebopegong sa “bodumedi ba setSo ba
Afrika” goba tlhagiSso ya setSo sa bona, e lego ditokelo tSeo di SireleditSwego ke

Molaotheo.

3.71 Le ge SALRC e lemoga hlokego ya go aroganya tiragat8o ya boloi bjalo ka yeo e

hlokegago, e ka se hlokomologe bonnete bja bontShi ba maAfrika Borwa bao ba angwago
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ke ditiragatSo tSe kotsi t8a boloi. Dithomelo ka bakgathatema ba bantshi di netefatSa gore
boloi bo senya maphelo a batho ba bantshi ba go hloka molato ditShabeng tSa naga.
Baalafi ba setSo, ka thomelo yeo e dirilwego ke THO, ba netefatSa hlokego ya go Somana
le boSoro bjo amanego le boloi. Dipego tSa diphatlalatsi, bjalo ka ge di tSweleditdwe
tokomaneng ye, di tSwelapele ka go laetSa ditaba t8e tShoSago tSa boSoro bja boloi tSeo di
lebago ditikologo t3e dingwe. BoSoro bjo lebanego le bo boama ditokologo t3a
metsesetoropo le metsemagae. Dipego t8a diphatlalat3i le bohlatse bjo tSweleditSwego go
SALRC di tSweletSa gore batho bao ba latofatSwago ka boloi, goba bao ba angwago ke
boSoro bja boloi, ba feleletSa ba tShumelwa mengwago ya bona, goba ba tlhaselwa goba

ba bolawa, mme ditho t5a bona tSa mmele di a kgaolwa ka lebaka la go dira muti.

3.72 Batho bao ba amegago kudu ke ditiragatSo tSe malebana le boloi bjo kotsi ke bao
ba lego kotsing mme ba hloka tShitreletSo. DinyakiSiSo tSeo di dirilwego le dithomelo tSeo
di dirilwego go KhomiSene di laetSa gore basadi le bana ke bona bao ba amegago kudu
boSorong bja boloi. Bana ba bolayilwe mme ditho t§a bona t§a mmele di kgaotSwe go dira
muti. Basadi le batho bagolo gantSi ba latofatSwa ka go diragat$a boloi, mme se se hlotse

gore ba angwe ke ditlhaselo, dipolao, goba ba rakwe ditikologong tSa bona.

3.73 SALRC e lemoga dipono tSe fapafapanego tSeo di tSweleditSwego ke bao ba
dirlego dithomelo malebana le gore naa go swanetSe go bane le molao wa go laola
ditiragatSo tSe kotsi tSe sepelelanago le boloi goba aowa. Bohle re tseba gore le ge
bakgathatema ba bangwe, ba go swana le THO, ba na le ngongorego ya hlokego ya
molao wa go SireletSa batho ba go hloka molato bao ba latofatSwago ka boloi mme le go
otla bao ba hwetSwago molato wa go diragatSa boloi, ba bangwe — ba go swana le
SAPRA, SAPC le CGE - ba bolela gore ga go hlokego ya molao woo o tla Somanago le
boloi. Legorong la mafelelo, pono ke gore go na le melao yeo e lego gona ya go Somana
le boSoro bja go swana le polao, tlhaselo, le TShumo. Ba bangwe, go swana le CGE, ba
ne le boikgopolelo bja gore ge boloi bo dirwa bosenyi, go tla ba boima go tsopola dintlha

tSa bosenyi bjoo.

3.74 Ke nnete gore molao wa setlwaedi le melao ye mengwe e gona go Somana le
ditiragat3o tSe itSego tSe kotsi tSe amanego le boloi. Efela, potSiSo ke gore naa melao yeo

e lekane go Somana le bothata bjo bja bogologolo. Taba yeo KhomiSene e swanetSego go
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e elelet3a le go dira diswayaswayo go yona dinyaki$idong t8e ke gore naa melao ye e

lekane go Somana le mathata ao go reriSanwego ka yona tokomaneng ye.

3.75 Molaleng, melao ga se ya thusa ditikologo ka go fokotSa bo3oro bjo malebana le
tiragatSo ye kotsi ya boloi. Se se hloka keleletSo, go lebelela gore naa molao o ka thusa ka
tsela efe.

3.76 Ye nngwe ya mathata ao a swanetdego go rarollwa tshepetdong ya taolo, ge se e
ka ba tsela yeo e latelwago, ke go hlalosa “boloi” goba “boloi bjo kotsi”. Ntlha ye ke yeo
dinyakisiSo di tla e lebelelago. Go hlaloSa boloi bjo kotsi go ka se efogwe, ka ge go
hlokega go hwetSa seemo se swnago seo bakgathatema ka moka bao ba amegago ba ka
latelago go sona. Ga bjale, Khomi$ene e lemoga mathata ao a tsopotdwego bakeng sa go
nea hlaloSo ya boloi. Go sa setSwe mathata ao, Khomidene e SiSinya hlaloSo ye latelago
bjalo ka yeo e swanetSego go Somidwa bakeng sa dinyakiSiSo tSa bjale le diswayaswayo
tSe malebana:
‘boloi bjo kotsi’ e ra tiriSo ya maikemiSetSo goba ye belaelwago ya
mekgwa yeo e sego ya hlago goba ya mehlolo (go sa kgathalatSege gore
seo se akaret$a tiriSo ya dilo tSe bonagalago) go tShosa, goba go hlola,
0] Lehu goba kgobalo go goba bolwetSi goba bogole go motho ofe
goba ofe; goba
(i) Tshenyo goba tahlego ya goba tshenyo ya thoto ya hlaloSo efe
goba efe; goba

(iii) TiriSo ya tumelo le ditiragatSo tSe rilego tSe amanego le boloi bjo
kotsi go hlola kgatelelo ya monagano goba letShogo.

3.77 DinyakiSiSo tSeo di SetSego di dirilwe nyakisiSong ye dilaeditse go KhomiSene gore
ditiragatSo tSe itSego tSe kotsi tSeo di amanego le boloi, di na le ditlamoragompe
ditikologong. Ka lebaka leo, KhomiSene e dira tShiSinyo ya gore lenaneo le dirwe bakeng
sa go tsopola ditiragatSo tSe kotsi tSeo di swanetSego go laolwa. Go gopolwa mathata ao a
sepelelanago le hlango ya lenaneo le, KhomiSene e SiSinya gore e swanetSe go ba le
Magoro ao a ditiragatSo tSe kotsi tSeo di ka tsopolwago; efela, lenaneo leo le hlaloSwago
ga se la swanela go ba la phethagatSo ka lebaka la kgonego ya tlhabollo ya nako ye tlago.
Mo nakong ye, KhomiSene e SiSinya gore bosenyi goba ditiragatSo tSe kotsi tSeo di
swanetSego go laolwago ke tSe latelago:  ditatofatSo tSa boloi, dikhwetSo tSa boloi,

bosenyi bjo malebana le tiragatSo ye kotsi ya boloi, le dipolao tSa muti.
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3.78 Gotdwa magorong ao a laeditSwego go tema ya ka godimo, motho a ka bona gore
maitshwaro a mangwe ao a ganeditSwego a kwesiSega, go swana le ditatofatSo t3a boloi,
dikhwet3o tSa baloi, le dipolao tS8a muti. Legoro la bosenyi bjo Somanago le tiragatdo ye
kotsi ya boloi ga e kweSiSege ka botlalo. KhomiSe e lemoga gore go na le makgetlo moo
batho ba dumetSego gore ba hlotde kgobatSo go ba babgwe ka boloi, mme se se
swanetSe go lebelelwa. Tharollo yeo e SiSinywago ga se ya swanela go dira bosenyi
bakeng sa bao ba itefetSago ditS8hosetSong fela tSa boloi efela le bao ba hlolago goba ba
tShoSetSago go gobatSa ba bangwe ka boloi. Lefelo le le tla lebelelwa ka tsenelelo
tshepetSong ya ditheriSano le setShaba yeo e tla dirwago ke KhomiSene ka nako ya

dinyakisiSo.

KGAOLO 4
TAOLO YA BOLOI

A Matseno

4.1 Molao wo o sekwasekwago o hwetSagala ka tlase ga tlhako ya molao yeo e
laelago ka moka gore Molaotheo o godimo, mme le gore melao ka moka yeo e sa
sepelelanago le maikemiSetSo a Molaotheo e hloko bomolaotheo. Molaotheo ke tokomane
ye kgethegilego yeo e SireletSago ditokelo tSa baagi ba naga. Ditokelo tSeo di lego
bohlokwa nyakiSiSong ya bjale di SireleditSwe Molaotheong. Bathomi ba nyakisiso ye ba
boletse gore Molao o bathibela go diragatSa ditokelo tSa bona tSeo di SireleditSwego ke
Molaotheo — e lego, tokelo ya bona ya tokologo ya boitlhagiSo, tekatekano, seriti,
tShireletSego, le tokelo ya bona ya go kgetha le go diragat§a moSomo wa bona mo Afrika
Borwa. Seo se lego bohlokwa kudu sehlopheng se ke gore Molao o ba thibela go
diragatSa tokelo ya bona ya bodumedi. Sehlopha se sengwe sa batho bao ba thomilego
dinyakiSiSo tSe, se lemoga ditokelo t5a bodumedi le setSo tSa ba bangwe, ba bolela gore
ditokelo tSe di swanetSe go lekanyetSwa kgahlanong le tShireletSo yeo e swanetSego go

newa batswasehlabelo ba ditiragatSo tSe kotsi tSe amanego le boloi.
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4.2 Molao wa wo o0 sa ngwalollwago fase le molao wa setlwaedi e bohlokwa
dinyakiSiSong tSe, ka ge e tsenywa ge go nyakiSidwa dikagare ka ga boloi le/goba
ditiragatSo tSe kotsi. Molao wa melato o hlaloSitdwego ka tlase o tla laet8a se melatong
yeo e amago boloi, dingangi$ano di reeditSwe godimo ga setSo e seng bodumedi. Melato
ye swanago le ye, potSiSo e be e le gore naa setSo se ka diriSwa bjalo ka boitShireletSo.
Ga go bonnete bja gore naa molao wa tlwaelo o tlhabollotdwe go lemoga se bjalo ka
tShireletSo bjalo ka karolo ya molao wa Afrika Borwa. Go bile le DipotSiSo tS8a gore naa
boitShireletSo bjo bo ka tsenywa bjalo boitShireletSo bjo bofsa goba aowa, goba e be

karolo ya boitShireletSo bjo bo lego gona.

4.3 Ditikologo t8a setlogo di be di, ebile le bjale di sa, laolwa ke molao wa setlogo, woo
0 — bjalo ka molao wa tlwaelo — o sa ngwalwago fase. Ka ge tumelo boloying e na le
motheo wa ditumelo tSa setShaba t3a tikologo, metsemagaeng baetapele ba setSo ba
etelwa go rarolla dithulano tSe malebana le boloi. Se bohlokwa, ka fao, ke gore naa molao
wa setlwaedi o ka tlhabollwa go Somana le mathata a amanego le ditiragatSo tSe kotsi tSa

boloi.

4.4 Mokgwa wa bophelo wa ditikologo tSeo di laclwago ke molao wa set$o, tSeo
ditumelo tSa tSona di lemogwago ke Molaotheo, o bohlokwa bakeng sa go kwesisa
ditiragatSo tSa boloi setShabeng sa Afrika Borwa. Karolo ye e tla lebelela phetogo ya
temogo ya baalafi ba setSo ka bokgaolana, bao le bona ba rarokago tema mererong ye

malebana le boloi magareng sa ditikologo t$a setlogo.

4.5 Tokomane ya morero e hlaloSa ka fao Kgorotsheko ya Molaotheo e Somanego le
ditokelo tSa dihlopha tSe nnyenyane tSa set$o. Dipheto tSeo dihwetSwago molaong wa
molaotheo ke gore dikgorotsheko di netefaditSe tShireletSo ya ditokelo tSa dihlopha tSe
nnyenyane t§a bodumedi. Se se SiSinya gore dikgopelo t§a batho bao ba bolelwago gore
tiragatSo ya boloi ke karolo ya boitlhagiSo bja bona di swanetSe go eleletSwa ge go laolwa

gona nna tiragatSo ya boloi e swanetSe go fediSwa molaong goba aowa.

4.6 Molaotheo gape o na le taetS5o bakeng sa maemo a molao wa boditShabatShaba.
Karolo 39 ya Molaotheo yeo e Somanago le hlathollo ya Molao wa Ditokelo e

phethagaletS8a gore dikgorotsheko tSa Afrika Borwa di swanetSe go eleletS8a molao wa
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boditShabatShaba ge di hlatholla Molaotheo. Tokomane ya morero e laetS8a seemo se
maemong a bosetShaba, mme e laeditSe didiriSwa tSe mmalwa tSa Dinaga Kopano (UN)
tSeo di lemogago tokelo ya bodumedi. Tokomane e laeditSe Pego ya Lefase ka Bophara
ya Ditokelo t8a Batho (UDHR) le Tumellano ya Ditokelo tSa Segae le Sepolotiki (ICCPR).

4.7 Athekele 18 ya UDHR e phethagaletSa gore mang le mang o na le tokelo ya
tokologo ya monagano, maitshwaro le bodumedi. Se se akaretSa tokelo ya go fetola
bodumedi goba tumelo ya motho; le tokologo, ka o tee goba tikologong le ba bangwe mme
setShabeng goba poraebete, go tSweletS8a bodumedi bja mongwe goba tumelo thutong,
tiragatSong, tumiSong le tebelelong. Athekele 18 ya ICCPR, yeo e phethagaletSago
tShireletSo ya ditokelo tSa bodumedi, e hlohleletS8a maloko a Mmu$o go hlompha ditokelo

tSa bodumedi t8a baagi.

4.8 Go bohlokwa gore ge go dirwa ditsela tS8a go Somana le masetlapelo a boSoro bja
boloi, re gopole ditsenelo ka UN go Somana le merero ye malebala le boloi. Tokomane ya
morero e hlaloSa thwalo ya Batho ba Kgethegilego ka UN go Somana le dipolao tSe
malebana le boloi mo Afrika. Ditsenelo tSe SiSintSwego ke UN bakeng sa go Somana le
boloi mo Afrika di tla eleletSa go tlhabolla tsela yeo e hlokwago go latelwa ke Afrika Borwa

ge e sekaseka molao wa yona.

4.9 Dikgopolo le didiriswa tS8a molao tSeo di ahlaahlwago tokomaneng ye di laetSa
fetleko kakaretSo ya tlhako ya molao. E lego gore, nyakiSiSo e swanetSe go lebelela e
seng fela melao mo Arika Borwa efela le melao ya dinageng tSe dingwe mo
khonthinenteng yeo e ikemiSeditSego go Somana le masetlapelo a boloi, gammogo le
WSA (bjalo ka molao woo o sekwasekwago) mmele didiriswa tSe dingwe tSeo di
tSweleditSwego mo Afrika Borwa, go phethagaletSa kwesiSa ya tema yeo WSA e bilego le
yona tseleng ya rena ya molao. Karolo ye gape e phethagalet$a fetleko ya molaotheo ya
WSA go phethagaletSa hlahlo ye kgonegago mererong yeo e swanetSego le eleletSwa ke
KhomiSene tshepetSong ya yona ya go hwetSa tharollo ya bothata bjo e lebanwego ke

bona.

B Tlhako ya molao
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Tlhako ya molao ya selegae

Molao wa Kgatelelo ya Boloi, Molao 3 wa 1957

Molao o tsentSwe ka 1957, mme o fetoSitSwe ka 1970 le 1997 ka Molao PhetoSo
wa Kgatelelo ya Boloi le Abolition of Corporal Punishment Act ka tatellano.”
Dipheto3o tSe t8a Molao di be di sa Somana le merero ye tseneletSego ka tlase ga
Molao, efela di tsene bakeng sa tsenelelo ya ponto ka ranta, mme tSa oket3a

melato ye mengwe ka tlase ga Molao

Molao o na le dikarolo tS¢ nne mme tSe pedi tSa tSona ke tSona fela t3eo di

Somago dinyakisisong tSe. Go swanetSe go eleletSwe gore Molao o hloka karolo ya

dihlaloSo; mme se ke masetlapelo, ka ge hlaloSo ya “boloi”, yeo e lego karolo ya melato ka

moka, e hloka hlalo$o.

4.12

DiphethagaletSo tSa dikarolo 1 le 2 di a Soma mo, ka ge di na le Magoro a

maitshwaro ao a thibetSwego go ya ka Molao. Dikarolo di hlalosa maitshwaro ao a

thibetSwego, mme ao motho a ka bago le molato mme a tShotShiSwa. Dikarolo tSe

diphethagaletSa ka mo go latelago (dihlalo$o di okeditSwe):

1 Melato ye malebana le tiragatSo ya boloi le ditiragatSo tSe swanago

Motho yo—

a) rweSago yo mongwe molato wa go hlola, ka mekgwa ya mehlolo, bolwetsi bofe
goba bofe go goba kgobat$o goba tshenyo go motho ofe goba ofe goba selo,
goba yo nea leina goba a SupetSago motho yo mongwe bjalo ka moloi:

b) maemong ao a laetSago gore o bolela goba o dira eke o dirisa maatla a
mehlolo, boloi goba tSharakano, a rwe$a go hlola lehu la,kgobatSo goba
kgobatSo go, bolwetSi go, tshenyo go, goba nyamet$o ya motho ofe goba
ofe goba selo go motho yo mogwe;

¢) thwala goba hwetSa ngakamoloi, mohwetSi moloi goba motho ofe goba ofe go
nea leina goba go laetSa motho ofe goba ofe bjalo ka moloi;

d) bolela tsebo ya boloi, goba tshenyo ya ditShamo, mme a eletSa motho ofe goba
ofe ka ga mokgwa wa go loya, gobatSa goba senya motho ofe goba ofe goba
selo, goba nea motho ofe goba ofe selo sefe goba sefe sa seka boloi;

e) ka KeletSo ya ngaka ya boloyi efe goba efe, mohwetSa baloi goba motho yo
mongwe goba ka lebaka la go dira eke o na le tsebo ya boloi, a diria goba a
hlola tiragatSo ya tsela efe goba efe goba tshepetSo yeo e, go ya ka KeletSo
yeo goba tumelo ya gagwe, e diretSwe go gobatSa goba go senya motho goba
selo;

S Act 50 of 1970 and Act 33 of 1997.
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f) bakeng kholego o dira eke o goba o diriSa maatla a mehlolo go bot3a ditaba,
goba dira eke ka bokgoni bja gagwe goba tsebo ya saense o hwet3a lefelo le
gore ke ka mokgwa ofe selo sefe goba sefe se be se swanetSe go utSwa goba
lahlegile se ka hwetSwa.

O tla ba le molato mme a ka t8hotShiswa —

(i) bakeng sa molato wo hlalositSwego go tema (a) goba (b) tlamorago yeo e
lego gore motswasehlabelo molatong, o bolailwe, goba moo molatofatSwa a
hweditSwe gore ka tlwaelo goba maitshwaro ke moloi goba mohwetsi baloi,
kgolegong botelele bja nako yeo e sa fetego mengwaga ye 20;
(i) bakeng sa molato ofe goba ofe wo hlalositSwego temeng ye hlalositSwego,
go faene goba kgolego bakeng sa mengwaga yeo e sa fetego ye lesome;
(iii) bakeng sa molato woo hlalositSwego go tema (c), (d) goba (e), faene yeo e
sa fetego diranta t8e makgolohlano goba go iSwa kgolegong botelele bja nako
ye sa fetego mengwaga ye mehlano, goba faene le kgolego ka bobedi bja
tSona;
(iv) bakeng sa melato yeo e hlaloSitSwego go tema (f), go faene yeo e sa fetego
diranta tSe makgolopedi goba kgolego botelele bja nako ye sa fetego
mengwaga ye mebedi.

2 Ditumelo

Ge motho yo a angwago ke molato o hlalo$itSwego go tema (a) goba (b) ya

karolo 1 a dirilwe, a bolayilwe, go tla tSewa gore, go fihlela go hlatselwa seo se

lego kgahlanong, motho yo o bolayilwe ka lebaka la tiragatSo ya molato wo.

[HlaloSo e loketSwe]
4.13 Melato yeo e hlotSwego ke karolo 1 ya Molao e thibela maitshwaro a malebana le
dintlha tSe ntshi, bjalo ka ge go hlalo$itSwe ditemeng tSe Supa tSe latelago (ditema 4.14 go
fihla go 4.19). Karolwana (a) e thibela motho bakeng sa go latofatS§a motho yo mongwe ka
tiriSo ya boloi go hlola MalwetSi goba kgobatSo goba ditshenyego go motho ofe goba ofe
goba selo sefe goba sefe, goba go nea leina goba go SupetS$a motho bjalo ka moloi.
Thibelo ye e akaretSa makgetlo a go Supa baloi, goba nyakisiSo ya baloi, moo batho bao
ba latofatSwago ka go hlola kotsi go ba bangwe ka boloi goba tiriSo ya boloi goba tiriSo ya

maatla a mehlolo.

4.14 Karolwana (b) e thibela motho ofe goba ofe go bolela goba go dira eke o diriSa
maatla a mehlolo , boloi, tSharakano, go hlaloSa bjalo ka sehlola lehu la, kgobatSo goba
kgobatSo go, bolwetsSi go, tshenyo go goba nyametSo ya motho ofe goba ofe goba selo
goba motho yo mongwe. PhethagaletSo ye e ama batho bao ba tsejwago bjalo ka
“dingaka t3a baloi”. Gore go bane le tlolo ya phethagaletSo, maitshwaro a “ngaka ya moloi”
a swanetSe go hlola kotsi go swana le lehu, bolwetsi, tshenyo goba nyamalatSo ya motho

goba selo.
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4.15 Karolwana (c) e Somana le ge motho a thwet3e goba a dirisa ditirelo t3a “ngaka ya
baloi” goba “mohwetSa baloi” goba motho ofe goba ofe go nea leina goba go “hwet3a”
moloi.

Seemong se, molato o dirwa ge motho a diri3a ditirelo tSa yo mongwe go swana le ngaka

ya boloi bakeng sa go mo elet3a ka ga tShupet3o ya moloi.

4.16 Karolwana (d) e thibela ditiragalo tS8a ge motho yo a bolelago tsebo ya boloi goba
tiriso ya ditShamo a eletS8a motho yo mongwe ka gore a ka loya bjang goba a gobat3a
motho yo mongwe, goba go senya selo, goba go nea motho dilo t8a boloi le ge e le t3e sa

Somego.

4.17 Karolwana (e) e thibela tiragatSo ya boloi. Seo se thibelwago ke ge motho ofe goba
ofe, ka KeletSo ya ngaka ya baloi, mohwetSi baloi goba motho yo mongwe, goba ka lebaka
la tsebo ya boloi ya bofora, a diriSa goba a tsenyotiriSong mokgwa ofe goba ofe goba
tshepetSo yeo e, go ya ka KeletSo goba tumelo ya gagwe, e tla gobatSa goba senya motho
ofe goba ofe goba selo. Seo se thibelwago ke tiragatSo ya boloi ya Boikemelo, goba boloi
bjoo bo diragatSwago ka KeletSo ya motho yo mongwe (go swana le ngaka ya boloi goba

mohwetSa baloi).

4.18 Karolwana (f) e Somana le batho bao ba, bakeng sa poelo, ba dira eke ba diriSa
boloi goba mekgwa ye mengwe ya boloi goba tsebo ya maatla a mehlolo, go hwetSa goba
go hwetSa gore ke kae mme le gore ke ka tsela efe yeo go ka hwetSwago dilo dife goba

dife di utswitSwego goba lahlegilego.

4.19 Karolo 1(i) e hlola molato moo motho a bolayilwego ka lebaka la tlamorago ya
maitshwaro ao a thibetSwego go ya ka dikarolwana (a) goba (b), goba moo molatofatSwa a
tsejwago bjalo ka mohwetSa baloi. Kotlo ya molato karolwaneng ye ke ye Soro kudu ka ge
e na le mengwaga ye 20 ya kgolego. Taelo ye e lomagantSwe le karolo 2 ya Molao, yeo e
phethagaletSago gore, moo motho a bolayilwego ka lebaka la maitshwaro ao a
thibetSwego go ya ka dikarolwana (a) goba (b), ntle le ge go hlatsetSwe ka tsela ye nngwe,

gore motho o tSewa gore o bolayilwe ka lebaka la tiragatSo ya maitshwaro a thibetSwego.

4.20 Molao, go swana le melao ye mentShi mo khonthinenteng ya Afrika le mafelong a

mangwe, o thibela tiragatSo ya boloi le ditigatSo tSe dingwe tS8e amanego le boloi. Dikotlo
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tSe boima t8a kgolego le ditefio tSa godimo di ka diragatdwa bakeng sa go dira melato ye

mme di lemogilwe.”

4.21 Bosenyi bjo nago le kotlo ye godimo kudu mme bo bonwa bjalo ka bohlokwa
Molaong ke bjo ngwadilwego go dikarolwana (a) le (b). Bakeng sa tiragatSo ya bosenyi
bjo, molatofatdwa o fiiwa nako ya kgolego yeo e sa fetego mengwaga ye lesome, goba
faene ya R200 000.00. Moo motswasehlabelo a bolayilwego ka lebaka la bosenyi bjo

hlotSwego, nako ya kgolego e oketSega ka mengwaga ye 20.

4.22  Bosenyi bjo ngwadilwego dikarolwaneng (c), (d) goba (e) bo na le nako ya kgolego
ye mengwaga ya go fihla go ye mehlano, goba faene ya R100 000.00. Malebana le
bosenyi bjo malebana le karolwana (e),bjo bo akaretS8ago kamego ya ngaka ya boloi
bosenying, ge motswasehlabelo a bolayilwe ka lebaka la bosenyi, karolwana (i) e ka Soma

mme nako ya kgolego e ka okeletdwa go botelele bja nako ye sa fetego mengwaga ye 20.

4.23 Bosenyi bjo dirilwego ka tlase ga dikarolwana (f) bo na le dikotlo tSe tlase; nako ya
kgolego e fihlela go mengwaga ye mebedi, ka faene ya R40 000.00. Karolwana ye e ka
bale kotlo go karolwana (i), moo kotlo e ka bago ya botelele ba nako ye sa fetego
mengwaga ye 20 ge, ka lebaka la thuSo ye neilwego molatofatdwa, motho yo mongwe a
bolayilwe.

4.24 Taelo ya Molao wo, le dikotlo t§a go diragatSa maitshwaro a ganeditSwego, e
laetSa ka moo tlhakamolao ya nako yeo e bego e bona bohlokwa ka thibelo ya maitshwaro
a. Gape go bohlokwa go lemoga gore melato yeo e bonwago bjalo ka ye bohlokwa go ya
Molao, yeo e lego ditatofatSo tSa boloi le dinyakiSiSo tSa babloi. TSe e be e le
dingongoregokgolo ka nako yeo Molao o be o tsenywatiriSong mme le lehono di sa na le

ditlamoragompe kgolo setShabeng.

4.25 Bosenyi bjoo bo dirilwego go ya ka dikarolwana tSe Somanago le boloi khwetSo ya
boloi, le tiriSo ya dingaka tSa baloi dihloka phetleko ye tseneletSego, gagolo ge go
lebeletSwe Molaotheo le maikemiSetSo a ona. Mo Afrika Borwa lehono go na le dikarolo
tSa ditikologo, go swana le BaditShaba le dingaka tSa boloi (bjale ba bitSwa baalafi ba

set80), bao ba bolelago gore ba diragatSa boloi bjalo ka karolo ya bodumedi bja bona

® The fines referred to in the paragraphs below have been adjusted to current monetary value
according to the latest schedule issued in terms of the Adjustment of Fines Act 101 of 1991.
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goba setdo — ditokelo t3eo di SireleditSwego Molaotheong. Mahlaahla a baalafi ba set3o
lehono a swanet$e go bonwa tshwaraganyong ya Traditional Health Practitioners Act,”

Woo0 0 sa laelago fela tiragat3o efela e lemoga le baalafi ba bjalo ka karolo ya tsela ye

tsebegago ya maphelo. DikwesiSo tSa boloi ke bothata bjo bo golo, ka ge e le tiragalo ya bogologo.
Go bega gore motho o robetSe ka khutSo ga mopapa ga bjale ga Daswa yo hlonolofaitSwego ka
kereke ya Roma go re gopot8a gore dinyakisiSo tSa boloi goba dikhwet3o tSa baloi di be di na le
dittamorago mpe mo nako ye fetilego mme le gore se ga se se se fetoge mo Afrika Borwa ya
lehono.” Molao wo o hwetSagalago go karolwana yeo e Somanago le ditirelo tSa baalafi ba setSo o
swanetse go fetlekwa, ka gore ge batho ba diria ditirelo tSe ba dira se bjalo ka karolo ya ditumelo

tSa setSo sa bona, mme le tSona di SireleditSwe ke Molaotheo.

4.26  Dikgopolo tSa tema 4.25 gape di ka Soma go maitshwaro a thibetSwego a malebana le
tiriso ya maatla a mehlolo — selo seo baditShaba le baalafi ba setSo ba se dirago bjalo ka karolo ya

kgwebo ya bona.

4.27  TheriSano ye ya ditaelo tSa Molao le ditlamorago bakeng sa bao ba tlolago molao e laet3a
kamoo go lego boima gore dikgorotsheko di Somana le merero ya boloi, gagolo ka tlase ga
phethagalet$o ya molaotheo.

4.28  Dikgorotsheko di Somana le melato ye mmalwa ye malebana le boloi, ye mebedi ya yona e
hlalositSwe tokomaneng ya morero. Melato yeo e hlalositSwego tokomaneng yeo e laeditSe gore
naa dikgorotsheko di be di eleleditSe boitShireletSo bja setSo goba aowa ge di Somana le melato ya
boloi. Melatong ye mebedi, kgorotsheko e be e sa amogela boitShireletSo bja setSo bjoo bo

tSweleditSwego ke molatofatSwa.

4.29  Ge go sekwasekwa melato bakeng sa mohola wa tokomane ye, go hweditSwe gore go na
le mehuta ye mebedi ya melato ya motheo yeo dikgorotsheko di Somanego le yona. Seo ke, yeo
moo molatofatSwa a bego a latofaditSwe ka bosenyi bjoo bo laolwago ke molao wa bosenyi, le tSeo
molatofatSwa a bego a latofaditSwe ka molato go ya ka Molao woo o sekasekwago. Molao wa

melato gape o laetSa gore bontshing bja melato, merero yeo e rarollwago e sepelelana le go nea

" Act 22 of 2007. This Act will be briefly discussed below.

® On 13 September 2015, the Catholic Church celebrated the anointing of Mr Daswa as a saint.
He was a teacher in the then Northern Province (now Limpopo). He was murdered on
2 February 1990 by members of his community, for refusing to accept the power of witchcraft or
to participate in witch-finding. On 22 January 2015, Pope Francis authorised the Congregation
for the Causes of Saints to promulgate and decree the martyrdom of Benedict Daswa. This
process led to the beatification, which is public recognition by the Catholic Church that Benedict
Daswa is “a blessed martyr of Christ and intercedes in heaven before God for the needs of
God'’s people”.
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leina la motho bjalo ka moloi (tatofatSo ya boloi), polao ya boitShireletSo kotsing, le dipolao tSa muti.

Magoro a a morago a melato, le dipoelo t8a yona di hlaloSwa ka tlase.

4.30

Legoro la mathomo le melato yeo neo ya leina la motho bjalo ka moloi o iSago
kgorotshekong mme molatofatSwa a latofatdwa go ya ka WSA. Bakeng sa ge molatofatdwa
a latofaditSwe ka go nea leina la motho bjalo ka moloi, dikgorotsheko di gateletde bohlokwa
bja ditatofatSo t8e le hlokego ya go SireletSa ditikologo kgahlanong le dikgobatSo tSeo di
lebanego batho bao ba tsopoSwego bjalo ka baloi. Go S v Phalane,” balatofatwa ba
tShot3hisitSwe le go otlelwa bonsenyi bjo dirilwego ka tlase ga karolo 1(a) ya Molao.
Balatofatdwa ba be ba dula motseng mme ba latofaditS8e mongongoregi gore o diragat3a
boloi, morago ga hlokofalo ya yo mongwe wa leloko la tikologo. Setlogo sa ditatofatdo e be
e se go molatofatdwa, ka ge taba ya boloi bja mongongoregi e be e setSe e ahlaahlilwe
kopanong ya motseng mme o be a setSe a kgalemetSwe boloi bja gagwe. Morago ga lehu
la yo mongwe motseng, molatofatSwa o ile a lata mongongoregi mme a tSwelapele ka
ditatofatSo. Go bolelwa gore gape ba biditSe kopano setShabeng ngwakong wa
mongongoregi, mme morago ba e bilet8a lebaleng la dipapadi, moo ba ilego ba hlohlelet3a
batho ba motseng gore ba tShume mongongoregi. Kgorotsheko ya Godimo e be e
kgotsofetSe ka tshotshiSo le kotlo ya kgorotsheko ye tlase, yeo e bego e neile faene ya
R3 000.00 goba dikgwedi tSe lesome kgolegong bakeng sa molatofatSwa yo mongwe le yo
mongwe. Go S v Mashimbye,* molatofatéwa o dirile molato go ya karolo 1(a) ya Molao a
tagilwe kudu. O tShotshiSeditSswe mengwaga ye lesome kgolegong. Kgorotsheko ya
Godimo e boeletSe gore kotlo ka kgorotsheko ye tlase e be e le ye Soro kudu, bjalo ka ge
go tSweleditSwe gore kotlo ye beilwego ga se ya swanela go feta mengwaga ye lesome.
PhokotSo ya kotlo go mengwaga ye mene, bogare bja yona e be e fegilwe, Kgorotsheko e
boeletSe gore molatofatSwa o dirile molato a nwele setagi. Le ge e le gore e lemogile
bohlokwa bja molato woo molatofatSwa a bego a latofaditSwe ka ona, mme e dumetSe gore
molatofatSwa o be a swanetSe go otlwa kudu, Kgorotsheko e boeletSe gore seemo sa
Mogopolo wa gagwe se swanetse go eleletdwa. Molatong wa S v Maluleke,®* molatofatwa
o be a latofaditSwe go ya ka karolo 1(a) ya Molao, bjalo ka ge a neile leina la mongongoregi
bjalo ka moloi morago ga go kgopela mongongoregi gore a tloSe mabu ao seta sa ngwana
wa molatofatSwa se bego se SadiSitSe mohlala go ona. MolatofatSwa o ile a iSwa kgolegong
nako ya botelele bja ngwaga mme a dira boipelaetSo bja kotlo yeo. Kgorotsheko e be e sa

kgotsofale ka kotlo ye Soro ye, efela e boeletSe gore tatofatSo e be e le ye bohlokwa.

" [2005] JOL 14525 (T).
8 [2005] JOL 16159 (T).
8 [2007] JOL 19283 (T)
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Kgorotsheko e hlalosSitse mahloko a lebanego batho bao ba bitSwago baloi , go akaret3a

“taiSo ya dihlong, kgobatSo gape le lehu diatle t5a ditShabeng t3e itSego.”

4.31 Le ge e le gore melato go ya karolo 1(a) e na le dikotlo t8a kgolego ya nako ya go se fete
mengwaga ye lesome, dipheto t8a kgorotsheko melatong ye hlaloSitSwego ka godimo di
fapafapane. Dikotlo tSa kgolego ya go se fete dikgwedi tSe lesome, mengwaga ye mene, le ngwaga
wo tee ka tatellano. Go sa setSwe temogo ya gore bosenyi bjo molatofatdwa a latofaditSwego ka
bona ke bjo bohlokwa, dikgorotsheko di be di ikemiSeditSe go lebelela mabaka a phokot$o ya kotlo

melatong yeo e dirilwego.

4.32 Legoro la bobedi la melato yeo e dirilwego le akaret3a dipolao t3a boitShireletSo kotsing,
goba moo kotsi e hlotSwego go mongongorego/ bangongoregi. Molatong woo o tlilego Karolong a
BoipelaetSo (AD),molatofatSwa o be a bolayile motho yo mongwe — moagiSane wa gagwe — ka
lebaka la tumelo ya molatofatSwa boloying. Kgorotsheko e amogetSwe ntlha ya phokotSo ya kotlo
ka tumelo ya molatofatdwa, bjalo ka hlalo$o ya molato yoo a o dirilego.** Kgorotsheko ya tlase e
neile molatofatSwa kotlo ya mengwaga ye lesome ya molato. Ge e fokotSa nako ya kgolego go
mengwaga ye mene, Kgorotsheko ya boipelaetSso e dumetSe bjalo ka lebaka le tee fela le
kwagalago la hlaloSo ya tumelo ya molatofatSwa boloying, morago ga go betSa moagiSane wa
gagwe ka selepe — yoo a bego a nagana gore ke mankgagane. A go bolela gore dikgorotsheko di
latetSe mabaka le tsela ya AD ge di $omana le melato ya bo$oro bja boloi. Go S v Phama,®®
molatofatSwa o be a bolayile motswasehlabelo yo hlokofetSego morago ga go eletSwa ke ngaka ya
boloi gore motswasehlabelo e be e le yena a hlolago masetlapelo a motswalane. Kgorotsheko ga
se ya amogela tumelo boloying bjalo ka dintlha ya go fokotSa kotlo. Kgorotsheko e boeletSe gore
lebaka la polao e be e le boitefetS8o, e seng tumelo boloying. Kgorotsheko e netefaditSe kotlo ya
kgorotsheko ya tlase ya mengwaga ye 12. Go S v Latha,® kgorotsheko e $omana le molato wo
akaretSago polao ya koko ka ditlogolo tSa gagwe. Motswasehlabelo o be a latofaditSwe ka go loya
motswalani yoo a hlokefetSego ka lebaka leo. Yo mongwe wa balatofatSwa o be a etetSe sangoma,
yeo e mo eleditSego gore motswasehlabelo wa mohu o moloyile. Kgorotsheko e neile molatofatSwa
wa mathomo le wa bobedi kotlo ya mengwaga ye 20 le 15 ka tatellano. Kgorotsheko e eleleditSe
gore molatofatSwa o dirile bosenyi ka ge a be a bona mohu a ka hlola kotsi polokego ya malapa a
bona. Gape e eleleditSe Bofokodi bja bona bakeng sa bokgoni bja go bona bogolo ba bosenyi bja

bona ka lebaka la seemo sa bona sa tago ge ba dira bosenyi.

8 35y Netshiavha 1990 (2) SACR 331 (A).
8 1997 (1) SAR 485 (E).
8 2012 (20 SACR 30 (ECG).
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4.33  Legoro la boraro ke melato yeo e Somanago le dipolao t§a muti. Mo ke ge ditho t§a mmele
tSa batho di tlodwa go batswasehlabelo morago ga polao, mme ditho tSeo di diriSetSwa muti
(mehlare). Tatellano yeo e bonwago melatong ye, bjalo ka ge go hlalositSwe temeng ye latelago, ke
gore dikgorotsheko di farologanya magareng sa melato yeo dipolao di dirlwego e se ka
boitShireletSo efela bakeng sa kholego ya motho, mme le tSeo dipolao didirilwego ka lebaka la gore
mosenyi goba molatofatSwa o be a na le tumelo boloying. Dikgorotsheko gape di be di Somana le

melato moo dipolao di rulagantSwego.

434  Go S v Alam,*® molatofatdwa o latilwe ke moalafi wa set$o, yoo a mo neilego tShelete ya go
reka maadi a motho ao a bego a hlokega go phetha tiragatSo. Le ge e le gore kgorotsheko e
lemogile gore bosenyi ga se ba rulaganywa, ga se ya kgona go hwetSa bohlatse bja go laetSa gore
ditiro t8a molatofatSwa di be di na le motheo wa tumelo boloying, e lego seo se bego se tla bonwa
bjalo ka lebaka la phokotSo.Kgorotsheko e gateletSe ka moo polao ya pheto tirelo e bonwago e le
bohlokwa ka gona. Kgerotsheko e boeletSe gore molatofatdwa o be a bolayile e se ka lebaka la
tumelo ya gagwe boloying efela e le ka lebaka la kholego ka boyena. Kotlo ya mengwaga ye 15, ye
meraro ya yona e fegilwe, e neilwe bakeng sa polao, ka koketSo ya mengwaga ye lesome — ye
mehlano ya yona e fegilwe — bakeng sa tatofatSo ya kato. Kgorotsheko e boeletSe gore dikotlo t3a
dipolao tSa pheto tiragatSo di swanetSe go romela molayet$a gore dipolao tSe di ka se amogelwe.
Go Mogaramedi v S,?® molatofatéwa e be e le sangoma ya tiragat$o yoo a bego a bolayile sesi
yagwe go hwetSa setho sa mapele, seo a bego a se batlela go phethagat§a teko ya gagwe ya
mafelelo ya go diragatS8a. Kgorotsheko ya tlase e ile ya mo nea kotlo ya bophelo ka moka
kgolegong go ya ka Molao wa Dikotlo wa 1997, mme a dira boipelaetSo kgahlanong le kotlo.
Motheo wa boipelaetSo e be e le gore o dirile molato ka lebaka la tumelo ya gagwe ya bodumedi,
ka leina gore tiragatSo ya go bolaya sesi yagwe e be e le ye hlokegago bakeng sa gore a
phethagatSe teko ya gagwe. Kgorotsheko e laeditSe ngongorego ya yona ka bontshi bja dipolao t$a
phetho ditiragatSo mme le tsela yeo ditokologo di fetolago bosenying bjo. Kgorotsheko e hlalositse
melato yeo dipolao tSeo di dirilwego e be e le ka lebaka la gore batho ba be ba nyaka go
itShireletSa kotsing. E boeletSe gore maemo ao a swanetSe go aroganywa le maemo moo bosenyi
bo dirwago bakeng sa kholego ya motho goba kgahlegelo ya boinaganelo. Kgorotsheko e
ganeditSe boipelaetSo, e bolela gore kotlo ya bophelo ka moka yeo e dirilwego ke kgorotsheko ya
tlase e be e swanetSe. Gape e boeletSe gore kotlo ye e na le hlokego bakeng sa go thibela batho

go bolaya bakeng sa phetho tiragatSo.

4.35 Pheto malebana le seo se hwetdwago magorong a melato yeo e hlalositSwego mo ke gore

dikgorotsheko tSa Afrika Borwa di diriSitSwe ditaelo tSa WSA ge diSomana le melato ya ditiragatSo

2006 (2) SACR 613 (CK).
% 2015 (1) SACR 427 (GP).
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tSe malebana le boloi. Se se farologane le dinageng tSe dingwe tSa Afrika, moo melato ye mengwe
—ya go swana le polao — e diriSwago ka go swana le melato ya boloi. Melato yeo e sekasekilwego
e laetSa gore ga go makgetlo ao motho a latofaditSwego ka go diragatSa boloi fela; ke tlamorago ya
tiragatSo yeo e lego setlogo sa melato ka moka yeo e tlago dikgorotshekong. Se sengwe se
bohlokwa seo se swanetSego go elwa hloko ke gore dikgorotsheko di be di dumela go lebelela
ditiragatSo t3a setSo tSeo di huetS8ago batho bao ba dirago melato ye amanego le boloi. Le ge
melato ye mengwe e lemogilwe bjalo ka boitShireletSo bja setSo, ye mengwe e eleleditse tumelo ya
setSo fela bjalo ka sefokotSi kahlolong. Ka fao, seemo sa boitShireletSo bja setSo moAfrika Borwa
ga se se kwagalago. Se se hlotSe ditheriS$ano magareng ga baithuti ba molao, mme ba bangwe ba

botshiSa gore naa boitShireletSo bja setSo ke karolo ya molao wa rena goba aowa.

b) Traditional Health Practitioners’ Act

4.36  Thibelo ya tiragatSo ya boloi le tiriSo ya maatla a mehlolo di laletSa hlahlobo ya tema ya
baalafi ba setSo merero ye malebana le boloi. Go bohlokwa go tseba gore palotekanyetSo ya
maAfrika Borwa ao a etelago baalafi ba setSo go ba thusa ka dinyakwa tSa bona tSe mehlare e
godimo kudu. Mohlala, ka 2007 le 2011, tekanyetSo ya diphesente tSe 70 go ya go 80 tSa setShaba
di etetSe baalafi ba setSo, bao ba bonwago bjalo ka bao ba hwetSagalago go feta dingaka tSa
sekgoa.?” Baalafi ba set$o gape ba etelwa bakeng sa thibelo kgahlanong le kotsi ya mehlologoba
tefetSo kgahlanong le baloi.®® Tshedimo$o yeo e hwet$agalago e laet$a gore go na le fapafapano
ya baalafi ba setSo, go swana le bao ba diriSago dilo t8a bodumedi, semoya, botho, goba t3a
boitshepi tsa mehlolo.® Ditshaba tse ntshi di lemoga mehuta ye mebedi ya baalafi, ka maina ba
mesSunkwane (inyangas) bao ba Somanago le mehlare ya setSo, le ba boitshepo (sangomas) bao

ba $omanago le merero ya bomoya.*

4.37  Tumelo go baalafi ba setSo ga e felele lekaleng le rilego la ditShabatShaba mme e nabile.
Ka pharologano le tiragatSo ya semmus$o ya mehlare, yeo e laolwago, baalafi ba setSo ke kgale ba

sa laolwa. Ebile, go ya ka WSA, tiragatSo ya baalafi ba setSo e tloSitSwe molaong.

4.38 Pego ya KhomiSene ya Ralushai,™ yeo e hlaloSitSwego tokomaneng ye, e hlaloSitSe tema

ya baetapele bja setSo le baalafi malebana le boloi. Ka nako ya dinyakisiSo ka Khomisene ya

8 Eastman in Bennett Traditional African Religions 184. Tebbe Witchcraft and Statecraft, 195.

8 Tebbe Witchcraft and Statecraft 194

8 Eastman in Bennett Traditional African Religions 184.
% Tebbe Witchcraft and Statecraft, 194

% Note 60.
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Ralushai baalafi ba setSo ba be ba bonwa bjalo ka bao ba ralokago tema ye bohlokwa mererong ye
amanego le boloi. Go bolelwa gore ba ralokile tema yeo e esego ye thwii dipolaong tSe dingwe tSa
muti, ka lebaka lagore ba hlohlelet§a tumelo boloying ka ditiragat$o tSa bona. Godimo ga moo, go
bolelwa gore dipolao tSe dingwe t8a pheto ya tiragatSo di hlohleleditSwe ke bona, makgetiong ao
batswasehlabelo ba bolawago bakeng sa ditho tSa mmele tSeo di romelwago go baalafi go dira

muti.*?

439  Go tsenywa ga Traditional Health Practitioners Act® ke Palamente ka 2007 e be e le
taetSo ya mmuso ya temogo ya baalafi ba setSo le tema ya bona go Afrika Borwa ya lehono.

Mohola wa Molao, bjalo ka ge go phethagaleditSwe go karolo 2, ke go:

(b) phethagaletS8a ngwadi$o, katiSo le ditiragatSo tSa bahlankedi ba maphelo mo
Rephabliki; le

(c) go direla le go SireletSa dikgahlegelo t§a maloko a setShaba ao a diriSago
ditirelo tSa bahlankedi ba maphelo ba setSo.

Molao o hlaloSa mareo ao a sepelelanago le tokomane ye, e lego “tiragatSo ya maphelo ya set$o”,

o)

mehlare ya set30”, le “kgopolo ya set$o”. TSe di hlaloSwa ka mo go latelago:

‘tiragatSo ya maphelo ya setSo’ e ra tiragatSo ya moSomo, mahlahla, tshepetso
goba tirelo yeo e reetSwego kgopolong ya setSo yeo e akaretSago tiriSo ya
mehlare ya setSo goba tiragatSo ya setSo mme yeo e nago le maikemisetso a -
(a) Hlokomelo goba tShoSoloSo goba thibelo ya bolwetSi bja mmele
goba monagano; goba
(b) Tsopolo bolwetsi, hlahlobo goba thibelo ya bolwetsi bja mmele goba
monagano; goba
(c) TSoSoloSo ya motho go mo kgontsha go tSwelapele ka moSomo wa
setlwaedi lapeng goba tikologong; goba
(d) Thulaganyo ya mmele goba monagano ya motho bakeng sa boswa,
bogolo, botswadi, pelego ya ngwana goba lehu

‘mehlare ya set$o’ e ra mehlare goba selo seo se diriSwago tiragatSong ya
maphelo ya setSo bakeng sa-
(a) Tsopolo bolwetsi, hlahlobo goba thibelo ya bolwetSi bja mmele goba
monagano; goba
(b) Mohola ofe goba ofe wa kalafo goba boitapoloSo, go akaretSwa
hlokomelo goba tSo3oloSo ya bophelo bja mmele goba monagano
goba boitekanelo bja batho,
Efela ga e akaretSe sa go hlola bokgoba goba selo goba seno se kotsi.

‘kgopolo ya setSo’ e ra ditsela tSa seAfrika, melao, mekgwa, dikgopolo,
ditumelo, boikgopolelo le ditlwaedi le ditiriSo tSa mehlare ya setSo yeo e
hlaloSiSwego gotSwa ke badimo go balatetSego goba gotSwa go leSika gi
ya le lengwe, ka goba ntle le ditokomane tSe ngwadilwego, dithekgilwe

92 Ralushai Commission report 47-49.

% Note 80.
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ke saense goba di sa thekgwa, mme tSeo di bongwago bjalo ka t3eo di
diriSwago tiragatSsong ya maphelo ya set$o;

440 Le ge maikemiSetSo a Molao a akeretS8a tshepetSo le taolo ya magoro a
hlalo$itSwego a bahlankedi ba maphelo ba setSo, Molao ga o laetSe magoro ao. Se se
thatafatSwa ke gore hlaloSo ya “mohlankedi wa maphelo wa set80” ke motho yo
ngwadisitdwego ka tlase ga Molao. Taba ya gore ba meSunkwane ke bona fela bao ba
hlalo$itSwego e dira gore motho a ipotSie gore naa ke lona fela legoro le lemogwago ke
Molao. Le ge go le ka tsela yeo, bjale go na le pelaelo ya gore bahlankedi ba maphelo ka

moka bao ba bego ba le gona pele ga Molao ba a lemogwa.

4.41 NyakiSiSo ye ga e amane le hlokego yeo e bonwego molaong wo o laolago baalafi
ba setSo; seo se sepelela go feta motheo wo laeditdwego. Re lebelela molao wo
hlalodwago bakeng sa go tSweletS8a magato ao mmuso o a tSerego go laola lekala, go
sepelelana le temogo ya ditiragatSo tSa setSo Molaotheong. NyakiSiSo gape e ikemiseditSe
go gatelela mathata go laola tiragatSo yeo e ithekgilego ditiragatSong t8a boloi goba tiriSo
ya maatla a mehlolo,yeo e lebanywago le tiriS5o ya maatla a mehlolo, yeo e amanego le

kgwebo ya baalafi ba setSo.

c) DitSweletSo tSe dingwe tSa molao

4.42 Bakeng sa nako ye telele, Afrika Borwa e tswetSepele ka go Somana le ditiragatSo
tSe kotsi tSe amanego le boloi le ditlamorago tSa bona tSe masetlapelo. Dikgorotsheko di
tSwetSepele ka go Somana le melato ya bosenyi yeo e akaretSago ditiragalo tSa boSoro bja
boloi. Mafelelong a mengwaga ya 1990 go bane le koketSego ya ditiragalo tSa boSoro bja
boloi, mme go bile le phetogo ye bonalago go tlogo go dipolao tSa malebana le boloi go ya

go dipolao t§a muti.**

443 Ka 2007, ka maikemiSetSo a go tiiSa didiriswa tSeo di diriSwago go Somana le
boSoro bjo malebana le boloi, Palamente dirile Criminal Law (Sentencing) Amendment Act

38 wa 2007 (Molao wa Kotlo). PhetoSo ye e Somana le kotlo ya mahlaahla ao a amanego

% Tebbe in Bennett Traditional African Religions 158-159.



61

le tiragat$o ya boloi le kgaolo ya ditho t§8a mmele.”® Go swanetSe go lemogwa gore
phetoSo e Somana le eng go Human Tissue Act le Molao wo o sekwasekwago. Go ka
bolelwa gore tlhhakamolao e lemogile hlokego ya go dira magato a tiiSetSo a go otla batho
bao ba latofatSwago ka bosenyi bjo ka tlase ga Molao wa Kaotlo.

4.44  Karolo 5 ya Molao wa Kotlo, yeo e fetoago Setule 2 ya Criminal Law Amendment

Act Molao wa 1997, e phethagalet3a ka mo go latelago:

(@) ka go lokela go Karolo 1 morago ga tema (d) ya ditema t3e
tSweletSago magoro a “polao”, a ditema t3e latelago:

(e) motswasehlabelo o bolayilwe bakeng sa go kgaola setho sefe goa
sefe sa mmele sa motSwasehlabelo, goba ka lebaka la go tloSa go sego
molaong ga setho sefe goba sefe sa mmele sa motswasehlabelo;

® lehu la mohu le hlotdwe ke, goba le sepelelana thwii le, molato ofe
goba ofe yo hlaloSitSwego go karolo 1 (a) go ya go (e) ya Molao wa
Kgatelelo ya Boloi, 1957 (Molao 3 wa 1957); ...

4.45 Molao wa Dikotlo o ikemiSeditS8e go otla basenyi ba boSoro bja boloi e seng batho
bao ba diriSago ditho t8a mmele tSe hweditSwego ka dipolao tSa muti (e lego “badiriSi”).
Karolo 1 ya Molao wa Dikotlo e phethagatSa kotlo ya boikgopolelo ya bonnyenyane ya
bophelo ka moka kgolegong bakeng sa babolayi ba maikeiSetSo a go kgaola ditho tSa
mmele, goba bakeng sa babolai ba dipolao tSe Amanego le boSoro bja dikarolwana (a) go

ya go (e) t8a Molao wa Kgatelelo ya Boloi.”

4.46 Le morago ga go dira Molao wa Dikotlo, dikgopelo di tSwetSepele gore mmuso o
lebelele batho bao ba diriSago muti woo o dirilwego ka ditho t§a mmele, bjalo ka ge bareki
ba ba bonwa ba phethagalet$a hlokego ya muti wo.*” Tona ya Basadi, Bana le Digole o be
a SiSintSe dikotlo tSe Soro le go fetiSa bakeng sa dipolao tSa muti, mme le ditshepetSo tSe

kaonafadit§wego t§a go bega bosenyi bjo malebana le dipolao t§a muti.*

4.47 Gape ka 2007, Mpumalanga e lekile go laola tiragatSo ya boloi. Ga go bonnete bja

gore ke ka eng profense yela e lekile go laola boloi, godimo ga molao wa bosetShaba woo

% Ibid.

% Tebbe in Bennett Traditional African Religions 173.

9" Tebbe in Bennett Traditional African Religions 158.

% Tebbe in Bennett Traditional African Religions 174. This ministry continues to add its voice by
encouraging government to develop mechanisms to deal with muti killings. This was seen in
their appeal in 2011, when they requested the Commission to investigate muti murders. The
issues raised by the ministry now form part of this investigation.



62

o Somanago le boloi — e lego, Molao le Molao wa Dikotlo. Bangwe ba bolela gore se ke ka

ba ka lebaka la tenego bakeng sa tiyegiSo ya mmus$o tshekasekong ya molao wa boloi.

4.48 Tlhakamolao ya Profense e SiSint8e Molaokakanywa wa Kgatelelo ya Boloi wa
Mpumalanga wa 2007, woo o bego o ikemideditSe go “kaonafatSa kgatelelo ya boloi mo
profenseng, go dira Molao w Maitshwaro wa Baalafi ba SetSo, go phethagaletSa

maikarabelo go Baemedi ba SetSo mererong ye bohlokwa le seo.”

4.49 Molaokakanywa wa Kgatelelo ya Boloi o be o ikemiSeditSe go dira bosenyi
dinyakiSiSo tSa baloi le tiro ya go latofatS8a motho ka boloi. Gape Molaokakanywa o

dumeletSe taolo ye tseneletSego ya “baalafi ba set$o”.%°

450 THO le SAPRA di ganeditse Molaokakanywa mme tSa dira dithomelo go mmus$o
wa Mpumalanga. MaikemiSetSo a THO e be e le gore Molao o laetSa “bomorago”,
kgethollo yam mala, Bokresete, neoliberale, [mme] o hloka hlompho ya ditumelo tSe
digwe...”. Ka pharologano, SAPRA e ganeditSe go dirwa ga ditiragatSo tSa ona bosenyi, le

kgathako ya bomolaotheo ya se.'®

451 Molaokakanywa o tlogetSwe mme ga se wa dirwa molao ke mmuso wa profense.
Se e ka tloga e le ka lebaka la dikganetSo tSa Molaokakanywa ka THO le SAPRA.

2 Bomolao bja Molao wa Kgatelelo ya Boloi

452 Ke tiwaelo gore diphethagaletSo tSa WSA di gataka ditokelo tSa batho ba go swana
le baditShaba le baalafi ba setSo, bao ba bolelago gore mahlaahla a malebana le boloi ke
karolo ya tumelo ya bona goba ditumeo tSa setSo. Ditokelo tSe diSireleditSwe Molaotheong
mme di ka se gatakwe ntle le lebaka la tokafatS8o yeo e fihlelelago dinyakwa tSa

Molaotheo.

% Tebbe in Bennett Traditional African Religions 158. With regard to the regulation of traditional

healers, the Bill proposed a requirement that Chiefs and Headmen must discourage gatherings
aimed at identifying witches.
1% Ibid.
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453 Go tsebega gore ditokelo t8a Molaotheo ga se tSa phetiSo. Ditokelo ka moka
Molaong wa Ditokelo di ka fokotSwa, ge phokotSo yeo e le ye “kwagalago le ye
lokafetdego setd8habeng se lokologilego la temokerasi.” Ditokelo tSe dingwe Molaong wa
Ditokelo di na le mellwane ya ka gare, mme tSe dingwe di ka fokotSwa go ya ka kgaolo
kakaret$o ya mellwane, karolo 36 ya Molaotheo 36(1).*** Karolo 36 e phethagalet$a ka mo
go latelago:

Ditokelo tSe di lego ka Molaong wa Ditokelo di ka ba le mellwane fela go ya ka

molao wo o akaret§ago mang le mang ge e le gore mollwane wo o a kwala e bile o

molaong set8habeng seo se lokologilego sa temokrasi seo se theilwego ka seriti sa

botho, tekatekano le tokologo, go elwa hloko mabaka ka moka ao a amegago, go

akaretSwa -

(a) mohuta wa tokelo;

(b) bohlokwa le maikemisetSo a mollwane;

(c) mohuta le bogolo bja mollwane;

(d) kamano magareng ga mollwane le maikemi$etSo a yona; le
(e) mokgwa woo o sa SitiSego phihlelelo ya maikemisetSo ao.

4,54 Karolo 36 e phethagaletSa tekanyetSo yeo e swanetSego go diragatSwa bakeng sa
go bona gore mollwane wa tokelo o lokafetSe. Se se bolela gore mollwane o dumesegile
fela ge o ka lokafatSwa go ya ka tekanyetSo yeo e dirilwego — ntlha yeo e netefaditSwego
ke Kgorotsheko ya Molaotheo melatong ye mmalwa. Karolo ye e phethagaletSa nyakisiSo
ya magato mabedi, yeo e botSiSago pele gore naa tokelo e gatakilwe, mme sa bobedi gore
naa kgatako e ka lokafatSwa goba aowa. Pharologano magareng ga magato a mabedi a
nyakiSiso ke gore legatong la mathomo, go lebeletSwe hlathollo ya tokelo mme legatong la

bobedi go hlekega nyaki$i$o ye tSenelet§ego go laet$a tokafalo ya mollwane.*

455 Mollwane wo pethagaleditSwego go karolo 36 o hloka gore molao wo o gatakago
ditokelo o direle mohola wo kwagalao, mme o hloka tekanyetSo magereng ga kotsi yeo e
hlolwago ka go gataka molao me kholego ya setShaba kgatakong ye. TShomiso ya teko ya
mellwane e be e dirisitSwe botse go S v Mokwanyana,'® moo kgorotsheko e boletsego
gore:

Mollwane wa ditokelo tSa Molaotheo bakeng sa mohola wo kwagalago

mme le wo hlokegago setShabeng sa temokerasi o akaretSa tekateanyo
ya dikelo tSe kgahlanong, mme mafelelong le hlahlobo yeo e dirwago ka

%% Currie & de Waal ‘The Bill of Rights Handbook’ 2005, 164.
92 Gurrie & de Waal (2005) 167.
103 1995 (3) SA 391 (CC).
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fela go lebelela gore naa Molao ka fao o lego ka gona ke wa bomolaotheo goba aowa,
efela gore netefatSa gore naa molao wo itSego o ka se hlangwe go laola lefelo le.Bakeng
sa go Somana le morero wo, go na le hlokego ya go hlahloba bosenyi bjo bongwe le bo
bongwe bjo tsopotswego ke Molao ka bowona. Karolong ye latelago, taelo ye nngwe le ye

nngwe ya Molao e a sekwasekwa bakeng sa go laela ge e ba mellwane ya ditokelo tSa
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tekatekanyetSo...Bonnete bja gore ditokelo tSe farologanego di na le
dittamorago tSa farologanego bakeng sa temokerasi, mme bakeng sa
Molaotheo warena, bakeng sa set8haba se lokologilego sa temokerasi sa
dikelo tSa tokologo le tekatekano’, go hlaloSa gore ga go maemo a
phethagalo ao a ka diriSswago bakeng sa go laetSa kwagalo le hlokego.
Melao e ka hlangwago, efela tiragatSo ya melao yeo maemong a rilego e
ka dirwa go ya ka molato ka o tee ka o tee. Se se hwetSagala nyakegong
ya tekatekanyo, yeo e hlohleletSago tekanyetSo ya dikgahlegelo tSe
fapafapanego. Tshepetdo ya tekanyetSo, dikeleletSo tSe malebana le
kakaretSo ya mokgwa wa tokelo yeo e fokotdwago, le bohlokwa bja yona
setShabeng se lokologilego sa temokerasi sa tokologo le tekatekano;
mohola wa mollwane wa tokelo le bohokwa bja mohola woo setShabeng
se; bogolo bja mollwane, go $oma ga ona, le moo mollwane o hlokegago,
gore naa maikemiSet5o a ona a ka fihlelelwa ka mekgwa ye mengwe yeo
e sego ya kgatako ya tokelo yeo go bolelwago ka yona...'**

Tshekaseko ya bomolaotheo bja WSA e a hlokega bakeng sa nyakiSiSo, eseng

molatheo e lokafetSe.

4.57

Molato o na le kotlo ya mengwaga ye 20 kgolegong, ge motho a bolayilwe ka lebaka la go
rweSwa goba go latofatSwa go hlatsetSwe gore ke “ka tlwaelo goba maemo a ngaka ya
baloi goba mohwetSa baloi”. Makgetlong a mangwe, kotlo ke mengwaa ye lesome

kgolegong. Ditaelo di laetSa gore molato o bonwa bjalo ka o bohlokwa kudu. Bomolaotheo

Tsopolo ya motho bjalo ka moloi

Karolo 1(a) ya Molao e phethagaletSa gore ke molato gore motho a

‘rwese motho ofe goba ofe molato wa go hlola, ka mekgwa ya melholo,
ya bolwetSi goba kgobatSo goba tshenyo go motho ofe goba ofe goba
selo, goba yo a neago leina goba a laetSago motho yo mongwe bjalo ka
moloi.’

ba molato bo dirwago ke taelo ye botla hlaloSwa morago.

1%% |bid para 104.
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458 Taelo e laetSa e ke e thibela go bitS8a motho moloi goba go laetS8a gore motho o
hlotse kotsi go yo mongwe ka ditsela t5a mehlolo. Go bonala eke go na le dikgonagalo tSa
dikgatako tSe mmalwa tSa ditokelo. Sa mathomo se akaret3a thibelo go seo batho ba se
bolelago goba ba se rwe3ago. Se se gataka karolo 16 ya Molaotheo, yeo e
phethagaletSago gore “Mang le mang o na le tokelo ya tokelogo ya boitlhagiso yeo e
akaretSago —...tokologo ya go hwet3a goba go nea tshedimo$o goba dikgopolo”. Ge
motho a dumela gore motho yo mongwe o hlotde kotsi ka ditsela tSa mehlolo, tealo ya
karolo 1(a) e ka ba thibela go bolela se molaong. Se molaleng, se laetSa kgatako ya
tokologo ya boitlhagiSo. Gape e na le kgonagalo ya go gataka karolo 15 ya Molaotheo,
yeo e phethagaletSago gore “mang le mang o na le tokelo ya tokologo ya monagano,
tumelo, mogopolo le boikgopolelo”. Go In S v Lawrence, Kgorotsheko ya Molaotheo e
hweditSe gore:

Se bohlokwa sa kgopolo ya tokologo ya tumelo ke tokelo ya go diragatsa

se ka tokologo ntle le letShogo, thibelo goba kotlo, le tokelo ya go

tSweletSa ditumelo tSa bodumedi ka tumiSo le tiragatSo goba ka thuto le
phatlalat$o. %°

4.59 Bopepeneneng, taelo ya karolo ya 1(a) e gataka ditokelo tSa go tSwelet$a ditumelo
tS8a motho. Efela, ditumelo tSe di ka hlola mehuta ya ditSo le ditumelo tSa Afrika Borwa tSe
akaretSago tumelo maatleng a mehlolo . Ka fao, bjalo ka morero wa tumellano ye
tSeneletSego le taelo, Molao o ka bonwa bjalo ka wo ikemiSeditSego go lebelela ditumelo
tSa setSo sa Afrika ka boloi. Go na le ditumelo tSe ntdhi o Afrika Borwa tSeo di ka
hlokofatSago, ka dinako tSe dingwe, ka mokgwa wa mehlolo. Se se sepelelana le bonnete
bja gore go na le lehlakore le swanago kgatakong, leo le sepelelanag le karolo 31 ya
Molaotheo. Karolo 31 e phethagaletSa gore “Batho bao e lego ba sehlopha se rilego sa
set$o, bodumedi goba polelo, ga se ba swanela go ganetSwa tokelo ya bona, le maloko a
mangwe a tikologo — (a) ya go ithabiSa ka setSo, tiragatSo ya bodumedi bja bona le tiriSo
ya leleme”. Go ka bolelwa gape le gore go ka tSwa go na le kgatako ya karolo 9 ya
Molaotheo, ka ge taelo e ka bonwa bjalo ka yeo e kgethollago — le ge e le pepeneneng —

ka mabaka a kgopolo, tumelo le setSo.

4.60 PeakanyetSong ya molaotheo wa Afrika Borwa, kgatako ya bopepeneneng ya

tokelo ga e phethagatSe nyakiSiSo ya bomolaotheo. PotSiSo ye nngwe e a tSwelela ya

1% 5 v Lawrence; S v Nagel; S v Solberg 1997 (4) SA 1176 (CC) para 92 quoting Dickson CJ in R V
Big M Drug Mart (1983) 13 CRR 64.
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tokafatSo ya kgatako yeo. TokafatSo yeo e ka diragatSwa go ya ka ditaelo t8e rilego t3e
tSweleditSwego magatong a fapafapanego a nyakiSiSo. Malebena le tokologo ya
boitlhagiSo, go ka bana le pot3iSo ya gore naa dithweSo tSe ke polelo ya lehloyo goba
aowa.Tekatekanong, go na le potSiSo ya gore naa kgethollo ke ye lokilego goba aowa. Go
efoga theriSano ye telele malebana le ditatelo tS8a molao tSa tokelo ye nngwe le ye nngwe,
nyakisi5o ya karolo 36 e tla fetlekwa mme se se tla Somana le bontShi bja merero yeo e

tSwelelago mellwaneng ya ka gare ya ditokelo.

4.61 Morago ga go Somana le mokgwa wa ditokelo t8e go bolelwago ka tSona (e lego
tSe bohlokwa ka moka), ntlha ya mathomo ya karolo 36 ke go tsopola mohola wa taelo. Go
laeditSwe gore mo Afrika Borwa, go nea leina la motho bjalo ka moloi go ka hlola gore
motho yoo a hloridwe mme gantsi go hlola bo$oro bjo thwii kgahlanong le motho yoo.'*
Bjalo ka ge taelo e laetSa, se se ka hlola lehu goba kgobat3o ye Soro mmeleng wa bona
goba monaganong. Go ka ba le karolo ya bong maikemi$etSong a taelo ye, tekong ya
yona ya go SireletS8a basadi bao ba kgethollotSwego setShabeng gore ba se kgethollwe
bjalo ka baloi ka dibopego tSa leago t§a bonna tSeo di gapeletSwago go bona. Ge mohola
wa tibelo e le go fedisa tSweletSompe ye, letshwenyo le boSoro kgahlanong le batho bao

ba tsopotSwego bjalo ka baloi, mohola o tSwelela bjalo ka o swanetSego.

4.62 Ntlha ye latelago ya nyakisiSo e akaretSa tsopola ya mohuta le bogolo bja
mollwane: Go bonala gore tokologo ya mongwe ya boitlhagiSo le tumelo di na le mellwane
efela e seng ka phethagalo. Motho a ka se hlole kotsi ya mehlolo go yo mongwe goba a
mmitSa moloi. Ngangi$ano ye bohlokwa yeo e tSweleditSwego ke SAPRA e malebana le
nnete ya gore batho ba bangwe ba diragatSa boloi bjoo bo “lokile”, moo e lego gore batho
ba ipitSa baloi ka toka. Mollwane mo o tla ba wa tekanyet$o ye tseneletSego mme woo o

tsenyago ntlha ye kwagalago ye bohlokwa ya tiragatSo ya bodumedi.

4.63 Ntlha ye latelago ya nyakiSiSo ya tekatekanyo e hloka go nagana ka tswalantSho
ya magareng ga mollwane le mohola wa ona. Naa go dira dithweSo tSe bosenyi go thibela
ditlhaselo ka phethagalo go bao ba belaelwago gore ke baloi? Go bonala eke go swanetSe
go bane le tswalano ye kwagalago magareng ga molao le mohola wa ona, bjalo ka

maikemiSetSo a go fediSa dithweSo tSe ka kgonagalo ya dikotlo tSe Soro. Gape go na le

1% The media reports referred to in paragraphs 3.50 to 3.52 above demonstrate how people’s lives

can be placed in danger if they are accused of witchcraft.
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potsido ya ka fao molao wo o tsejwago mo nageng, e lego seo se ka thibelago go Soma ga
molao. Efela, hlogo ye ke yeo mmusSo o swanetSego go ruta batho ka yona, eup$a taba

yeo ga se yeo e ka fihlelelwago ke molao ka bo ona.

4.64 Teko ya mafelelo e amane le gore naa go na le mokgwa wa kgonagalo “woo o sa
thibelago kudu” yo o ka diriSswago go fihlelela mohola o wa tlhakamolao. E lego gore, naa
go na le tsela yeo e nago le tlamorago ye nnyenyane tokelong, efela yeo e ka fihlelelwago
mohola wo e ikemiSeditdéego? PotsiSo ya taelo ke gore naa e nabile kudu goba aowa.'”’
Ka mantSu a mangwe, go na le hlokego ya go eleletS8a gore naa taelo e nabile kudu goba
aowa ebile e phethagalet8a go dira bosenyi bja, mohlala, dikgopolo t8e kwagalago tSa
bodumedi. Mafelelong, kgahlegelo ya motheo ya mmuso ke go fediSa boSoro kgahlanong
le mme le tSweletSobobe ya batho bao ba, goba ba latofatSwago ka go ba baloi. Ka fao, ga
go hlokego ya go thibela tShupetSo ye nngwe le ye nngwe ya motho bjalo ka moloi, gagolo
moo se se nago le hlaloSo ye lokilego — bjalo ka ge go hlaloSitSwe ke SAPRA. Gonaba ga
go bolela gore taelo e ka se lotwe mme ya sepetSwa le Molaotheo. Mohlala, go ka
tSweletSwa taelo gore e laetSe gore thweso ya gore motho ke moloi e swanetSe go ba le
‘maikemiSetSo a go tSweletSa bobe goba go hlola kotsi, le ge e le mmeleng goba
monaganong, mothong yoo”. Bothata ke gore naa maikemi$etSo a a ka hlatselwa ntle le
bothata ka tshwaraganyo ya polelo ya molomo, yeo e ka laetS8ago maikemisetSo. Ge
motho a le gare ga sehlopha sa batho bao ba nago le dibetSa a goeletSwa “A re lateng
baloi ka ngwakong wa A le B”, go ka kwagala gore maikemiSet$o a a hwetSagala. Ka fao
go bonagala eke thibelo yeo e sa nabago kudu e ka lokafatSwa go ya ka tlhako ya

molaotheo.

b) Moloi yo tSweletSago kotsi moloying yo mongwe

4.65 Karolo 1(b) ya Molao e phethagaletS8a molato ka motho ofe goba ofe yoo
a -
Maemong ao a laetSago gore o na le goba o dira eke o diriSa maatla afe

goba afe a mehlolo, boloi, tSharakano goba mohlolo, thweSo go goba
nyamalatSo ya motho ofe goba ofe goba selo go motho yo mongwe.

197 case v Minister of Safety and Security; Curtis v Minister of safety and Security 1996 (3) SA 617

(CC).
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Taelo ga se ya tSweletdwa ka phethagatSo. Go bonala gore e laetSa thibelo go motho yoo
a bolelwago goba a dirago eke o diri8a maatla a mehlolo go bolela gore motho yo mongwe
ke “moloi” yoo a hlolago kotsi go motho yo mongwe. Dingongorego t3a taelo ye di swana
le tSeo di tSweleditd8wego go karolwana (a), bjalo ka ge di tSweleditSwe ke phethagaletSo
ya molato, yeo e swanago malebana le dikarolo ka bobedi bja tSona. Karolo 1(b) e thibela
batho bao ba belaelwago go diragatSa maatla a mehlolo go bolela gore motho yo mongwe

o lekile go hlola kotsi go ba bangwe ka mokgwa wa mehlolo.

4.66 Phetleko ya kgatako e swana le theriS8ano ya karolo 1(a) ka godimo, ntle le gore
thibelo ya polelo e tla Soma fela go motho yo “bolelwago goba a dira eke” o dirisa maatla
a mehlolo. Botebo bja taelo bo a kwagala mme kgatako ga se ye tseneletSego. TokafatSo
gape e tla ba maikemisetSo a phego ya thweSo ya boloi go batho ba rilego go efoga
tSweletSompe, letshwenyo, le boSoro kgahlanong le motho. Hlahlobo ya tekatekano e ka
swana, mme se se ka dira gore go be bonolo go lokafat§a ka lebaka la go se tsenelelo ga
kgatakako. Ka nako ye tee, go ka eleletSwa “mekgwa yeo e sego ye tseneletSego” ya
tshekaseko gape. E ka ba e le gore, seemong se, go na le hlokego ya go thibelo thweSo
ye ka mang goba mang yoo a bolelwago goba a dirago e ke o diragatSa maatla a mehlolo;
go belaelwa gore se se hlaloSa ba-sangoma. Motho yo a ka, bjalo ka karolo ya profeSene
ya gagwe, fetola kgopelo ya go tsopola motho bjalo ka moloi, efela ntle le maikemiSetSo a
go hlola kotsi. Efela, ditlamorago tSa tsopolo ya motho bjalo ka moloi ke leloko le
hlomphegago e ka nea lebaka le kwagalago la thibelo ya bokgoni bja bona bja go dira seo,

go sa kgathalatSege gore naa ba ikemiseditSe go hlola kotsi goba aowa.

c) Go thwala motho go hwet$a moloi

4.67 Karolo (c) ya Molao e thibela motho ofe goba ofe yoo a

Thwalago goba a hwetSago ngaka ya boloi, mohwetsi baloi goba motho
ofe goba ofe go nea leina goba go laetSa motho ofe goba ofe bjalo ka
moloi.

Taelo ye e thibelo motho go etela ngaka ya boloi goba sangoma go nea leina la motho

bjalo ka moloi. Ka fao e leka go thibelo tiragatSo ya tsopolo bjalo ka legato la mathomo. E
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tsenelela ka mo go sa swanelago go batho bao ba dumelago baloying, mme e hlola
dikgatako ka mokgwa wo swanago le tSeo di hlaloSitSwego phetlekong ya karolo 1(a) ka
godimo. Ka nako ye tee, tokafatSo e laola thibelo ya batho ya go nyaka gore naa motho ke
moloi goba aowa. Ye ke tsenelelo ye nabilego kudu mme e ka hloka taelo ya mollwane.
Ga go bonnete melatong ka moka, gore motho a ka nyaka go tseba gore motho ke moloi
fela go mo gobatSa. Ka fao, go thibela ke kgonagalo ya go hloka bomolaotheo, go ka ba le
hlokego ya go dira mollwane phethagaletSong ye ka mareo a go swana le “bakeng

tSweletSompe motho yo rilego goba kgobat§o mmeleng goba monaganong wa bona”.

d) Thibelo ya phatlalatSo ya tsebo ya boloi

4.68 Karolo (d) ya Molao e dira molato bakeng sa motho yoo a —

Nago le tsebo ya boloi, goba tiriso ya ditShamo, le go eletS8a motho ofe
goba ofe ka go loya, gobatSa goba senya motho goba selo, nea motho
ofe goba ofe dilo tSa boloi le ge e le ta bofora.

Molato wo o na le faene yeo e sa fetego diranta t§e makgolohlano ,'®® goba kgolego ya go

fihla go mengwaga ye mehlano.

4.69 Gape, taelo ye ga ya thalwa ka tshwanelo. Ga go bonnete bja gore seo se
thibelwago ke eng, gagolo ka lebaka la tiriSo ya mantSu “le” le “goba” taelong. Karolo ya
mathomo ya molato e tSweletSa e ke e thibela motho go bolela tsebo ya boloi goba tiriSo
ya ditShamo. Naa seo se lekane bakeng sa tiragatSo ya molato? Ga go bonnete bja seo,
efela hlathollo ye kwagalago ke yeo e ka bolelwago gore ga se ya lekanela. Dintlha tSe
dingwe tSe pedi di bohlokwa. Motho o swanetSe go (a) eletS8a motho ofe goba ofe gore a
ka loya goba a gobat$a goba a senya yo mongwe ka tsela efe; goba (b) nea motho yo
mongwe mekgwa efe goba efe ya maikemi$etSo a boloi. Ka fao go bonala go na le
kgonagalo ya go tShotShiSetSwa molato wo ge motho a na le tsebo ya boloi mme a nea
motho mokgwa ya boloi, ebile le ge e le ntle le maikemiSetSo a go goba maiteko a go
gobatsa yo mongwe. Karolo ye e sepelelana le leina la Molao, leo le bolelwago la

kgatelelo ya boloi. Taelo ye e thibela phetlalat§o ya boloi.

1% 1n terms of the current schedule the fine for a crime committed under this subsection is

R100 000.00.
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4.70 Bopepeneneng, karolwana e laetSa kgatako ya ditokelo t§e mmalwa. Ka motheo e
gataka karolo 15 ya Molaotheo, yeo e akaretSago tokelo ya tokologo ya mogopolo,
bodumedi, monagano, tumelo le boikgopolelo. Bjalo ka ge go hlaloSitswe, se se akaretSa
tokelo ya go diragatSa bodumedi bja motho. Ge re eleletSa gore go na le ditumelo le ditSo
tSeo didiragat8ago boloi mo Afrika Borwa, ga go kgatako ya karolo 31. Gape, go na le
kgonagalo ya kgethollo ka tlase ga karolo 9 ka mabaka a mogopolo, tumelo le setSo. Ntlha
ye bohlokwa go ya ka karolo 9 e ka ba kgethollo go ya ka tshekamelo ya bong le/goba
bong, ge go lebelelwa gore gantShi boloi bo ama basadi; ka fao, thibelo e ka ama

ditiragat$o tSe itS8ego t$a basadi ka go hloka tekatekano.*®

4.71 PotsiSo yeo e tSwelelelago ke gore naa taelo e ka lokafatSwa go ya ka karolo 36(1)
ya Molaotheo. Mohuta wa tokelo o bohlokwa, ka fao potSiSo ye latelago e lebane le
mohola wa mollwane. Ga go bonnete bja gore mohola wa taelo ye ke eng woo 0 amago

tokafalo.

4.72  Moholakgolo o banala eke ke go thibela kotsi yeo e hlolwago ke boloi go motho ofe
goba ofe goba selo sefe goba sefe. Thibelo ye e bonala e sepelelana le katiSo ya boloi ka
go kgontsha batho go hwet§a mekgwa ya go diriSa boloi. Mohola o tSweletSa eke boloi ka
bo bona bo hwetSagala bjalo ka sehlongwa, mme bo ka hloka kotsi ye bonalago go batho.
Bothata bja go fetleka mohola wa taelo ye o lebale le go hwet$a, ka mabaka a nago le
bohlatse, gore naa phopholetSo ye ke ya nnete, mme le gore ke kotsi efe yeo e ka mago
batho. Bothata bja go fetleka mohola bo sepelelana le potSiSo ya gore naa nnete ya go
bontshi bja batho ba Afrika Borwa bo dumela boloying le dikotsi ke lebaka ka go dira thuSo
ya batho ba bangwe go tiragatSa boloi bosenyi. Go a kwagala gore mmus$o o ikemiSeditSe
go thibela batho bakeng sa kgobatSo ya ba bangwe ya mmele goba monagano. Bothata
ka taba ye ke gore naa thibelo ya molao e ka dumelelwa ka lebaka la tumelo ya mehlolo
yeo e hlokago netefatSo ya saense goba aowa. Ge go eleletSwa ditlamoragompe tSa
khwetSo ya go ka bonwa molato, bogologolo go boletSwe gore ga se kakanyo ye botse go
latofatSa go ya ka dipono t8a bodumedi tSeo di hlokago netefatSo ya saense. Ka nako ye
tee, KhomiSene e lemoga gore tumelo boloying e ka diriSwa go hlola maikutlo a letShogo
go bao ba dumelago go yona. Batho ba bangwe ba ka dumela gore badiriSi boloi ka tsela

ya maikemiSetSo a go hlola kotsi go babangwe. Go naa kgobatSo ya mmeleng e ba gona

199 Albertyn C and Goldblatt B ‘Equality’ in Constitutional Law of South Africa (Juta, 2005) 35-55 to

56
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goba aowa, tshepetdo yeo e ka hlola kgatelelo ye tseneletS§ego ya monagano go batho ba
setShabeng. Khomidene e dumela gore ge ditiragatdo tSe kotsi t8e malebana le boloi di ka
dirwa bosenyi, ke tiriSo ya tSona ya maikemi$etSo a go gobat3a goba go hlola kgatelelo ya

monagano yeo e swanetSego go lebelelwa.

4.73 Mohuta le boholo bja mollwane bo ama legoro le le nnyenyane la batho, mme le ka
se gatelele kudu bokgoni bja bona bja go diragatS8a mahlahla a molaong. Naa mollwane o
sepelelana ka mo go kwagalago le mohola? Ka phopoletSo, thibelo ya phetiSetSo ya
tshedimoSo go ba bangwe e ka ama tiragatSo ka tsela ye mpe, gape e ka fokot3a
kgonagalo ya dikotsi tSeo e ka dihlolago (ge t8e di ka amogelwa). Na go na le tsela yeo e
sego ye Soro kudu ya go fihlelela mohola? Taelo e tSweletS8a go naba kudu ka ge e
akaretSa mekgwa ya boloi ka moka eupsa mehuta ye kotsi. Gagolo, ge eba molato o ka
diragatdwa — go hlokwa bonnete — ka lebaka la phatlalatsa ya dilo tSa boloi, go ka
akaretSa batho bao ba nago le takatSo ya go dumela goba go atiSa ditumelo tSe
hlalo$itSwego ke SAPRA, e lego t8eo di sa ikemiSetSago go gobatda ba bangwe. Ge taelo
e ka lotwa, e swanetSe go fetoSwa go laetSa keletSo ka gore kgobatSo ya motho e hlokega

ka mabaka afe a taelo, bakeng sa go kgetholla mehuta yeo e sego ye kotsi ya boloi.

4.74 Mafelelong, potSiSo e sepelelana le gore naa kgobatSo ya mehlolo yeo e
reetSwego go ditumelo tS8a Sehlophakgolo sa maAfrika Borwa di ka bona mohola wo
kwagalago molao wa molaotheo, moo dikgopolo tSe e se tSe swanago go maAfrika Borwa
ka moka mme di hloka bohlatse. Bjalo ka ge KhomiSene e tSweletsa, tlhakamolao e ka
tsena bakeng sa go thibela tiriSo yeo e belaelwago ya boloi yeo e ka hlolago kgatelelo ya

monagano go ba bangwe.

e) Thibelo ya boloi

4.75 Karolo (e) ya Molao e hlola molato bakeng sa motho yo a —

ka keletSo ya ngaka ya boloi, mohwetSi baloi goba motho yo mongwe ka
lebaka la tsebo ya bofora ya boloi, a diriSa goba a hlola tshenyotiriSong
tsela efe goba efe goba tshepetSo yeo e, go ya ka keletSo ya tumelo ya
gagwe, e diretSwe go gobatSa goba go senya motho goba selo.
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Taelo ye ke yeo e thibelago tiragatdo ya boloi yeo e diretSwego go gobat3a goba go senya
motho goba selo. Dikgatako tSa ditokelo di ka latela phetleko ya karolwana (d) ka godimo.
Phetleko ya tokafato e ka ba ye swanago. PotdiSo ke gore naa go a kwagala,
temokerasing ya molaotheo, go thibela kamano ditshepetSong tSa mehlolo tSeo di
diretSwego go hlola kotsi go ba bangwe. Go na le tokafatso gore mmusSo o thibele
ditiragatSo tSeo di ka hlolago kotsi go ba bangwe. Bothata mo ke gore ga se maAfrika
Borwa ka moka ao a dumelago gore dikotsi tSe ka nnete di ka hlolega, mme ditumelo t3e
ga se t8eo di ka lekwago ka ditshepetSo t8a saense.Ge motho yo a lego lapeng la gagwe
a ka bolela gore “ke nyaka maatla a mehlolo go gobatSa X”, naa seo se ka thibelwa? Go
phopholetSwa gore, go ka se be ka tsela yeo, ge go sa dumelwe gore kotsi e tla ba gona.
Efela, ge go dumelwa gore go ka ba le kotsi, tlhhakamolao e ka ba le mabaka a tsenelelo
go ya ka maikemisetSo a motho go gobat$a, gammogo le kgatelelelo ya monagago yeo e
hlolwago go bao ba tShoSetSwago. Ngongorego ke gore molao e laletSa menyatla ya
kgonagalo ya go dira bosenyi bja mahlahla, mme gape le batho bao ditShaba di lego
kgahlanong le bona ka lebaka la ditumelo t8a mehlolo, mme go dira bosenyi bjo go ka
gataka ditikelo tSa batho. Go ka bonwa e le bothata ge go hlolwa kotsi go motho ka lebaka
la tumelo yeo e sa netefatSwago yeo e ka ngangiSegago ya o mongwe. TiragatSo ya
mmuso wo mongwe le wo mongwe go dira molato e swanetSe go ya ka bohlatse bjo
kwagalago ba maikemi$etSo a go hlola kotsi a mosenyi, goba go hlola kgatelelo ye

tseneletSego ya monagano.

f) Thibelo ya boloi le ponelopele bakeng sa kholego

4.76 Karolo (f) e dira molato ge motho a —

Bakeng sa kholego a dira eke goba a diriSa maatla afe goba afe a
mehlolo, boloi, tSharakano goba mehlolo, goba a phethagaletSa
diponelopele goba a dira eke ka bokgoni bja gagwe goba tsebo ya
saense efe goba efe o hwetSa gore ke kae le gore selo se utSwitSwe ka
mokgwa ofe goba go hwetSwa.

Ye ke taelo ye nngwe ye raragantSshago, yeo e ka tSwago e sa Soma ka lebaka la
dihlaloSontshi le go se kwagale. Go bonala eke e thibela mahlahla a mararo a latelago: (a)

go dira eke o dirida maatla a mehlolo bakeng sa kholego; (b) go phethagaletsa
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diponelopele (naa ke bakeng sa kholego gona aowa?); mme le (c) go dira eke, ka thuso

ya mehlolo, o ka hwetSa selo seo utswitSwego goba lahlegilego.

4.77 Ntle le ditokelo t8e dingwe t3eo di laeditdwego peleng, mme le dikgatako t3a
kgonagalo t3a ditokelo t3eo, taelo ye e lebeletSe karolo 22 ya Molaotheo, yeo e
phethagaletSago gore “Mang le mang o na le tokelo ya go kgetha kgwebo, modomo goba
profeSene ka tokologo. TiragatSo ya kgwebo, moSomo goba profeSene di ka laolwa ka
molao”. Go ka botSiSwa gore ke ka eng motho a palewa ke go diriSa bokgoni bja gagwe
bja monagano goba go bolela gore ke mmonedipele go iphedia. Go bonala gore go na le
molao wo thibelago se, efela ge molao woo o hloka tokafatSo, o ka no se be “molao wa
makgonthe”. Ge karolo 22 e sa Soma ka fao motho a ka Somia tokelo ya seriti ya karolo
10, mme go ka bolelwa gore e ra tokelo ya go iphediSa ka mekgwa yeo motho a kgonago
go e dirisa. Karolo 12 e ka SomiSwa, gore tokelo ya tokologo le tShireletSego ya motho le

seriti sa mmele le monagano.

4.78 Ka fao, potSiSo ya tokafatSo e tSwelela gape. Taelo ga e bolele thwii ka kgobatSo
ya batho ba bangwe efela tiriSo ya maatla a mehlolo bakeng sa kholego. Kgahlegelo ya
mmus$o ke eng morero wo? Mmus$o o ka bolela gore o leka go thibela batho kgahlanong le
tahletS8o ya go lefela tShelete ya dilo tSa bofora. Go bonala eke go lebeletSwe go “dira
eke”: mohlomongwe go na le lebaka le malebana le thibelo ya bomenemene mo, go
thibela batho go bolela gore ba na le maatla a mehlolo ge ba hloka se. Bothata ka fao bo
malebana le gore go bonwa ka tsela efe gore ke mang yo dirago eke le yo nago le nnete
malebana le maatla a mehlolo, ka ge hlaloSo e ka se kgone go laetSa se ka saense. Molao
ka mo o lego ka gona, ka kgonagalo, o ka thibela tiragatSo ya mehlare ya setSo, yeo e

lemogwago bjalo ka ya nnete go ya ka molao wo mongwe.

4.79 Godimo ga fao, go laetSa bolaodi ebile go kgahlanong le tokologo ya batho go
laetS8a gore batho ba swanetSe ba reke eng. Ka fao, batho ba bantShi ba dumela go
mehlare ya ka gae, ditShamong tSe fapafapanego, le dilo tSe ntShi tSeo di sego ka tlase ga
taolo ya mmusSo.Ke ka eng go kgethollwa ditiragatSo tSe? Molao wa bjale o laetSa
maikemisetSo a go kahlolo ya kgethollo ka ga maatla a mehlolo le ponelopele, ntle le
tokafatSo ye kwagalago ya go dira se. Mohuta le bogolo bja mollwane di ama kudu bao ba
dumelago gore ba diriSa maatla a, ka ge ba sa swanela go dira tShelete ka tSona. Go

lebeletSwe go hloka mohola wo kwagalago, ga go bonnete bja gore dinyakiSiSo tSa
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mafelelo tSe pedi di fetlekwa ka tsela efe kgaolong ya mellwane. Taelo ye e hloka tokafalo
ebile e fapoga go molaotheo. Tlhakamolao e laetSa eke o be o hloka bonnete ka ga
boSoro bja se ka go lemoga dikotlo tSe fokoditSwego bakeng sa melato go karolo 1 (f) ka
go bapantShwa le tSe dingwe t8e hwetSwago Molaong. Ka fao, go dira bosenyi ka bobona

go fapogile molaong.

g) Melato

4.80 Go na le Magoro a go latetSa bohlokwa bakeng sa ka fao melato e bonwago. Ka
fao, ditatofatSo tSe bohlokwa kudu di ikemiSeditSe go thibela tiragatSo ya go rweSa batho
molato wa boloi. Ka ge re bone, maikemi$etSo kgolo ao a nago le tokafalo a Molao a go
karolo 1 (i), le ge e le gore go na le pelaelo malebana le bosemolaotheo. Karolo ya
mathomo e a kwagala: molato wa go rwesa boloi go motho ke wo bohlokwa moo motho a
ka bolawago ka lebaka la tatofatSo ye. Karolo ya bobedi ya makat$a: bogolo bja molato bo
oketSega ge molatofatSwa “a hlatsetSwe ka tlaeclo goba maemo go ba ngaka ya boloi goba
mohwetsSi baloi”. Ga go kwagala gore go bolelwa eng ka “tlwaelo” ngaka ya boloi, “Ka
maemo” le yona ga e kwagala, mme e letlella ditatofatSo le hlakantswiki setShabeng e ka
oket$a bogolo bja molato wo. Godimo ga fao, ga go bonnete bja gore ke ka eng go na le
bohlokwa bja gore motho yo rwe$ago boloi go yo mongwe e be ngaka ya boloi goba
mohwetsi baloi. Maikemi$etSo a taelo a laetSa eke ke go thibela thweSomolato eup$a tSeo
ba didirago. Ka lebaka leo, go bonala eke taelo ye e hloka tokafatSo mme ka fao e fapoga

go molaotheo.

h) Phopholetso

4.81 Taelo yeo e Somanago le phopholetSo, e lego, karolo 2 ya Molao, e tSweletSa gore
go na le thwesSo ya boloi go motho mme morago a bolawa, go phopholetSwa gore motho o
bolayilwe ka lebaka la tiragatSo ya boloi (ntle le ge go hlatselwa ka tsela ye nngwe). Ka

kakaretSo, Kgorotsheko ya Molaotheo e hweditSe ditaelo t8a maikarabelo phetiSetSo a
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fapoga go molaotheo.'® Pot§io ye bohlokwa e malebana le tokafato: naa go na le
tshwalano ye kwagalago magareng ga molato Molaong le polao? Bothata ke gore
phopholetSo e nabile kudu. E laetS8a motho yo bolawago ntle le go hlatsela dintlha —
mohlala, thweSo e dirilwe neng? Naa e dirilwe mengwaga ye lesome pele motho yo a ka
bolawa? Ka bomadimabe, bosenyi bja boSoro lehono bo atile kudu gore motho a ka
bolawa ntle le go amanywa letatofatSo ya mohuta wo. Mabaka a polao le Tswalano le
thweSo di swanetSe go nyakiSiSwa bakeng sa go bona gore naa go la le Tswalano goba
aowa. Ka tlwaelo, seo se tla hloka tshepet3o ye tlwaelegilego ya nyakisiso ya bosenyi go
diragatSwa. Tshwaraganyong, go na le kgonagalo ya gore maikarabelo phetiSet5o a
fapogile molaong. Polao e tla swanela ke go hlatselwa bakeng sa gore e amanywe le

thweSo, go ya ka bohlokwa bja ditlamorago go motho.

4.82 Ka phetiSo, phetleko ye e tlotS8e tShomano le ditaeclomotheo tSa Molao, go di
kwesida le go eleletSa dikgatako kgonagalo tSa ditokelo t8a motheo tSe di ka tSwago di le
gona, le ditokafat§o kgonego tSa dikgatako tSe. E laeditSe ditaelo tSe itSego tSeo di ka

polokwago, ge seo e le seo se kgethwago, ge fela di ka tsepanywa le Molaotheo.

3 Dihlabollo mafelong a mangwe ao a nago le maatlataolo

4.83 Tokomane ya morero e hlalositSe ka ka boripana, boloi dinageng tSe pedi tSa
Afrika, gagolo ditSweletSo malebana le ka fao dinaga tSe di Somanego le merero ye
malebana le boloi. Dinaga tSe go bolelwago ka tSona ke Malawi le Zimbabwe. Tokomane
ye ya ditheriSano e tla lebelela dinaga tS§e mmalwa mo Afrika, bakeng sa go netefatSa
ditdweletSo dinageng tSeo malebane le ditiragatSo tSa boloi le boSoro bjo malebana le
boloi. Se ke ka maikemi$etSo a go nea kwesiSa ye nabilego ya ka fao dinaga tSe dingwe
mo khonthinenteng di Somanago le merero ye lebanego le masetlapelo a boloi le boSoro
bja malebana le boloi. Go lebelelwa gore na tharollo e a hwetSagala go ya ka molao ya
boloi ya lehomo ka go eleletSa diphetogo setShabeng le dinyakwa. Tokomane ye ya
ditheriSano e tla lebelela Cameroon (Afrika Bodikela), Kenya (Afrika Bohlabela), Malawi

(Afrika Borwa Bohlabela), le Zimbabwe (Borweng bja Afrika).

119 gee, for instance, S v Manamela 2000 (3) SA 1 (CC).
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4.84 Bjalo ka ge go bonwe tokomaneng ya merero, dikarolo tSe ntSi tSa Afrika tSeo di
bego di angwe ke bokoloni di be di, mme di sa, ikemiSeditS5e go tloSa tumelo boloying.
Melao ye mengwe ye ke ya bokgale bja disentShuri t8a bofelelong tSa bo-19 goba
bogareng bja disentShuri t5a bo-20. Ge di hwetSa boikemelo, dikoloni tSe dingwe t3a
peleng di tSere magato a go fetleka molao wa tSona wa boloi ka lefsa, woo ba bego ba o

bona bjalo ka yoo o lego kgahlanong le ditumelo t8a bontshi bja batho ditikologong tSeo.

4.85 NyakisSiSo yeo e dirilwegoke mokgatlo wa boditShabatSshaba woo o bitSwago

HelpAge International (pego ya HelpAge)'*

e lebeletSe dinaga tSe fapafapanego mo
Afrika, gagolo go laet8a gore naa molao goba tlhakamolao e ka diriswa go Somana le boloi

goba aowa. Pego ya HelpAge e tSwelet3a ditebelelo tSe kgahliSago le dikhwetSo ka seemo

.....

.....

4.86 Sa mathomo, dinageng ka moka tSeo di nyakisiSitSwego go be go na le tumelo ye
golo boloying, mme makgetlong a mantshi makala a setShaba a na le tumelo ye swanago
boloying. Boloi gantSi bo diriswa go hlaloSa madimabe ao a bonwago le maloko a
sa Pego ya HelpAge, batswasehlabelo e be e le batho bao ba hlokago tShireletSo, go
akaretSwa basadi (gagolo basadi bagolo), bana, maswafi, le batho ba bolwetSi ba
monagano. Ditikologo di otla batho ka semolao bao ba latofatSwago ka boloi ka ditsela tSe
fapafapanego go thoma ka go ba raka setShabeng le go bagobat§a mmeleng ebile le go

ba bolaya.

4.87 Sa bobedi, ka ge dinaga tSeo di nyakisisitSwego e be e le dikoloni, dithuto tSe ntShi
tSeo di Somanago le boloi le/goba boSoro bjo malebana le boloi, Tlhako ya molao
dinageng tSe e tla tSweletSwa ka botlalo ka tlase. Melao ka moka yeo e laolago dinaga tse

e hloka hlalo$o ya “boloi ”.**? Hlokego ya hlalo$o e hlola maima bakeng sa tharollo ya

1 HelpAge International. Using the Law to tackle accusations of witchcraft: HelpAge International’s
position. www.helpage.org/.../using-the-law-to-tackle-accusations-of-witchcraft-helpage-
internationals-position.pdf Accessed on 30 April 2015. The HelpAge report surveyed nine
countries: Burkina Faso, Cameroon, India, Cote d’lvoire, Kenya, Malawi, Senegal, South Africa
and Tanzania.

HelpAge Report at 4.

112


http://www.helpage.org/.../using-the-law-to-tackle-accusations-of-witchcraft-helpage-internationals-position.pdf
http://www.helpage.org/.../using-the-law-to-tackle-accusations-of-witchcraft-helpage-internationals-position.pdf
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melato mme e nea bahlankedi baahlodi bao ba Somanago le melato yeo moSomo wo

montshi.'*?

4.88 Pego ya HelpAge e tsopola ditlhhako tSe nne t8a molao tSeo di diriSeditSwego
tShomano le boloi. TSe ke:
(@) Molao wo o dirago tiragatSo ya boloi bosenyi;
(b) TiriSo ya dikgorotsheko;
(© Melao ye ikemiSeditSego go fediSa tumelo boloying mme le go dira
tiragatSo yeo e sotlago bao ba latofatSwago ka boloi bosenyi; le
(d) BotShotShisi bja melato ya boSoro kgahlanong le bao ba latofaditSwego ka

boloi, tiri$o ya melao ya bjalo ya bosenyi.'**

4.89 Ditseleng tSe pedi t8a mathomo (a le b), go na le temogo ya go ba gona ga boloi.
Maikemi$etSo ke go Sirelet$a tikologo kotsing yeo e hlolwago ke boloi.*** Ka pharologanyo,
ditseleng tSe dingwe tSe pedi (c le d) ga go temogo ya go ba gona ga boloi, mme

maikemisetso ke go SireletSa batho bao ba latofatdwago ka boloi.

4,90 DikhwetSo Pegong ya HelpAge di a fahloSa go ya ka fao taolo ya boloi e amegago.
Pego e laetSa gore molao wo o ikemiSeditSego go laola bao ba latofatSwago ka boloi ga o
Some, ka ge o paletSwe ke go fokotSa tumelo boloying; ebile o paletSe ke go thibela

ditatofat$o t8a boloi goba bogoro bjo malebana le boloi.**°

491 Khwet3o ye nngwe ke e laetSa go hloka tsenyotiriSong ya melao ye malebana le
taolo ya boloi. TseyitiriSong e boima, gagolo moo go nago le tumelo ya go ba gona ga
boloi makaleng ka moka a setShaba. Bothata bja bogareng ke hlokego ya toka go bao ba

latofatdwago; gape, go hloka tshepo tshepetSong ya molao ke sethibela tsenyitirisong.**’

4.92 Nnete ya gore ge go Somanwa le boloi, motho o Somana le tlogelo melaong yeo e
Somago ya molao, gagolo molao wa bosenyi, mme se ke taba ya hlobaetSago. Pego ya

HelpAge gape e laetSa gore ge go Somanwa le melato ya boloi, gantShi melao yeo e

2 Ibid.
% HelpAge report at 5.
% Ibid.
1% HelpAge Report at 6.
" Ibid.
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hlanngwego ya go swana le Kamogelo ya bohlatse le bohlatse bja hlolamolato magareng
ga bosenyi bjo dirilwego le tiragat$o ya mehlolo.™® Bjalo ka ge go hlalo$itswe tokomaneng
ye, hlokego ya hlaloso ya “boloi” bontdhing bja didiridwa tSa molao e hlola bothata,
lehlakoreng le tee, gore kgorotsheko e laetSa gore ke bosenyi bofe bjoo bo dirilwego.
Lehlakoreng le lengwe motho yoo a latofatSwago ka boloi ga a tsebe dintlha tSa bosenyi
bjoo a latofatSwago ka bona. Se, ka fao se gataka tokelo ya theeletSo ye lokilego. Bakeng
sa tiri5o ya dikgorotsheko tSa setSo, dinyakisiso t5a HelpAge di hweditSe gore ga di thuse,
ka ge ditsela tSeo di diriswago dikgorotshekong di na le mathata. Se ke ka lebaka la gore
dikgorotsheko tSa setSo di dumela gore boloi bo gona mme le gore maloko a setShaba a

swanet3e go Sireletdwa kotsing ya boloi.**

a) Cameroon

493 Go swana le dinaga tSe dingwe mo Afrika, go la Cameroon tumelo go goba
tiragatSo ya boloi e nabile. Boloi bo hlaloSwa bjalo ka tiragatSo ye malebana le mehlolo, e
ka bago baloi ba bobe, batho bao ba nago le maatla a go lwantsha baloi ba bobe, goba
batho ba maatla a kalafo.*® Bjalo ka ditiragalong t$e dingwe (tSeo di tlilego go hlalo$wa ka
tlase), bao ba hlokago tShireletSo kudu mo tikologong ke basadi bagolo, bana ba bolwetsi
bja otheseme le maswafi goba bolwetSi bja monagano. Bao ba latofatSwago ka boloi ba
angwa ke bosoro bja kgobat$o ya mmele mme ba rakwa motseng.*?* Ntlha ye kgahlisago
ka Cameroon ke gore ke kgale e tShotShiSa batho bao ba belaelwago ka go diragatSa

boloi.*??

4.94 Boloi go la Cameroon bo laolwa ka tlhako ya morago ga dikoloni yeo e hlotSwego
morago ga khwetSo ya Boikemelo ya naga ka 1960. Molao wa Kotlo, ka leina Diathekele
251, 278 le 279, o laola boloi. Athekele 251, athekele ya motheo yeo e Somanago le boloi

e phethagaletSa ka mo go latelago:

8 HelpAge Report at 7.

% HelpAge Report at page 8.

120 HelpAge Report page 13.

121 1bid.

122 Tebbe N, ‘Witchcraft and statecraft: liberal democracy in Africa’, Georgetown Law Journal
96:183, 2007 at 232.
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Mang goba mang yo diragatSago boloi, maleatlana goba boitshepo bjo bo
ka tshenywa taolo ya setShaba goba khutSo, goba go gobatSa motho ofe
goba ofe, thoto goba selo, le ge e le ka go t8ea tefelo goba ka tsela ye
nngwe, o tla otlwa ka go iSwa kgolegong bakeng sa go thoma go
mengwaga ye lesome mme le ka faene ya diferenka tSe diketehlano go
ya go diferenke t3a sekete se tee.'?®

Athekele 278 e phethagaletSa gore boloi ke molato wo thatafatSago bakeng sa melato ya
polao ya kotlo ye tlase le polao, mme Athekele 279 e phethagaletSa gore boloi bo bonwa
bjalo ka sehlola kotsi mmeleng.'**

4.95 Bakeng sa nako ye telele morago ga go ba gona ga molawana wa boloi ka Molao
wa Kotlo, go be go na le go dikadika bakeng sa go o tsenyatiriSong. Se se fetogile mo
mengwageng ya 1980, ge dikgorotsheko di thoma theeletS8o melato ya boloi. Baahlodi ba
swanela ke go itshepela go dihlathollo t8a bona tSa boloi, mme mo dinakong tSe dingwe
ba tShotshisitse babelaelwa ba boloi ka bohlatse bja baalafi ba set$0.'® Melato ye
malebana le boloi go bolelwa gore go boima go e netefatSa, gagolo ka gore batShotshisi

ba na le bothata go netefatSa gore maatla a mehlolo a hlotSe kotsi ya ngongorego.

4,96 Go sa setdwe diteko tSa go diriSa molao go Somana le molato ya boloi, ga go se go

bonwe katlego. Go sepetSa melato ye tseleng ya toka ga se go tSweletSe katlego.

b) Kenya

4.97 Naga ya Bohlabela ya Afrika le yona e na le bontShi bja tumelo boloying. Batho
bao ba latofatSwago ka boloi ba arogantSwe le ba bangwe, ba tlaiSwa (mmeleng le

monaganong), ebile ka dinako tSe dingwe ba bolawa.*?®

4,98 Go la Kenya, boloi bo laolwa ka Witchcraft Act of 1925, yeo e bego e le taolo ya
bakoloni yeo e tsentdwego tiriSong gape morago ga boikemelo.'”” Molao wo o laet$a

ditiragatSo tSe mmalwa bjalo ka melato; tSe ke“go dia eke o diragatSa boloi, go bolela

% |bid.

124 See HelpAge report page 13.
125 Ntebbe (2007) at page 232.
126 HelpAge Report at page 18.
7 Ibid.
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tsebo ya boloi, go ba le ditshamo tSe malebana le tiragat$o ya boloi.”*?® Molao gape o
thibela tatofatSo tSa boloi tSeo di sa dirwago ke bolaodi bjo malebana. Go swana le melao
ye mengwe ye swanago mo kontinenteng, Molao ga o hlaloSe “boloi”. Gape go na le
Molao wa Dikotlo, t8eo di Somanago le boSoro bjo malebana le boloi, go akaretdwa polao
le bohlakodi.**

4,99 Ka tlwaelo, tumelo boloying ga e bonwe bjalo ka ntlha ya phokotSo melatong ye
malebana le boloi, ntle le ge motswasehlabelo a itswere ka tsela yeo e dirilego gore

molatofatSwa a dumele gore ke tiragat3o ya boloi.

4.100 Witchcraft Act ga e diriSwe go la Kenya. Melato ye mentshi e tiwiSwa ka tlase ga

Molao wa Dikotlo, mme ka melato ya polao le polao ya kotlo ye tlase.

c) Malawi

4.101 Go na le tumelo ye nabilego ya boloi Malawi, mme batho bao ba latofatSwago ka
boloi gantShi ke basadi bagolo. Boloi nageng yeo bo laolwa ka Witchcraft Act of 1911.
Molao wo ga o hlaloSe “boloi”, ebile ga o phethagaletSe methalohlahli wa gore melato ya
boloi e sepetdwa ka tsela efe.”** Melato ya ment$hi ye malebana le boloi e sepet§wa go ya

ka TshepetSo ya Bosenyi le Molao wa phethagaletSo ya Bohlatse.

4.102 Witchcraft Act ya Malawi e swana le Molao wa Kgatelelo ya Boloi wa Afrika Borwa.
Le ona o thibela ditatofatSo tSa boloi, go dira eke o diriSa boloi, le ditiragatSo tSa dingaka

tSa baloi goba bahwetSa baloi.

4.103 Le ge go lemogwa gore Witchcraft Act ya Malawi e ikemiSeditSe go SireletSa batho
ditiragatSong tSe kotsi tSe amanego le boloi, bangwe ba boletSe gore Molao o feletSwe ke
nako. O tsentdwe tiriSong ka ngwaga wa 1911."*' Bothata bjoo bo bonwago ka Molao ke

gore ga o lemoge go ba gona ga boloi, ka lebaka leo o dira ditatofatSo tSa boloi bosenyi.

128 |bid. The offences created in the Kenyan Act are similar to most that are found in the South

African Witchcraft Suppression Act discussed in this paper.
HelpAge Report at page 18.

% HelpAge Report at page 20-21.

31 Malawi Law Commission Issues Paper 6.

129
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Batho ba bantShi ba dumela gore tiragatdo ya boloi e swanetSe go dirwa bosenyi bakeng
sa go Sireletda ditikologo boloying. Efela, go na le temogo ya mathata ao a lego gona ka
go dira boloi bosenyi, go swana le bohlatse ba netefatSo melatong yeo, ge go lebelelwa
gore boloi bo akaretSa maatla a mehlolo. Bao ba lego kgahlanong le Molao ba na le

ngongorego ya gore Molao ga o SireletSe batswasehlabelo ba ditatofatSo tSa boloi.

4.104 Boloi bo diriSetdwa go hlalosa masetlapelo goba ditiragalo t5¢ mpe maphelong a
batho. Baloi ba dumelwa gore ba dira ka maikemiSet30 a go gobat3a batho, mme baloi ba
bonwa bjalo ka bao ba kgonago go hlola masetlapelo batswasehlabelong ba bona.**
DitatofatSo tSa boloi di tletSe kudu kua Malawi, mme bao ba latofatSwago ba lebanwa ke
tlaiSo ya mehutahuta— go swana le tlaiSo ya mmele, tshenyo ya thoto, mme ka nako t3e
dingwe le lehu.’® Ntle le ditatofatSo tSe, batho ba nyakwa ge go na le ditatofat$o tSa gore
baloi babelaelwa gore ba ruta bana ba bannyenyane go diragat3a boloi, goba ge baloi ba

latofatSwe ka go hlola lehu goba masetlapelo a mangwe."**

4.105 Go la Malawi, go farologana le Afrika Borwa, batho ba bantshi ba tshepetSong ya
bosenyi ya toka ka ge e le batswasehlabelo ba ditatofatSo tSa boloi, e lego gore, ba
latofaditéwe ka go diragat$a boloi.*** Bao ba latofatéwago ba bangwe ka go diragat$a boloi

ga nke ba otlelwa se0.'*

4.106 Malawi e thomile tshepetSo ya go sekaseka molao wa yona wa boloi. KhomiSene
ya KaonafatSo ya Molao ya Malawi (Malawi LRC) e Somana le nyakiSiSo ya tshekaseko ya
Witchcraft Act. Ka Moranang 2009, Malawi LRC e gatiSitSwe tokomane ya morero
malebana le tshekaseko ya molao wa boloi wa naga.*®” Tshepet$o ya kaonafat$o ya
molao e hlotSwe ke magato ka maloko a setShaba bakeng sa tshekaseko ya Witchcraft
Act, yeo ba boletSego gore ke ye $ele ditumelong t§a batho ba Malawi.**® Witchcraft Act ya
Malawi e dira phopholetSo ya gore boloi ga bo gona, efela phopholetSo e kgahlanong le

ditumelo tSe swanago magareng ga batho ba Malawi.

132

s Byrne C Hunting the vulnerable: Witchcraft and the law in Malawi, 16 June 2011. Web

HelpAge Report at page 20-21

** Ibid.

1% Malawi: Suspected witches jailed. IRINNews
%% Ibid.

37 Malawi Law Commission Issue Paper.

1% Malawi Law Commission Issue Paper 5.
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4.107 Ye nngwe ya dithomelo tSeo di dirilwego ka phetolo ya tokomane ya morero ya
Malawi e thekga tSwetSopele ya ditaelo tS8a molao go SireletS8a basadi kgahlanong le
ditiragatSsompe.™*® Komiti ya Bara ya Ditokelo tSa Batho (BHRC) e laetSa gore ga go
hlokego ya go kaonafatS8a molao, ka ge o sepelelana le maemo a boditSshabatShaba a
ditokelo t8a batho ao a SireletS8ago basadi. BHRC e laet8a gore seo se ka dirwago go tiisa
ditaelo t8a molao t8a bjale ke go tsenya magato ao e sego a molao, go swana le thuto le
phihlelelo.**

4.108 Tokomane ya merero gape e hlalositse tSweletSompe ya bana ka ditatofatSo tSa
boloi. Ka phetolo ya taba ye, BHRC e bolela gore Molao wa bjale wa Malawi o SireletSa
bana kgahlanong le ditatofat3o ta boloi.'*! E tdwelet$a dikarolo 4 le 3 ta Molao, tSeo di
dirago tSweletSompe ya batho bjalo ka baloi bosenyi mme le ditheeletSo kgatelelo, ka

tatellano.*

4.109 TshepetSo ya kaonafatSo ya molao kua Malawi e diegile. LRC ya Malawi e laeditSe
gore go tloga ka nako ya kgatiSo ya Tokomane ya merero ka 2009, ga go tokomane ya

dinyakisi$o yeo e gatigitswego.'*®

d) Zimbabwe

4.110 Go la Zimbabwe go na le tumelo ye nabilego boloying, le ge e le gore taba ye ga
se ya naga ka bophara.'** Moithuti wa dinyakii$o tSa bodumedi, Mafico, o bolela gore
hlokego ya tumelo ya naga ka bophara e hlotSwe ke melato ye mengwe yeo e
nyakiSiSwago ke maphodisa, ge dibjalo tSeo go bego go latofatSwe gore di diriSitSwe go
bolaya batho di laeditSe go hloka kotsi hlahlobong. Taba ye swanago e tSweletSwa bakeng

sa melato moo go dirilwego dihlahlobo tS8a morago ga lehu go batho bao ba bolayilwego

% Submission to the Malawi Law Commission titled Observations of the Bar Human Rights

Committee on the relevant international legal standards, Bar Human Rights Committee of
o England of Wales (2011), 9. This submission is referred to as the BHRC submission.
Ibid.
141 BHRC submission at page 15.
Y2 Ibid.
® The status of the investigation was confirmed during an email communication between the
designated researcher and a senior official of the Malawi LRC in May 2015.

144 Mafico T.J Witchcraft: Belief and realities: A debate, 1986 Zambezia at 119-130.
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ke baloi bao ba bego ba “dumetSe”, efela dihlahlobo di laeditde gore mahu e be e le a
hlago. Gape le ditopong tSeo go boletSwego gore di kgaotSwe ke baloi efela dihweditSwe

ditho di feleletse.**®

4,111 Go bolelwa gore go na le dipharologano ka fao dikgorotsheko t3a setSo le
dikgorotsheko tS8a semmuso di Somanago le melato ya boloi. Dikgorotsheko tSa setSo di
thoma ka tumelo ya gore boloi bo gona mola dikgorotsheko t8a semmus$o di thoma ka
tumelo ya gore boloi ga bo gona.'*® Kgopolo ya dikgorotsheko tsa semmu$o e be e
thegilwe kgopolong yeo e hwetSagalago Molaong wa Kgatelelo ya Boloi (Taelo 14) ya

1899, woo o laotsego boloi nageng go fihlela ka 2006.**’

4.112 Molao wa 1899 o be na le maikemiSetSo a go otla bao ba bitS§ago ba bangwe baloi
(ditatofatS8o tSa boloi). Molao o hlalo$a “boloi” bjalo ka “tahlelo ya marapo, tiriSo ya
ditShamo le mekgwa ye mengwe le ditsela tSe Somiswago tiragatSong ya boloi.”*® Ba
leago go swana le Chanvunduka ba kgahlanong le hlaloSo mme ba bolela gore go
foSagetSe go amanya tahlelo ya barapo le boloi, ka ge tahlelo ya marapo e le tsela ya
boitshepo yeo e diriSswago ke baalafi ba setSo. Ngongorego ye swanago e dirilwe ka
thibelo ya tiriSo ya ditShamo, ka ge go dumelwa gore ditShamo tSe ntShi di hloka kamano

le boloi.**

Go phopholetsa ge e ba motho ke moloi, ditsheko ka kgathelelo di be di
diragatSwa. Mokgwa wo wa khwet$o o fetlekilwe kudu mme o bonwe bjalo ka mmolelwana
wo o feletdwego ke nako.™ Sepheto seo se fihleletéwego ke bao ba sa dumelago
boloying e be e le gore ke tlamorago ya mogopolo wa batho.*®* Sehlopha se e amanya
tumelo ya boloyi le maemo a go diila, malwetSi a tletS8ego, lehloyo la go hloka mabaka le

letS8hogo. >

145 Mafico (1986) 122.

148 Mafico (1986) 119.

7 In 2006, Zimbabwe passed the Criminal Law (Codification and Reform) Act, which replaced the
Witchcraft Act of 1899.

Chavundika G.L. Realities of Witchcraft 1986 Zambezia at 130-135.

Y9 Ibid.

%0 Mafico (1986 123.

%1 Mafico (1986) 122.

%2 Mafico (1986) 123.

148
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4.113 Sepheto seo se ka fihlelelwago ka polelo ya boloi kua Zimbabwe ke gore baithuti
ba bangwe ba amogetSwe tumelo boloying mme ba bangwe ba tSwelapele ka tumelo ya

gore boloi ga bo gona.

4,114 Seo se lego bohlokwa dinyakiSiSong tSe ke maemo a merero go tloga
tsenyotiriSong ya molao wa “lehono” wa boloi kua Zimbabwe, mme le ka moo
dikgorotsheko di Somanego le melato ya boloi. Molao wo mofsa, Molao wa Bosenyi
(Ngwalollo le kaonafat$o), Molao wa 2006 (Molao wa Ngwalollo le Kaonafat$o), o lemoga
go ba gona ga boloi mme o thibela tiri5o ya ditiragatSo tSe sepelelanago le boloi. Go
swanetSe go lemogwa gore molao woo o laolago boloi ga se wo ikemetSego efala ke wo o

Somanago le molao ka moka wa bosenyi wa naga.

4.115 Karolo VI ya kgaolo 2 ya Codification and Reform Act e Somana le bosenyi bjo
malebana le boloi, mme e bitSwa “Boloi, khwetSo boloi le bosenyi bjo malebana le tSeo.”
Karolo ye e arogantde bosenyi bjoo molao o lekago go bo laola le go phethagaletSa.
Molao o thibela tsenelo ya tiragatSo tSe amanego le boloi, tSopooo ya baloi, tiriSo ya
mekgwa yeo e sego ya hlago go Somana le bosenyi goba molato; mme o phethagalet$a
ditatofatSo tSe dingwe goba tSa go sepelelana le tSeo di lego ka tlase ga karolo ye
malebana. Karolo VI gape e phethagaletSa gore tumelo boloying e tla SomiSwa bjalo ka

sefokotsi kotlo mme e seng tShireletSo bosenying bjo phethagaletSwago ke molao.

4.116 Karolo gape e phethagaletSsa hlaloSo ya mareo a itSego ao a diriSwago
diphethagaletSong. Mareo ao a hlalositSwego ke “latofat§8a motho ka boloi” le mekgwa yeo
e sego ya hlago.” Karolo e phethagaletSa gore “latofatSa motho ka boloi” e ra go laetSa
gore motho —

(@) o diriSitSwe goba a ka tSwa a diriSa goba o kgona go diriSa mekgwa
yeo e sa lokago go hlola—

(i) lehu goba kgobalo goba bolwetSi goba bogole mothong ofe goba ofe;
goba

(i) tshenyo goba tahlego ya goba tshenyo thotong ya hlalo$o efe goba
efe;

goba

(b) o na le memoya yeo e hlotSwego, goba e hlolago goba e ka tSwa e
hlola goba e kgona go hlola—

(i) lehu goba kgobalo goba bolwetSi goba bogole mothong ofe goba ofe;
goba

(i) tshenyo goba tahlego ya goba tshenyo ya thoto ya hlaloSo efe goba
efe;
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HlaloSo ya “mekgwa yeo e sego ya hlago” e akaret3a tiragatSo ya go hwetda baloi. Ka

maswabi, ga go hlalo$o ya “boloi” yeo e phethagaletSwago molaong.

4.117 Melato ya kgorotsheko e sekasekilwe bakeng sa nyakisiso ye go bona dikahlolo
tSeo di dirilwego ke dikgorotsheko ka go eleletSa diphethagaletSo tSa molao wa 2006.
Tebelelo kakaretSo ke gore dikgorotsheko ga se di diriSe ditaelo tSe difsa go Somana le
melato ya boloi. Melato yeo e sekasekilwego e laetS8a gore tsela ya toka ya bosenyi e
diriS8a bosenyi bjo phethagaleditSwego go Codification and Reform Act, e seng melato ye

rilego yeo e ngwadilwego go Karolo VI ya Kgaolo 2 ya Codification and Reform Act.

4.118 Melatong yeo go Somanwago le polao yeo e hlohleleditSwego ke boloi,
balatofatSwa ba be ba latofatdwe ka molato wa polao bjalo ka ge go laolwa ke karolo 47 ya
Codification and Reform Act. Le ge le gore balotofatSwa melatong yeo ba be ba sa
latofatSwe ka melato ye ka tlase ga dikarolo 97 go fihla go 102, merero ya boloi e

tSweleditéwe. Mohlala, Go S v Simoyi***

molatofatSwa o hlabile tatagwe ka phaka a
hlokofala ngangiSanong yeo e bego e hlagile ka lebaka la gore molatofatSwa o be a
latofaditSe mmagwe ka tiragatSo ya boloi. DingangiSano tSa boloi ga se di tSweletSwe efela
di ile t8a bolelwa ka go feta ke kgorotsheko ge e nea kotlo ya molatofatSwa. MolatofatSwa
o neilwe kotlo ya mengwaga ye 12 ya polao. Go S v Techu & Others,™ balatofatdwa ba
be ba latofaditSwe ka polao go ya ka karolo 47 ya Molao wa Ngwalollo le Kaonafat$o.
Polao ya mohu go bolelwa gore e be e hlohleleditSwe ke ditatofatSo tSa boloi tSeo di bego
di rwesitSwe mohu. Kotlong ya motofatSwa ya mengwaga ye 18 kgolegong, kgorotsheko e
eleleditS§e tumelo ya molatofatSwa boloying bjalo ka ntlha ya phokotSo bakeng sa molato

wo dirilwego. Go S v Hamunakwadi,**

molatofatSwa o be a bolayile mmagwe ka lebaka la
tumelo ya gagwe ya gore o be a mo loya. TatofatSo ye e hlohleleditSwe ke netefatSo yeo a
e hweditSwego dingakeng tSa setSo, tSeo di bego di hlalositse gore mmagwe o be a hlola
mathata a lenyalo la gagwe. Le ge e le gore kgorotsheko e boeletSe gore tumelo boloying
e be e bonwa bjalo ka ntlha ya phokotSo ya kotlo, e ganeditSe boitShireletSo bja pefediSo
ka lebaka la pelaelo ya boloi, ka ge molato o be o sa dirwa ka tShoganyetSo. Kgorotsheko

e boeletSe gore ge molatofatSwa a bolaya mmagwe, o be a sa befelwa.

123 12015] ZWHHC 560
1% 12015] ZWHHC 271.
1%% 12015] ZWHHC 323.
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e) Phetiso

4.119 maAfrika Borwa a ka ithuta ditiragalong tSa dinaga tSe dingwe seleteng.
Tshwaraganyo ya Afrika Borwa mme gareng ga dihlopha t3a setlwaedi, ke phoSo go
ganetSa gore tumelo boloying le ditiragatSong t8a boloi tSeo di lego kotsi go bangwe di sa
hwetdagala. Seo se hlokegago ke tekatekanyetSo magareng ga temogo ya tumelo ya
setSo boloying lehlakoreng le lengwe, mme lehlakoreng le lengwe go dira melao yeo e

laolago ditiragatSo tSe kotsi t8e amanego le boloi.

4.120 KakaretS8o ya baalafi ba setSo bjalo ka “dihlatse tSa ditsebi” melatong ya
dikgorotsheko yeo e Somanago le melato ye malebana le boloi gape e ahlaahlilwe
dinageng tSe dingwe t3a Afrika. Mohlala, go la Cameroon, dikgorotsheko tS&a mmuso di
SomiSa “baloi baitshepi” bao ba netefaditSwego (nkong) go hlatsela kgahlanong le
ditiragatSo tSa boloi, tiriSo ya baloi baitshepi ba setSo e laet3a bjalo ka yeo e gatelelago

ditumelo tSe mmuso o lekago go di fedisa.

C PHETLEKO LE DITIGELO

4.121 Tshekaseko ya Molao e diragatSwa ka nako yeo melao ka moka mo Rephabliki ya
Afrika Borwa e swanetSego go sepelelana le Molaotheo. Ge Molao o diragatSwa, go be go
na le temogo yeo e sa lekanelago ya ditokelo ka fao go be se hlokego ya gore o obamele
molaotheo. Molao o be o gataka e bile o sa laetSe hlompho ya ditumelo tSa ditikologo tSa
setlogo tSa nako yeo. Bakeng sa go Somana le ditiragatSo tSa boloi le ditiragatSo tSe

malebana, Molao wo o gateletSe mahlahla ka moka a boloi.

4.122 SetShaba se fetogile, gagolo tshwaraganyong ya Afrika Borwa, moo Molaotheo o
laolago maemong a godimo. TiragatSo ya boloi e ka se bonwe fela go ya ka lehlakore la
ditikologo t8a setlogo, moo e amangwago le bobe. Go na le mahlakore a mangwe a
tikologo ao a diragatSago seo se bitswago “boloi”, go bolelwago gore ke tiragatdo ya tokelo

ya bodumedi. Ditokelo tSa bodumedi tSa Sehlopha se se nnyenyane di ka se
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hlokomologwe, gagolo go ya ka molao wa bomolaotheo, wo gatelelago tShireletSo ya
dihlopha tSe dinnyenyane tSa bodumedi. Ditumelo tSa setSo tSa ditokologo tSa setlogo, t8e
dingwe t3a tSona di na le tema ditiragatSong tSe kotsi tSe malebana le boloi, le tSona di

hloka temogo le tShireletdo, ka ge ditumelo tSeo le tSona di SireleditSwe ke Molaotheo.

4.123 Molao wo sekwasekwago o ka pukung ya molao mme melao ye mengwe e
tsentdwe tiriSong go phethagaletS8a mathata a tiragatSo ya boloi. Efela didiriswa tSe ka
moka ga se di hlohleletS8e phediSo ya ditiragatSo tSe kotsi tSe¢ amanego le boloi.
Dikgorotsheko ga se di hlokomologe maikarabelo a tSona a go tsenya molao tiriSong le go
SireletS8a badudi, ka ge di tSwelapele ka go otla bao ba tlolago ditaelo t8a didiriSwa tSa

molao tSe ikemideditSego go feditSa boSoro bja boloi.

4.124 Re ithutile gotdwa mafelong a mangwe a maatla ao a nago le mathata a swanago
ao a hlotSwego ke tumelo boloying gore a hwetSagala ka bontShi e seng fela
konthinenteng ya Afrika efela lefaseng ka bophara. Dinaga kontinenteng ya Afrika di na le
melao ye kopantSwego, ka tsopolo, yeo e hlokomologago tumelo boloying magareng ga

ditikologo, mme le tSeo di reeditSwego go beng gona ga tumelo boloying.

4.125 Nako ya temogo ya tumelo ye nabilego boloying e fihlile, gammogo le temogo ya
gore ga se mehuta ka moka ya ditiragatSo tSa boloi yeo e le go kotsi. Efela, mehuta ye
mengwe e kotsi ka nnete. Ka fao, pharologanyo ye bohlokwa e swanetSe go dirwa
magareng ga tiragatSo ya boloi ka bo yona le ditiragatSo tSe kotsi t§e amanego le boloi.

Dikgorotsheko di bitSwa go Somana le melato ye Somanago le ditiragatSo tSe kgotsi tSe
amanego le boloi, mme e seng tumelo ka boyona. Ka lebaka leo, KhomiSene e dira tigelo
ya gore Molao wa bjale, woo o palelwago ke go dira dipharologanyo ka phethagalo, o

swanetSe go phumolwa.

4.126 Molao wo o PhumotSwego o swanetSe go emelelwa legato ke molao wa bjale wo o
Somanago le thibelo ya maitshwaro a kotsi setShabeng. Ke nnete gore melao ye mentshi
yeo e ka Somanago le ditiragatSo tSe kotsi e a hwetSagala, go akaretSwa melao ya
bosenyi le melao ye mengwe ya go swana le Human Tissue Act. KhomiSene e dumela
gore ka fao dilo di lego ka gona, melao ye ga e se e Some ka phethagalo. Go ka fihlelelwa
katlegokgolo ge go ka dirwa molao wo tee go Somana le ditiragatSo tSe kotsi tSe amanego

le boloi. Ka fao, KhomiSene e dira tigelo ya gore go tlhabollwa molao woo o tla Somanago
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le ditiragatSo tSe kotsi tS¢ amanego le tiragatSo ya boloi. Molao wo mofsa wo o
Sidinywago o tla bitdwa “Molao wa Thibelo ya Ditiragatso t8e amanego le Boloi ,” mme o
tla ba mokgwa o tee wa go Somana le mathata a kganet3o le a kgahlanong le leago a

malebana le boloi.

4.127 Molao wo SiSintSwego o tla Somana le merero ya go swana le ditatofatSo tSa boloi,
dikhwet3o tSa boloi, bosenyi bjo malebana le goba bja hlohleletSo ya tumelo boloying, le
dipolao tSa muti. Tshekaseko ya molaotheo yeo e phethagaleditSwego kgaolong ye e
laeditSe ka fao dikarolo tSe rilego tS8a Molao wa Bjale di ka fetolwago goba t3a fetoSwa go
fihlelela dinyakwa t8a molaotheo. Ka fao, KhomiSene e digela taolo ya maitshwaro a go
swana le ditatofatSo t8a boloi, bosenyi bjo malebana le boloi, le dipolao tSa muti. Molao wo
SiSintShwego o tla netefatS8a gore tumelo boloying ga se boitShireletSo melatong ya
bohlokwa bja go swana le ye, efela e ka dira bjalo ka ntlha ya phokotSo ya kotlo. Molao o
tla laetSa dikotlo bakeng sa maitshwaro a kotsi ao a thibetSwego ke Molao. Dintlha t3a

Molao wo SiSintSwego di hlaloSwa go Kgaolo 5 ka tlase.
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KGAOLO 5
DIKGETHO TSA KAONAFATSO YA MOLAO

A DitiragatSo tSe kotsi tSe amanego le boloi

5.1 TiragatSo ya boloi le ditiragat3o tSe kotsi tSe sepelelanago le bona di laetSa merero
yeo e swanetSego go phethagaletdwa ka thoko. Tiragat3o ya Boloi e bonwe go ba ye
sepelelanago le tlhhagiSo ya ditiragatSo tSa bodumedi le setSo. Bao ba diratS8ago boloi, bjalo
ka bodumedi goba tiragatSo ya setSo, ke ba bannyenyane mme ba hloka tShireletS8o go ya
ka Molaotheo. Ka pharologano, ditiragatSo tSe kotsi tSe amanego le boloi ke morero woo

o hlokago hlokomelo ka lebaka la ditlamorago tSe kotsi t§a ona ditS8habeng tSe ntshi.

5.2 Molaotheo o laetda pharologano, ka ge go le bohlokwa go kwesSisa mokgwa wa
yona wa go Somana le merero ye malebana le boloi. TiragatSo ya boloi, bjalo ka ge e
emetSwe ke ba bantshi go akaretSwa BaditShaba — e lego bao ba ipitS8ago baloi — ga se
letShoSo goba bothata go KhomiSene. Mathata a nnete ke ditiragatSo tSeo di aroganyago
ditikologo, tSeo di dumelelago dikgobatSo tSa baloi, le go hlola gore batho ba phele ka

letShogo.

5.3 KhomiSene e tSopotSwe (go kgaolo 4 ka godimo) ditiragatSo tSeo di swanetSego go
phethagaletSwa mme le go hloka taolo. DitatofatSo tSeo tSa boloi, dinyakisiso tSa boloi,
bosenyi bjo malebana le boloi le dipolao tSa muti. Merero ye ke yeo e ilego ya iSwa

kgorotshekong mo nakong ye fetilego.
B Taolo ya tiragatSo ya boloi

54 Dithomelo tSeo di dirilwego go KhomiSene go thoma nyakisiSo ye di laeditSe dintlha
tSe bohlokwa tSe swnetSego go eleletSwa tshepetSong ya kaonafatSo ya molao. Sa
mathomo, dintlha tSeo di tSweleditSwego go KhomiSene di laeditSse mathata ao a amago
ditShaba tSe ntShi ka lebaka la ditiragatSo tSe malebana le ditiragatSo tSe amanego le

boloi. Sa bobedi, go na le dikgahlegelo tSe fapafapanego tSeo di swanetSego go
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lekanyetSwa — go swana le tSeo tSa batho bao ba diragatSago boloi le batswasehlabelo

bao ba angwago ke ditlamorago tSa ditiragat3o tSe kotsi t8e malebana le boloi.

5.5 KhomiSene e lemoga maikarabelo a yona a go godida ditokelo Molaong wa
Ditokelo, gagolo ditokelo tSa setSo le ditokelo tSa dihlopha tSe nnyenyane t8a bodumedi.
Efela, KhomiSene e lemoga gore ditokelo tSe ga se tSa phethagatSo mme le gore di ka se
diragatdwe ka kgatako ya t8e dingwe. TiragatSo ya ditokelo Molaog wa ditokelo ka
BaditShaba le baalafi ba setSo ga se ya swanela go thibela taolo yeo e ka thibelago
kgatako ya ditokelo tSa bangwe — ga bjale, ditokelo tSa batswasehlabelo bao ba

swanetSego ke tshireleto go ditiragatSo t3e kotsi.

5.6 Dinyakisiso tSeo di tSweleditSwego tokomaneng ye, gagolo molao wa melato, di
laeditSe gore melato ya kgorotsheko moo boloi bo amegago, tiragatSo ya boloi gantShi ga
se yona bothata. Lebaka e ka ba bothata bja gore go laetSwe gore motho ka nnete o

diragatSa boloi. Gantsi dithulano di mabapi le bosenyi bjo amanego le boloi.

5.7 KhomiSene e botSolositse digopelo tSeo di dirilwego bakeng sa go dira boloi
bosenyi, go swana le tSeo ka KhomiSene ya Ralushai le dihlongwa tSe dingwe tSe
tsebegago. Dikgopelo tSeo di ka se bonwe ka karoganyo; di swanetSe go lebanywa le
dikgopelo tSa batho bao ba diragatSogo boloi bjalo ka karolo ya tumelo ya bona goba
setSo. GantSi seo se lego bogareng bja ngangiSano ke ditiragatso tSe kotsi t§e amanego

le tumelo go boloi.

5.8 KhomiSene e Somasomane le hlaloSo ya “boloi”, mme se e be e le bothata ba
bantSi peleng. Go hlama hlalo$o ya boloi, gagolo “tiragatSo ye kotsi ya boloi”, go bane le
hlokego ya go laetS8a gore Khomesene e ikemiSeditSe go laola eng. Ka ge hlalo$o ye
SisintSwego e tSweletSa taba ya gore boloi bjo thibetSwego bo akaretSa tiriSo ya mekgwa
yeo e sego ya hlago goba maatla a mehlolo go hlola goba go tShoSetSa go hlola kotsi,
ditiragatSo tSa go swana le tSa BaditShaba le baalafi ba setSo di ka se akaretSwe molaong
wo SiSintSwego. BaditShaba le baalafi ba setSo ga ba na maikemiSetSo a go hlola kotsi go

motho ka ditiragatSo t8a bona.

5.9 Bakeng sa mabaka ao a laeditSwego ka godimo, KhomiSene e tla dira

swayaswayo ya gore ditiragatSo tSe kotsi tSe amanego le boloi di laolwe.
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C DitiragatsSo tSe kotsi tSe thibetSwego tSa boloi

5.10 Tokomane ye e hlaloSitse mme ya tSweletSa ditiragatSo t8e kotsi tSe malebana le
ditiragatSo tSa boloi, mme leka tsela yeo tSe di nago le ditlamoragompe ditShabeng t3e
ntshi. Go na le melao ye mentsi yeo e lego gona go Somana le bothata bja boSoro ba
boloi, efela lehono ga go tharollo ye hweditSwego. Molao ka moka yeo e Somanago le
boloi e phethagaletda kotlo ye Soro bakeng sa batho bao ba latofatSwago ka bosenyi bjo

malebana le ditiragatSo tSe kotsi tSa boloi.

5.11 Tokomane ye, go katela fetleko ya molaotheo ya Molao wa bjale, e tsopotSe

maitshwaro ao a hlokago thibelo go netefatS8a gore ntwa kgahlanong le bosenyi bjo

e

maitshwaro a latelago di phethagaletSwe molaong wo SiSintSwego:
o ditatofatSo t3a boloi;
¢ go hwetSa baloi;
e bosenyi bjo amanego le boloi bjo kotsi; le

¢ dipolao t8a muti.

5.12 Dintlha tSa maitshwaro a thibetSwego di a hlaloSwa ka tlase. TSweletSo ya bogolo
bja dithibelo e hlagiSwa go Molaokakanywa thalwa woo o sepelago ke tokomane ye ya

ditheriSano.

1 DitatofatSo tSa boloi

5.13 DinyakiSiSo tSeo di dirilwego le dithomelo tSeo di hweditSwego go batho bao ba
nago le kgahlego di laetS8a gore bosenyi bja go latofatSa motho ka boloi ke bo bogolo
kudu. Go ya ka Molao wo, bo na le kotlo ya kgolego ya go se fete mengwaga ye lesome.
Ge motho a bolayilwe ka lebaka la ditatofatSo tSa Boloi, kotlo e oketSwa go nako ya

kgolego yeo e sa fetego mengwaga ye masomepedi.
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5.14 Dipego t8a bosenyi bjo kotsi bjo lebanego bao ba latofatdwago ka boloi di ka se
kgapelwe thoko. Nnete ya gore batho bao ba lego kotsing ke bao ba hlokago tShireletSo,

gagolo basadi — le basadi bagolo, e swanet3e go gopolwa ebile e a tShosa.

5.15 Tshekaseko ya molaotheo ya mellwane ya ditokelo t8a batho bao ba latofatdwago
batho ka boloi, go swana le tokologo ya boitlhagido le ditokelo tSe swanago, e laeditdwe
gore mellwane wa ditokelo o ka bolelwa bjalo ka woo o hago lebaka le kwagalago. Se ke
ka lebaka la gore mohola wa thibelo le go thibela tSwelet5o bobe le boSoro kgahlanong le
bao ba tsopotSwego bjalo ka baloi. Ka tshepelelano le tshekaseko ye hlaloSitSwego,
KhomiSene e dira swayaswayo ya gore thibelo ya ditatofatSo e newe mollwane
makgetlong ao a maikemiSet3o e lego tdweletSo ya tselampe goba go gobatSa (ya mmele

goba ya monagano).

2 Dikhwetso tSa baloi

5.16 Go laeditdwe dinyakisiSong tokomaneng gore batho ditokologong tSe digwe baka
ya dingakeng go “nyakiSiSa baloi”. Ga bjale, Molao o thibela maitshwaro a go nyaka baloi.
Go swanetSe go kweSiSwa gore nyakisiSo ya baloi e diragatSwa go kweSa bao ba
tsopotSwego bjalo ka baloi bohloko. Pharologano ye tee magareng ga tatofato ya boloi le
dinyakisiSo tSa boloi ke gore dinyakiSiSo ka nako ye nngwe di dirwa ka thuso ya ngaka. Se
ke se bohlokwa kudu magareng ga ditikologo tS¢, mme se hlola kotsi go bao ba

tsopotSwego. Ka fao maitshwaro a ga se a swanelo me a swanetSe go thibelwa.

5.17 Tshekaseko ya molao wa melato e laeditSe ka fao batho bao ba tsopotswego bjalo
ka baloi ka dinyakiSiSo tSa boloi ba hloriSwago ke bahlokofatSi ba bona. Tsela ye tee ye
kwagalago ya go Somana le dinyakiSiSo tSa baloi ke go thibela maitshwaro a le go otla
bahlokofatsi.

5.18 Ka tsela ye, khomiSene e dira swayaswayo ya thibelo ya dikhwetSo tSa baloi tSeo
di nago le maikemi$etSo a go tSweletSampe le go hlola kotsi go batho bao ba bonwago

bjalo ka baloi.
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3 Bosenyi bjo sepelelanago le boloi bjo kotsi

5.19 bosenyi bjo fapafapanego bo dirwa ka lebaka la tumelo boloying. Ke nnete gore
ditShaba tSa Afrika Borwa tSe ntShi di dumela boloying, mme go na le letShogo la boloi
magareng ga batho ba bantsi. Merero yeo e hlokago go phethagaletSwa ke go ba gona ga
batho bao ba bolelago goba ba dumelago gore ba kwesitse bangwe bohloko ka tiriSo ya
boloi le bao ba nago le letShogo go t3a boloi mme a dira ka lebaka la letShogo la bona ka
go itShireleteSa kgahlanong le batho bao ba latofaditSwego ka go diriSa boloi. Lebaka la go
dira molato bakeng sa legoro la batho bao ba bolelago gore ba diragatSa ditiragatSo tSe
sepelelanago le boloi bakeng sa go hlola kgatelelo ya monagano go ba bangwe e hloka go

laolwa.

5.20 Molao wa melato o laeditSe melato ye Soro kudu yeo e akaretSago hloriso yeo e
bonwago ke batho bao ba latofatSwago ka boloi. Ga go molato wo laetSago gore bao ba
latofaditSwego e be e le bao ba diriSago boloi ka nnete. Molao wa bjale o thibela tiragatSo
ya boloi — bakeng sa badiragatSi ka moka go akaretSwa Bawika. Molao wo mofsa wo
SiSintSwego o swnetSe go thibela bao ba diragatSago boloi bjo Soro goba ba tShoS$a ba
bangwe gore batla loywa, mme o sa thibele ditiragatSe tSeo di hlokago kotsi tSe malebana

le Bowika goba phodiSo ya setSo..

4 Dipolao tsa Muti

5.21 Tokomane ye e laeditSe tshwaraganyo yeo dipolao tSa muti di diregago.
Makgetlong a mangwe, dipolao di hlohleletSwa ke baalafi ba setSo, bao ba eletSago
badirelwa ba bona go hwetSa ditho tS§a mmele gore ba kgone go dira muti. Batho bao ba
angwago ke dipolao tSe gantshi ke bana ba bannyenyane, bao ba swanetSego ke
tShirelet5o temokerasing ya rena ya Molaotheo. Karolo 28 ya Molaotheo e re laetSa ka

bohlokwa bja tShireletSo ya ditokelo tSa bana setShabeng sa rena.

5.22 Molao wo o sekwasekwago ga o Somane le dipolao tSa muti. Taba ye e Songwa
gogolo ke Molao wa Dikotlo, wo o neago dikotlo tSe Soro go bao ba bolayago go hwetSa
ditho t8a mmele. PhethagaletSo Molaong wa go nea Dikotlo ga o sepelelane le dipolao tSe

malebana le boloi.
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5.23 KhomiSene e bona dipolao t8eo di dirwago bakeng sa go tloda ditho tSa mmele go
dira muti e le bothata bjo bo golo setShabeng. Tona ya nako yela ya Basadi, Bana le
Digole o kgopetSe gore dipolao tSa muti di lebelelwe mme le gore diphetoSo tSa molao di

phethagatSwe molaong wa bjalo malebana le taolo ya bosenyi bjo.

5.24 KhomiSene e bona gore go swanetSe go lebelelwa maemo a fapafapanego a
badiragatdi ba boSoro (bao ba bolayago batswadihlabelo), baalafi ba setSo bao ba
romelago bangwe go bolaya bakeng sa go hwet3a ditho tS8a mmele, mme le bao ba
diriSago muti woo. KhomiSene e dumela gore maitshwaro a batho ka moka “tshepetSong

ya tSwelet80” ya muti ba swanetSe go thibelwa le go otlwa, ka tshepo ya gore go dira

bosenyi bjo go tla fokotSa bosenyi bjo swanago le bjo.
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REPHABLIKI YA AFRIKA BORWA

MOLAOKAKANYWA WA THIBELO YA DITIRAGATSO TSE SORO TSE AMANEGO E
DITUMELO TSA BOLOI

TONA YA TOKA LE TLHABOLLO YA MOLAOTHEO

MOLAOKAKANYWA

Go godisa thibelo ya ditiragatSo tSe kotsi tSe amanego le ditatofatSo tSa gore motho ke
moloi; go SireleteSa ditShaba boSorong bjoo gantSi bo sepelelanago le dipego tSa
ditiragatSo tSe Soro tSa boloi; go dira bosenyi ditiragatSo tSe kotsi tSeo di sepelelanago le
ditumelo tSa boloi; go phethagaletSa dikotlo bakeng sa ditiragatSo tSe kotsi tSe

tsopotSwego; mme le go phethagaletS8a merero ye malebana.

O DIRILWE MOLAO KE Palamente ya Rephabliki ya Afrika Borwa, ka mo go latelago:

1 DihlaloSo

Mo Molaong wo, ntle le ge tshwaraganyo e laet3a ka tsela ye nngwe----

“tiragatsSo ye kotsi ya boloi” e ra tiragatSo bjalo kage go kweSiSwa ditShabeng tSa setSo
tSa Afrika ka tiriSo ya mantSu a ukuthakatha, ukuloya, boloi ubugqwira, yeo e akaretSago
tiriSo ya maikemiSetSo goba ye latofatSwago ya ditsela tSeo e sego tSa hlago goba tSa
mehlolo (le ge seo se akaret3a tiriSo ya dilo tSe swaregago goba aowa) go tShoSa goba go
hlola:

0] Lehu goba kgobatSo goba bolwetsSi goba bogole go motho ofe goba ofe; goba
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(i) Tshenyo goba tahlegelo ya goba tshenyo ya thoto ya sebopego sefe goba sefe;
goba

(iii) Tiri5o ya tumelo le ditiragatdo tSe rilego tSe sepelelanago le boloi bjo kotsi go
gatelela monagano goba go tShosa.

“khwetSo ya baloi” e ra tiragatSo efe goba efe yeo e diragatSwago ka maikemisetso a go
tsopola motho bjalo ka yo diragatSago boloi bjo kotsi;

“muti” e ra mehlare ya set3o yeo e dirilwego ke setsebi sa mehlare ya setSo; mme
“bosenyi bja muti” e ra tiragatSo ya go se be molaong ya tiro yeo e thibetSwego ke

molao bakeng sa mohola wa go kgoboket3a karolo efe goba efe go dira muti;

2 MaikemisetSo a Molao
MaikemiSetSo a Molao ke —
(a) go tsopola ditiragatdo tSe amanego le boloi bjo kotsi le ditatofatSo t§a gore motho
o diragatSa boloi bjoo bo lego kotsi setShabeng;
(b) go thibela ditiragatSo tSe kotsi tSe malebana le tiragatSo ya boloi le ditatofatSo tSa
boloi;
(c) go phethagaletSa dikotlo bakeng sa basenyi ba ditiragatSo tSe kotsi tSe malebana

le boloi.

3 DitatofatSo tSa boloi
Q) Motho ofe goba ofe yo a latofatS8ago motho yo mongwe ka tiragatSo ya boloi bjo
kotsi goba go hlola bolwetSi, kgobatSo goba tshenyo ya thoto ka tiragatSo ya boloi, ka
maikemisetso a go:

(a) tSweletSampe goba go

(b) hlola kgobat§o ya mmele goba monagano;
O tla bonwa molato mme a tShotShiSetSwa kgolegong botelele bja nako yeo e sa fetego
mengwaga ye mehlano, goba faene.
2) Ge motho a bolayilwe ka lebaka la molato wo o dirilwego go karolwana (1), motho
yo nago le maikarabelo a go hlola kotsi o tla tShotShiSetSwa koto ye tlase ya polao bakeng
sa go hlola polao ye.
(3) Moo motho yo a latofatSwago ka go diragatSa boloi, se se tla Soma bjalo ka sefokotSi

kotlong.



97

4 KhwetSo ya baloi
(1) Motho yo mongwe le yo mongwe yo hwetSago thuSo ya moalafi wa setSo goba
motho ofe goba ofe, ka maikemiSet3o a go tsopola goba go tSweletSa boitsebido bja motho
yo mongwe bjalo ka moloi goba go rwe$a motho yoo molato wa gore o diragatSa boloi bjo
kotsi mme le gore o hlotSe bolwetSe, kgobatSo goba tshenyo go thoto ka tiragat3o ya boloi
bjo kotsi, o tla ba le molato mme a tShot3hiSwa, ge fela maikemisetSo a tsopolo e le go:

(a) tSweletS8ampe; goba go

(b) hlola kgobat$o ya mmele goba monagano.
(2) Ngaka ya set30, goba motho ofe goba ofe yoo a bolelago gore o diriSa ditsela t8a
mehlolo, o thibetSwe go phethagalet3a thuso go motho ofe goba ofe bakeng sa mohola wa
go tsopola goba go tSweletSa motho bjalo ka bolaoi goba go rweSa motho yo mongwe
gore o diragat3a boloi mme le gore o hlotse bolwetSi, kgobatSo go batho goba tshenyo ya
thoto ka tiragat3o ya boloi.
3) tShotdhiSo ya melato go karolwana (1) le (2) e ba ya nako ya kgolegong yeo e sa
fetego mengwaga ye mehlano; mme ge motho a bolayilwe ka lebaka la go tsopolwa, kotlo

ya polao e swanetSe go diragatSwa.

5 Bosenyi bjo malebana le boloi bjo kotsi
Q) Mang le mang o a ipitS8ago modiragatsi wa boloi bjo kotsi o tla bonwa molato.
(2) TShotshiSo ya molato go ya ka karolwana (1) e tla ba le kotlo yeo e sa fetego

mengwaga ye mebedi ya kgolego, goba faene.

6 Bosenyi bja Muti
Q) Motho mang le mang yo a —

@) kgathago tema polaong yeo e sego molaong ya maikemisetSo ya motho
bakeng sa go tloSa setho sefe goba sefe sa mmele go motho yo; goba

(b) kgathatema tiragatSong efe goba efe yeo e hlolago tloSo ya go se be
molaong ya setho sefe goba sefe sa motho; goba

(c) kgathatema thekiSong efe goba efe ya ditho sa mmele wa motho bakeng
sa go dira muti; o tla ba le molato
2) Go sa setSwe molao ofe goba ofe, motho —

(a) yo a tShotshisitSwego ka molato yo hlaloSitSwego go karolo 1(a) o na le

molato mme o tla hwetSa kotlo yeo e laeditSwego bjalo ka kotlo ye nnyenyane ya polao;
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(b) tShothisitSwego ka molato woo o hlalo$itdwego go karolo 19b) o tla hwet3a
kotlo ya kgolego bakeng sa nako yeo e sa fetego mengwaga ye lesome, goba faene; mme
a

(© tShot3hisitSwe ka molato wo o hlalositSwego go karolo 1 (c) o tla idwago

kgolegong bakeng sa nako yeo e sa fetego mengwaga ye mehlano, goba faene.

7 Phumolo ya melao le dipoloko

Q) Go ya ka ditaelo t8a karolwana (2), molao wo hlaloSitSwego Didetuleng o a
phumolwa ka moo go laeditSwego kholomong ya boraro ya Setule.

(2) Molato ofe goba ofe wo o dirilwego goba woo o bonwago bjalo ka wo dirilwego ka
tlase ga taelo ya molao wo phuotdwego ka karolwana (1), mme wo o ka dirwago ka tlase

ga taelo efe goba efe ya Molao, o tla bonwa bjalo ka yo o dirilwego ka tlase ga Molao wo.

8 Thaetlele ye kopana le go thoma go Soma ga Molao
Molao wo o tla bitSwa Molao wa Thibelo ya DitiragatSo tSe Kotsi tSe amanego le Tumelo
ya Boloi, 2016, mme o tla thoma go Soma ka letSatSikgwedi leo le laeditSwego ke

Mopresidente wa Mmus$o ka kgoeletSo Kuranteng ya MmuSo.

Setule
MELAO YE PHUMOTSWEGO
Nomoro le Thaetlele Bogolo bja
ngwaga wa boipelaetso
molao
Molao 57 wa Molao wa Kgatelelo ya Boloi, 1957 Ka moka
1957




