;:} the doj&cd

<Nt

7 Department:
“N& 4/ Justice and Constitutional Development
ums”  REPUBLIC OF SOUTH AFRICA

STATE LEGAL REPRESENTATION
POLICY

POLICY DEVEVELOPED PURSUANT TO SECTION 3(4) OF THE STATE
ATTORNEYS AMENDMENT ACT, 2014
(ACT 13, 2014)

INITIATED BY:

OFFICE OF THE SOLICITOR-GENERAL

DEPARTMENT OF JUSTICE & CONSTITUTIONAL DEVELOPMENT
FEBRUARY 2021

¥ the doj&cd

Department:
Justice and Constitutional Development
REPUBLIC OF SOUTH AFRICA




TABLE OF CONTENTS

1= BDEFINITIONS .......cccconsmumssnsmmisiirmtminmivmiaisisr o s s sosseiens 2
2. INTRODUCTION......cccoiiiuiiiiiiieiie it sttt s cna e can e 3
3. OBJECTIVES OF THIS POLICY ......csivnnunsmmmsssmmmmsmssmmimsmsissssiivsssisaiaiies 3
4. LEGISLATIVE MANDATE ...........cocs0m00ememnmenaiiciessisesscsssiasiaes i65sssssasaaesiiins 4
5. SCOPEOF APPLICATION. ... e B
6. LEGAL REPRESENTATION: CLAIMS...............ccoccammismmissussesimmssivinis 4
7. LEGAL REPRESENTATION: COMMISSIONS OF INQUIRY 7
8. UNDERTAKING AND INDEMNITY FOR COSTS ........ccccooiviiiiiiiiie e 7
9. MONITORING AND EVALUATION ......cccoossinsimmsmmasismmsismsin s 9
10. COMPLIANGE ........ccoimmmunapannivin i s s o i s 9
11. DISPUTE RESOLUTION .......ooiiiiiiiiiiiiiiiiee s 9
12:  POLICY REVIEW. .coviimmsaiiyvoisssosssssvmonssiss i anss sy sssssismi st e s 10
13: POLICY APPROVAL..............cucinaanminimiisseaimmsoieii s 10
ANNEEXURE A 11
ANNEXURE B 12

STATE LEGAL REPRESENTATION POLICY




(iii).
(iv).

(v).

(vi).

(vii).

(viil).

().

(x).

(xi).

(xii).

(xiii).

(xiv).

DEFINITIONS

“Accounting Officer” a person mentioned in section 36 of the Public Finance
Management Act, 1999 (Act No.1 of 1999).

“Applicant” a person who applies for legal representation in terms of this
policy, which includes State employees, members of the judiciary and members
of the executive.

“Beneficiary” an applicant to whom legal representation has been granted.
“Claim” a claim, civil action, application (motion), arbitration, inquest or
dispute, criminal proceedings or any other legal action in which legal
representation may be required.

“Commission of enquiry” is an enquiry appointed by the President by means
of a proclamation in the Government Gazette for the purpose of investigating a
matter of public concern.

“Course and scope of employment” means responsibilities and duties that
originate in the work or business of the organ of state or state owned entity that
are assigned to and performed by an official or employee employed within such
institution during the advancement and facilitation of the interest of such organ
of state or state owned entity.

“Department” a national, provincial, local spheres and State owned
enterprises, including members of the executive and judiciary or, depending on
the context, the particular Department or component where Applicant is
employed.

“Department of Justice and Constitutional Development” the national
Department responsible for the administration of justice.

“Employee” any person who is or was in the permanent or temporary
employment of a Department or State institution.

“Minister” the Minister in the Cabinet responsible for the administration of
justice.

“Solicitor-General” means the incumbent appointed in terms of section 2 of
the State Attorney Act, as amended,;

“State Attorney” means any person who is an attorney appointed in terms of
the State Attorney Act, as amended;

“State Cover” as contemplated in regulation 12.2 of Treasury Regulations.

“State legal funding” means state legal cover.
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“State Legal Representation” means provision of state legal resources for

purposes of legal representation as envisaged in this policy.
INTRODUCTION

The State Attorney Act 56 of 1957 contains the only legislative provision that
regulates State legal representation. State employees are, on a daily basis,
exposed to the risk of litigation and other legal action being instituted against
them on account of their conduct in the execution of their duties. From time to
time employees also require professional legal representation for various other
purposes, including instituting legal proceedings against other persons or

entities.

Section 3 of the Act regulates the State Attorney’s function in broad terms and
was not intended to specifically provide for legal representation to members of
the judiciary, members of the executive, State employees within all spheres of

government.

Section 3(4) of the State Attorney Amendment Act, 2014 (Act No. 13 of 2014)
provides that the Minister shall, after consultation with the Solicitor-General,
who must consult with the State Attorneys, determine policy relating to the

functions of the offices of State Attorney on a number of issues.
This policy seeks to address the following issues:

(a) legal representation of State employees, members of the judiciary,

members of the executive but excluding witnesses in commissions of
inquiry.

(b) legal costs relating to legal representation.

OBJECTIVES OF THIS POLICY

The objectives of this policy are:

To regulate and set out circumstances under which provision of State legal

representation can be made to:

(a) state employees for acts and/or omissions committed within the course

and scope of their employment as such.
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(b) members of the judiciary for acts and/or omissions committed within the

course and scope of their employment as such.

(c) members of the executive for acts and/or omissions committed within the

course and scope of their employment as such.

To regulate and set out terms and conditions under which funding for legal

representation may be provided by a department.
LEGISLATIVE MANDATE

Constitution of the Republic of South Africa, 1996;

Commissions Act, 1947 (Act No. 08 of 1947);

Institution of Legal Proceedings Against Certain Organs of State Act, 2002
(Act No. 40 of 2002);

Public Finance Management Act, 1999 (Act No. 1 of 1999);

Public Service Act, 1994 (Proclamation No. 103 of 1994);

State Attorney Act, 1957 (Act No. 56 of 1957) as amended;

State Liability Act, 1957 (Act No. 20 of 1957) as amended.

SCOPE OF APPLICATION

This policy applies to all persons who are or were in the employ of or service to
the State.

LEGAL REPRESENTATION: CLAIMS
PROCEDURE

Where a claim is instituted against an applicant (either alone or together with
the State), applicant may either in person or through the relevant organ of state
may approach any office of State Attorney with a written request for state legal
funding. The Head of the relevant State Attorney Office may after making a
determination grant or refuse the application. In the event that the application
for state legal funding is refused, the Head of the relevant State Attorney shall
in writing furnish to the applicant reasons for refusal. Where an application for
state legal funding is favourably considered, the relevant organ of state must
formally instruct the State Attorney and furnish the State Attorney with an
undertaking for reimbursement of costs incurred (as per Annexure A) signed by

Applicant.
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The procedure below applies to any claim lodged or commenced against any
person (mentioned in paragraph 3.1) arising from and/or directly connected with
an alleged act and /or omission on the part of applicant in the execution of
official duties or where applicant objectively and in good faith believed that he
or she was acting within the course and scope of employment, or is based on

any grounds arising from or connected with applicant’s official duties.

Applicant or the organ of state on behalf of applicant must, upon lodgement of
an application for state legal funding, furnish the State Attorney with the

following:

(a) Full particulars of the claim, facts and circumstances that gave rise to the

claim;

(b) Statements of applicant and others in which all the relevant information is

set out in full; and

(c) All other relevant documents, statements by witnesses and opinions

provided.

Where the State accepts liability for acts and/or omissions committed by its
employees and/or officials, the State shall be deemed to have accepted the
obligations relating to State legal cover in relation to any such employees or
officials, provided that any such employees or officials has not forfeited State

legal cover.

Legal representation may be granted to an applicant provided that applicant

has not forfeited State cover.

The act or omission must have been commitied while applicant was acting
within the course and scope of employment and furthering the interests of the
State.

Legal representation or state legal cover shall not be granted if the State is the
complainant in the same matter to which the application relates or where it

appears to the State Attorney that it is not in the public interest to do so.

Should any employee or official elect to deal with his/her own case without the

involvement of State Attorney, that employee or official shall be responsible for
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his or her own legal costs and any such costs, so incurred cannot be claimed or

recovered from the State.

The State Attorney may, without instructions, intervene in claims where the
State Attorney is of the opinion that the State has an interest or that any such

intervention is in the public interest.

CHOICE OF LEGAL REPRESENTATION

State legal representation and state legal cover shall be processed through the
modicum of offices of State Attorney which shall carry the brief.

In the event that applicant cannot be processed through the modicum of office
of State Attorney owing to either conflict of interest, capacity constraints and/or
jurisdiction, the intervention of the Solicitor-General shall be sought by the Head
of State Attorney.

The choice of a legal representative shall be made by the Head Office of State
Attorney in consultation with the client departments. If no consensus is reached,
the decision by the Head of Office of State Attorney shall be final.

Where a matter involves a member of the judiciary and/or the executive, the
choice of a legal representative will be that of the State Attorney in consultation

with the Solicitor-General.

The granting of legal representation to an applicant shall not automatically
include legal representation in respect of subsequent related proceedings such
as an appeal unless expressly so authorised in writing by the Head of the

Department. If so authorised, applicant must sign a new undertaking for costs.
REFUSAL OF LEGAL REPRESENTATION AND EXCEPTIONS

Legal representation shall not be granted:

(a) for purposes of instituting an action based on an iniuria, such as

defamation.

(b) in criminal matters where there is an allegation of theft or misuse of State
property or of corruption or racketeering or where standing instructions or
orders were not complied with. In the event of a borderline case (no clear

indication of forfeiture of State cover) and where good grounds, having
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regard to the particular facts; circumstances and legal considerations
exist to grant legal representation, same may be granted subject to
Applicant furnishing the State Attorney with an undertaking for costs and

further, subject to ratification of any decision by the Solicitor-General.

Legal representation will not be granted:
(a) Based solely on the position or office held by an applicant;

(b) In respect of matters where it is evident that Applicant has not acted
within the course and scope of his or her employment and furthering the

interest of the Department;

(c) If Applicant refuses to sign the prescribed undertaking for costs or
demands that the terms and conditions thereof be materially changed;

and
(d) For purposes of, or relating to, any disciplinary proceedings.

(e) In the event that applicant is litigating against the State or any Organ of
State or State Owned Entity.

LEGAL REPRESENTATION: COMMISSIONS OF INQUIRY

Commissions of Inquiry are fact finding enquiries by nature and as such no
legal representation shall be granted at the State expense to applicants who

are subpoenaed to give evidence at such inquiries.

UNDERTAKING AND INDEMNITY FOR COSTS

In every matter where the State Attorney or a private attorney acts on behalf of
an applicant, such applicant shall furnish the State Attorney or private attorney
with a signed undertaking and indemnity for costs before commencement of

legal representation.

The abovementioned undertaking or indemnity may not be varied or amended.
An applicant may, however, in writing submit a request to amend or vary non-
material aspects of the undertaking and indemnity. Such a request must be
approved by the State Aftorney in consultation with the Solicitor-General.

Variations and amendments relating to or purporting to waiver of refund or
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reimbursement of expenses incurred by the state in relation to state legal cover

or state legal representation shall not be valid

Upon finalisation of the claim and on application by applicant, the Solicitor-
General, after consultation with the State Attorney, will consider the facts and
determine whether the beneficiary has forfeited State cover and whether
applicant must reimburse the costs of the legal representation or state legal

cover, either in part or in full in terms of the undertaking and indemnity for costs.

The undertaking for state legal cover shall only be enforced or become
enforceable if the relevant Department or relevant sphere of the State instructs
the State Attorney so to do, provided however that upon consideration of the
facts and notwithstanding the instructions and/or willingness by the relevant
Department to provide applicant with state legal cover, the Solicitor-General

may veto any such instructions.

No such instruction shall be given unless the beneficiary has been given the
opportunity, within fourteen (14) working days, to submit written representations
why he or she should not be held liable. The representations shall be taken into
consideration by the Department and the accounting officer or his or her

delegate when making the final decision in this regard.

An undertaking for costs shall be signed by applicant and submitted to the State
Attorney before any expenses relating to applicant’s legal representation are

incurred by the State Attorney.

In the event that applicant has not signed an undertaking for costs and
expenses relating to legal representation have been incurred by the State
Attorney, the State Attorney shall request applicant to furnish a signed

undertaking within five (5) days from date of notification.

In the event of failure to submit such undertaking, the State Attorney shall
immediately suspend legal representation or state legal cover to applicant
pending compliance.
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MONITORING AND EVALUATION

It is recognized that the achievement of the objectives entailed in this policy is
an ongoing process and that successful implementation and application of the
policy depends on effective monitoring and evaluation processes on an ongoing

basis.

The Solicitor-General must play a leading role in the implementation of this

policy and, to this end, must:

(a) Provide clarity and guidelines to Departments on the proper interpretation,

implementation and application of this policy;
(b)  Fulfill a monitoring and coordinating function with all the stakeholders;
(c) Develop strategies for intervention where challenges are encountered,

(d) Foster ongoing interaction with stakeholders in respect of these

objectives;

(e) Collect statistics on the legal costs arising from legal representation,

consolidate and compile reports; and

(f)  Provide feedback to all organs of State on the consolidated reports.

COMPLIANCE

Non-compliance with any of the provisions of this policy may result in

disciplinary action against any official(s) in the respective Departments.

DISPUTE RESOLUTION

Any person who is dissatisfied with the interpretation, implementation and
application of this policy may lodge an official complaint to be addressed to the

Solicitor-General.

The complaint must be delivered to the Office of the Solicitor-General.
The complaint must:

(a) Be in writing;

(b) State the name, address, and contact information of the complainant;
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(c) Provide a full and detailed description of the complaint; and

(d) Contain any other additional information that may be considered

necessary or useful for the purpose of dealing with the complaint.

11.4 The Solicitor-General must:
(a) Consider the complaint;
(b) Investigate the matter; and
(c) Provide a response in the matter within sixty (60) days.

11.5 If the complainant is dissatisfied with the decision of the Solicitor-General, he or
she may lodge an appeal in writing to the Minister of Justice and Correctional
Services. The Minister must make a final determination on the matter.

12. POLICY REVIEW

12,1 This policy must be reviewed after three (3) years or when required, after
consultation with all stakeholders.

12.2 The statistics collected by the Solicitor-General must be analysed and form part
of the process for reviewing this policy and its effectiveness.

12.3 The review process must also make recommendations for operational
improvements in so far as the State legal representation is concerned.

13. POLICY APPROVAL

Initiated By Approvrd By Date Approved
Office Of The

Solicitor-General

MABO Lamola, MP H ] ot \9@ \

Minister of Justice and Correctional

Services

In terms of the provisions of Section 3(5) the State Attorneys Amendment Act, 2014 (Act 13,

2014), and any amendments thereto must be (a) approved by Cabinet and (b) tabled in

Parliament by the Minister of Justice and Constitutional Development.
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ANNEXURE A

UNDERTAKING FOR COSTS (SAMPLE TEMPLATE)

1. | hereby [FULL NAMES OF APPLICANT] undertake on demand to refund to the
State all costs (including attorney and client costs) involved in the case, including
the claimant's/plaintiff's/applicant’s costs, if the State has paid them, and any
other amounts the employer Department or institution may have disbursed on my
behalf in terms of any settlement of the claim or any court order against me if the
Department after consultation with the State Attorney, Accounting Officer or his
or her delegate, finds that | have forfeited the cover referred to in Chapter 12 of
the National Treasury Regulations.

2. | hereby authorise the State to deduct from my salary in any number of payments
the Accounting Officer or his/her delegate may think fit, any amount due in
accordance with this agreement.

3. | also cede to the State all rights and claims to any legal costs | may obtain in
terms of a court order pursuant to a matter in which State Legal Funding was
provided to me, in the event that any such matter is successfully prosecuted and
that costs were ordered by any competent court or tribunal to be recoverable..

4. | declare that | am aware of the provisions of section 21(3) of the Government
Employees Pension Law, 1996 (Proclamation No. 21 of 1996), regarding
deductions in terms of and according to that section from any annuity or benefit
payable to me upon my retirement or dismissal in terms of the Public Service Act,
1994 or other applicable legislation in respect of an amount due by me to the
State owing to a decision contemplated in this agreement.

5. | undertake, if | leave the service of the State, for as long as | owe the State any
amount in terms of this undertaking, to inform the Department of any change in
address and, if | fail to do so, | could be held liable for any costs incurred to trace
me.

Signed at [PLACE] on this [DATE] day of [MONTH] 20 [YEAR]

APPLICANT’S SIGNATURE

WITNESSES: SIGNATURES
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ANNEXURE “B”

RECOMMENDATION BY ACCOUNTING OFFICER (SAMPLE TEMPLATE)

b s n s ane [ 0121 o = To] | A [ R declare that |
am, on the basis of the information at my disposal, of the opinion that the
official/lemployee/judge/magistrate/commissioner has not forfeited the aforementioned
cover and that his/her defence by the State Attorney is in State interest, and | therefore
recommend that the abovementioned application be accepted and that the
official's/employee’s/judge’s/magistrate’s/commissioner's defence be undertaken by

the State Attorney, as requested.

Dated:at ......c.cvvsmmmmassms BO RIS icvvsmnnsisseiasin QAYOF siivuiimvisin svivons 2L -

ACCOUNTING OFFICER /SOLICITOR-GENERAL /STATE ATTORNEY
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