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ALTERNATIVE DISPUTE RESOLUTION (ADRM) - STATE MEDIATION POLICY

CHAPTER 1: INTRODUCTION
1.1  DEFINITIONS

In this policy uniess the context otherwise indicates.
‘Action’' means litigation commenced by the issuing of summons,

‘Advocate’ means a legal practitioner who is admitted and enrolled as such under the Legal
Practice Act (Act No. 28 of 2014);

‘Alternative Dispute Resolution’ refers to processes for dispute resolution serving as an
alternative to accusatorial adjudication procedures;

‘Application’ means litigation commenced by a notice of motion accompanied by an
affidavit,

‘Attorney’' means a legal practitioner who is admitted and enrolled as such under the Legal
Practice Act (Act No. 28 of 2014),

‘Client Department’ in relation to a government body or institution includes such body or
institution in the national, provincial, local spheres and state owned enterprises.

‘Day’' means a court day, which excludes Saturdays, Sundays and public holidays,

‘Defendant’ includes any respondent and any party who wouid be defending & dispute if
litigation was initiated;

‘Deliver’ means to serve a document on the opposite party to litigation and to file the original
with the registrar or clerk of the court,

‘Dispute’ means the subject matter of actual or potential litigation between parties or an
aspect thereof,

‘Judicial officer means a Judge, Magistrate, and additional Magistrate, Assistant
Magistrate or Regional Magistrate or a person acting in such capacity,

‘Litigant’ means a party to litigation:

‘Litigation’ means civil court proceedings commenced by action of application;

‘Mediation' means the process by which an Independent and impartial Mediator assists
Meswanacnmlorpmmﬁallmﬁonmawvem#ﬁsmmmwmm

discussions, assisting in identifying Issues, clarifying priorities, exploring areas of
compromise and generating options for dispute resclution;
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‘Mediator’ means a person agreed upon by the pariies to mediate their dispute, of
appointed the registrar/clerk from a list referred to In Rule 86(2) of the Magistrates Courts
Rules,

‘Minister' for the purpose of this policy means the Minister of Justice and Constitutional
Developmant.

‘Organ of State’ means an organ of state in the national, provincial and local spheres of
government, including state owned anterprises,

‘Plaintiff’ includes an applicant or any party who initiates a lawsuit before court,
‘Potential litigation' means ltigation which may arise out of a dispute,

‘Previously Disadvantaged individuals' means those persons of categories of persons
who, due to the imbalances of the past were disadvantaged by unfair discrimination on the
basis of race, gender and disability and includes juristic persons of associations owned of
controlied by such persons,

‘Private Practitioner' means an Attorney or Advocate who is not in the employ of the State;
‘Rule’ means the rules applicable to the Magistrate and High courts.

‘Settlement Agreement’ refers to an agreement entered Into and signed by the parties o
the mediation process after reaching an agreement.

‘Solicitor-General' means the incumbent appointed in terms of section 2 of the State
Attorney Act, as amended:

‘State Attorney’' means any person who s an attorney appointed in terms of the State
Attorney Act, as amended:

‘Statement of claim’ means a statement in which a party intending to claim any rehiel
ngaimtamvurpaﬂymwtmdurandcmdutemnMemMalhctSonwmchsuch
party's claim Is based, and

‘Statement of defence’ munsawﬁttenanswerhwhid\addandamthmctearand
condummmemmialhctsonwhichsuchmisba’ud.

1.2 POLICY OBJECTIVES

121 The purposeofmispolicy document is 1o reducamehighmekumOofuses
brought before courts resulting in exorbitant legal costs to the State, inconvenience 10
litigants due to long delays at court and clogging of the court roll. The capacity of the
state structures to manage such litigation is being compromised due to high volumes.
it is in the interest of all parties concerned to have quick and effective resolution of

disputes against the State.
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1.2.2

1.2.3

1.2.4

1.2.5

1.2.6
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ALTERNATIVE DISPUTE RESOLUTION (ADRM)- STATE ATTORNEY MEDIATION POLICY

This policy provides procedures to assist State Attorneys in utilising the alternative
dispute resolution mechanisms of mediation in order to deal with cases referred by
client departments. :

This policy deals with:

(a) mediation in the Magistrates' Courts under the auspices of Chapter 2 of the
Magistrates’ Courts Rules;

(b) mediation in High Court matters in terms of Rule 41A of the High Court Rules;

(c) mediation where the court rules are not applicable;

(d) facilitation of expeditious and cost effective resolution of disputes between
litigants or potential litigants; and

(e) giving effect to the constitutional right of access to courts embodied in section 34
of the Bill of Rights in Chapter 2 of the Constitution of the Republic of South
Africa, 1996 and to the resolutions of the Access to Justice Conference convened
by the Chief Justice in July 2011.

The Office of the Solicitor-General's commitment is geared towards promoting the
ideals of an integrated, policy driven, professional, empowering and cost effective
management of State litigation.

State Attorneys must implement this policy in order to promote access to justice and
avoid incurring unnecessary litigation costs.

This policy is mandatory to all State Attorneys and Client Departments.

Legislative Mandate
This Policy is based on the principles and values espoused in the:

13.1 Constitution of the Republic of South Africa, 1996,

1.3.2 Public Service Act, 1994 (Proclamation No. 103 of 1994);

13.3 Public Finance Management Act, 1999 (Act No. 1 of 1999);

1.3.4 State Attorney Act, 1957 (Act No, 56 of 1957) as amended,

1.3.5 Intergovernmental Relations Framework Act, 2005 (Act No. 13 of 2005);

1.3.6 State Liability Act, 1957 (Act No. 20 of 1957) as amended,

1.3.7 Preferential Procurement Policy Framework Act, 2000 (Act No. 5 of 2000);

1.3.8 Admission of Advocates Act, 1964 (Act No. 74 of 1964),

1.3.10 Magistrates’ Courts Act, 1944 (Act No. 32 of 1944) and the Rules as
amended,;

1.3.11 Superior Courts Act, 2013 (Act No. 10 of 2013) and the Rules of the
Constitutional Court, the Supreme Court of Appeal and the High Courts;

1.3.12 Legal Practice Act, 2014 (Act No. 28 of 2014);

1.3.13 Institution of Legal Proceedings Against Certain Organs of State, 2002 (Act
No.40 of 2002).
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ALTERNATIVE DISPUTE RESOLUTION (ADRM) ~ STATE MEDIATION POLICY

SCOPE OF APPLICATION

The principles espoused in this policy apply to all State Attorneys and Client
Departments within the nationai, provincial, local spheres and including state owned

enterprises.
ROLE-PLAYERS
SOLICITOR-GENERAL

(a) The Solicitor-General has the primary responsibility for the co-ordination and
management of all state litigation through the provision of.
0] Norms and standards for litigation;
(i) Reporting protocols on the implementation of the said norms and
standards.
(b) Supervision and oversight of the work of the State Attorneys.

STATE ATTORNEYS

(a) State Attorneys are professional public sector legal practitioners employed by
meoepaﬂmanlouumandConsmmmDewlommmmm
services 10 Client Departments, Their work is regulated by the Legal Practice
Act and the State Attorney Act as amended.

(b) ThemandataoﬂheStsbAttomys.udoﬁvedfmmsmionaofthe State
AnmwMiswpmvideMdmmmmmmrmm
attorneys, notaries and conveyancers.

CLIENT DEPARTMENTS

Client Departments are organs of state in the national, provincial, local sphere of
government including state owned enterprise, whose litigation is coordinated and
managed through the Office of the Solicitor General.

CHAPTER 2: ASSESSMENT, APPROPRIATENESS AND SUITABILITY

21

211

212

ASSESSMENT OF CASES

Immedhmlyaﬂoraﬁhhasbacnopened.mesmmmsmstmqusstﬂ!ﬂm
mmmmmmmmaﬁmmmmmmm order to identify
witnesses and other relevant persons for the purposes of consultation.

All legal defences available to client departments must be considered.
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ALTERNATIVE DISPUTE RESOLUTION (ADRM) - STATE MEDIATION POLICY

213 After assessment of the case the State Attorneys must prepare and send a written
preliminary opinion on the merits to the Client Departments.

214 Where a dispute has been confirmed between the parties, the State Attorneys must
immediately advise the Client Departments of the suitability of mediation instead of
adjudication and the advantages and disadvantages thereof.

2.2 APPROPRIATENESS OF MEDIATION

221 The following factors must be taken into account by the State Attorneys when
considering and advising Client Departments on the appropriateness of mediation:
(a) mediation is voluntary,

(b) mediation usually facilitates early resolutions of the matter,

(c) even If the matter is not completely settied, mediation will narrow the issues in
dbpmandroduu&unumberdmuaswboreftmdtomal:

(d) mediation generally saves costs,

(e) mediation eases the burden on court rolls and State Attorneys;

() the Mediator only facilitates resolution of disputes,

(g mediation takes place In private as opposed fo litigation that takes place in
open court.

(h) mediation empowers parties to take control of the resolution of their own
disputes and involves direct engagement,

0] mediation generally produces a "win-win" solution for parties; and

)} mediation promotes on-going co-operation between the parties.

23 CASES SUITABLE FOR MEDIATION

231 The following types of cases must be considered for mediation:

{a) maotor vehicle accidents,

(b) unlawful arrests and detention,

{c) police assaults and shootings;

(dy  malicious prosecutions;

(&) medical negligence matters.

(f) breach of confracts;

(g) claims for eviction;

(h) claims for delivery of movable property.

(i) claims for the transfer of immovabie property.
) land restitution matters; |
(k) PAJA and PAIA cases, and

n any other appropriate matters, including applications.

232 When the resolution of a dispute tums on an issue of law, litigation may be more
appropriate, pariicularly where the Client Department wishes to establish a

precedent.
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ALTERNATIVE DISPUTE RESOLUTION (ADRM) - STATE MEDIATION POLICY

CHAPTER 3: MEDIATION IN THE MAGISTRATES' COURTS

31

31

312

314

3156

3.2

321

322

COURT-ANNEXED MEDIATION

A procedure for the submission of disputes to mediation has been introduced by the
insertion of Chapter 2 of the Magistrates’ Court Rules (Court Annexed Mediation
Rules) (GNR 37448 Government Gazette 18 March 2014), attached herewith and
marked annexure MP "A”

State Attorneys and Client Departments must familiarise themselves with these
Rules and consider whether the use of this procedure is likely to facilitate early
setlilement.

Once it is established that a Client Department wishes to mediate and the Court
Annexed Mediation is utilised, the State Attorneys must follow the procedure
prescribed in the relevant Rules of Court and as lllustrated in the flow chart attached
herewith marked annexure MP e

The State Attorneys must advise the Client Departments in writing that the request
will be made by the Clerk of the Court or Registrar to the other party for the matter 1o
be referred to mediation.

The State Aftorneys must provide the Client Departments with ragular written
progress reports where mediation in the Magistrate Court has been agreed 1o

COURT ANNEXED MEDIATION FEES

TheSmAnomwmuotndmmeCHem Department of the prescribed mediation
fees and provide the Client Depamnemwanesunmﬂmofthemllmmonho
mediation.

The fees that accredited court-annexed mediators can charge in the Magistrate
Court, attached herewith and marked annexure MP “B", are prescriped in GN 854
GG No. 38183 of 31 October 2014 or as is amended from time to time.

CHAPTER 4: MEDIATION IN THE HIGH COURTS

a1

Rule 41A states that in every new action or application proceeding, the plaintiff or
applicant is required to serve, along with the summons or notice of motion, a notice
indicating whether the plaintiff or applicant agrees of opposes referral of the dispute
to mediation.
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4.4

45

46

ALTERNATIVE DISPUTE RESOLUTION (ADRM) - STATE MEDIATION POLICY

The defendant or respondent in turmn is required to serve a notice indicating whether
they agree or oppose referral of the dispute to mediation. These notices must state
the reasons for each party's belief that the dispute is or not capable of being
mediated.

The parties may, in any event, at any stage before judgment is granted, refer the
matter to mediation, provided that where a trial or opposed application has
commenced, the leave of the court is required.

Assoonasmedia“onisetoctedasﬁmbeﬂopﬂon.thepstﬁesmustﬁloa.loim
Minute in terms of sub rule 4(a) that records the decision to mediate the dispute or
any aspect of the dispute.

The parties must enter into a Mediation Agreement in terms of sub-rule (4) (b) and
agree on the following:

(a) Appointment of a suitably qualified mediator,
(b) The costs of the mediation, including the costs of the mediator:
(c) When and where the mediation is to take place.

All communication and disclosures, whether oral or in writing made at mediation
proceedings is confidential and inadmissible as avidence in terms of sub rule (6),
except as provided by law or discoverable under the rules.

CHAPTER 5: MEDIATION WHERE THE RULES ARE NOT APPLICABLE

5.1

52

The following procedure for requesting mediation must be used by the State
Attorneys where the court Rules are not applicable:

(a) After receiving instructions fram the Client Department to initiate a mediation
request, a letter must be addressed to the other party proposing referral of the
dispute to mediation, together with reasons for the request for referral. (See
annexure MP “D" and “E").

(b) If the other party indicates that it is receptive to the idea of mediation, then a
meeﬁngbetweenmparﬁesmuslbeamngedforthcmofappoinw
a mediator and agreeing on the process of the mediation.

The mediation prmssshaubeoonductadfurapmiodofnotmomthanmtee
(3) months.

mmmmmupmmmm:cmwmrmmpmvmddm
5310 5.10 below.
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5.3

5.4

541

5.5

5.5.1

5.5.2

5.6
56.1

ALTERNATIVE DISPUTE RESOLUTION (ADRM)-STATE ATTORNEY MEDIATION

MEDIATION STAGES
Stages at which mediation may be requested:

(a) before commencement of litigation;
(b) after commencement of litigation, but before trial commences; and
(c) during trial, but before judgment, with the consent of the court.

SELECTION OF MEDIATOR
The procedure for selecting Mediators is as follows:

(a) Preference should be given to persons in accordance with the State's policies on
transformation as well as in line with section 217 of the Constitution.

(b) In line with the provisions of the Legal Sector Code, the Solicitor-General may
issue guidelines, directives and standards in relation to selection of appropriate
mediators by State Attorney on matters where the State is involved.

(c) Amongst other things, the following criteria relating to mediators, pertinent to the
nature of the dispute must be taken into account:

(i) Qualification;

(i) practical skills;

(iii) experience; and

(iv) any potential or actual conflict of interest.

MEDIATION FEES

The State Attorney must advise the client department of the prescribed mediation
fees and provide the client department with an estimation of the overall costs of the
mediation.

(a) the Minister has prescribed a tariff of fees applicable to such matters; or

(b) duly authorised representative of the State Attorney’s office and well established
private mediation organisations have agreed on a tariff of fees which will be
applicable to such matters

Parties to the mediation process are liable for mediation fees

MEDIATION AGREEMENT

The parties to mediation must ensure that the following information is included in the
written Mediation Agreement;
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ALTERNATIVE DISPUTE RESOLUTION (ADRM) -~ STATE MEDIATION POLICY

(@) the language(s) In which the mediation is to be conducted and the need for an
interpreter,

(b) mediation costs;

(c) date, time and venue for mediation,

(d) duration of the process,

(&) the procedure to be followed in conducting the process, for example,
exchange of documents and preparation of bundles;

(fy confidentiality of communications, and

(@) any other matters the parties may agree upon.

Note
A pro forma Agreement to Mediate is contained in Farm 6 to the Magistrate Court Rules and
may be used as a guideline. The said form is attached and marked annexure MP “F"

5.7 PREPARATION

571 Whnere litigation has not commenced, parties must serve and file the respective
statements of claim and defence

572 Where litigation has commenced, the defendantirespondent must serve and file its
plea or statement of defence.

57.3 Client Departments must investigate and consider the merits of each matter and
thereafter give proper and detailed instructions to the State Attorneys.

574 Cllent Departments must timeously svail relevant documents and witnesses for the
purpose of consultations.

575 smteAuomylmntwmnmmfmmesomeMn
prm(ﬂwummmmquimdtobeprmmoravaﬂabla).

576 State Attorneys must ensure that the authorised representative of the Client
Departments understand and are prepared for mediation prior to the commencement

of the process.

577 Client Departments must give their full support and co-operation to the State
Aftorneys and ensure that all legal officials attend the mediation sessions and seftle.

58 MEDIATION PROCESS

The State Attorneys and Client Departments must ensure that:
581 An official from the Client Department who Is duly mandated and/or authorized to

mcmmmnammmonwmmmmmm
the mediation proceedings.
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ALTERNATIVE DISPUTE RESOLUTION (ADRM) — STATE MEDIATION POLICY

Where a juristic person, firm or partnership is a party to mediation proceedings, the
party is duly authorised to represent the entity, conclude and sign a settiement
agreement on behalf of such entity.

Mediation is not a substitute for independent legal advice, and the mediator cannot
decide the disputed Issues for the parties. The function of the mediator is to facilitate
dialogue between the parties. explore and consider alternative solutions to the
dispute.

Every reasonable effort is made tc guide the authorised departmental representative
through the mediation process and that an agreement is concluded in good faith

A supplementary report with & narralive containing the following details must be
prepared by State Attorneys at the conclusion of the mediation:

(a) names of the parlies,

(b) case number, if any and court's details;

() name of the mediator;

(d) costs of mediation; and

(e) the outcome of the mediation and reasons thereof.

SETTLEMENT AGREEMENT

As soon as the parties reach an agreement to resolve the dispute, then a settlement
agreement must be entered into and signed by the parties concerned.

The settlement agreement is binding between the parties.
REFERRAL AFTER MEDIATION

In the event that the parties are unable to reach an agreement, then the parties may
follow the normal litigation route.

CHAPTER 6: IMPLENTATION, MONITORING AND EVALUATION

6.1

6.2

6.3

The Solicitor-General must put measures in place for the implementation. monitoring
and evaluation of this policy.

The achievement of the objectives entailed in this policy is an on-going process, and
the successful application hereof depends on an effective monitering and evaluation
process on an on-going basis.

The monitoring and evaluation process will assist in assessing the effective
implementation of this policy and the performance of the State Attorney Offices in as
far as the reduction of the number of cases adjudicated or brought before courts is
concemed.
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ALTERNATIVE DISPUTE RESOLUTION (ADRM) - STATE MEDIATION POLICY

84 The Solicitor-General and the State Aftorneys play 2 leading role in the
implementation of this policy and 10 this end must

a)
b)
c)
d)

8)

f

provide ciarity and guidelines to the Client Departments on the proper
interpretation and application of this policy

fulfil @ monitoring and coordinating function to alil the stakeholders;

develop strategies for intervention where hurdles are encountered,

foster on-going interactions with the stakeholders in respect of these
objectives;

update the contents of this policy when the need or circumstances require;
and

promote continuous awareness of the benefits of mediation.

851 The Solicitor-General will collect data on the following:

a)
b)
<)
d)
&)

f)

Number of cases successfully mediated,

Number of cases referred to mediation and not mediated successfully;
Total monetary value of all cases referred to mediation:

Total amount of savings for the State in respect of legal costs;

Total amount of savings for the State in respect of damages paid,

The reduction of the number of cases adjudicated or brought before courts.

CHAPTER 7: POLICY REVIEW

7.1 This policy will be reviewed after three (3) years or when required, after consultation
with all stakeholders.

72  The statistics collected by the Solicitor-General must be analysed and form part of
the process for reviewing this policy and Its effectiveness.

73  The review process must also make recommendations for operational improvements
within the offices of the State Attorney and Client Depariments in so far as the
mediation policy is concermed and the handling of litigation.

CHAPTER 8. POLICY APPROVAL

Initiated By

Approved By Date Approved

Office Of The
Solicitor-General

oyt

Mr. R O Lafnola, MP

Minister of Justice and Correctional
Services

In tetms of the provisions of Section X5) the State Attorneys Amendment Act. 2014 (Act 13, 2014), and any amendmenis hereic
Mull}memmwhvwwmmﬂMdJmﬂammﬂm
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