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 Foreword

S O U T H  A F R I C A  
ONE *65:;0;<;065, ONE 5(;065 

Celebrating 25 years of the Constitution 

ONE CONSTITUTION, ONE NATION 

Building a South 
Africa rooted in 
constitutionality 
and the rule of law. 

It is an honour to present a Report on the outcome of the proceedings of the Virtual Stakeholder 
Engagement Session (SES) between legal advisers in government departments and other organs of state 
and the Office of the Chief State Law Adviser (OCSLA). The purpose of the coming together was to 
strengthen synergies with the view of improving service to the government and, ultimately, the people of 
South Africa by ensuring that the legal advice we give consistently guardrails and strengthens 
constitutional democracy. 

Next year marks 25 years of the anniversary of the signing of the Constitution of the Republic of South 
Africa, 1996 (Constitution). There have been many remarkable achievements since the Constitution came 
into operation. Throughout this journey, it became apparent that the Constitution remains an anchor of 
our constitutional democracy and the vision of society sought to be built on the ashes of apartheid. 

The OCSLA in the Department of Justice & Constitutional Development has always remained pivotal in 
providing legal opinions and scrutinising Bills for Parliament, subordinate legislation and international 
agreements for consistency with the Constitution and other law. 

However, we still have a long way to go before reaching the Promised Land characterised by the full 
realisation of the values of equality, human rights and human dignity. In 2020, the Covid-19 pandemic 
equally changed the legislative landscape when the Disaster Management Act, 2002 (Act No. 57 of 2002), 
and its Regulations and Directions were enforced throughout the country in an unprecedented manner. 
The work of the OCSLA was drastically changed, particularly with regard to the agility with which draft 
regulations and other documents had to be scrutinised while workspaces shifted to our homes. 

This unforeseen scenario necessitated reviewing tools of trade and resilient working methods to ensure 
continued responsiveness while fostering the wellbeing of team members. 

Virtual Stakeholder Engagement: The Office of the Chief State Law Adviser 4 



                    

                 
                  

               
                 

           
                

 

                
                
              

              
                

                
            

         

               
             

           
                 

            

                   
                 

                  
  

                    
              

   

  

  

     

  

 

  

One of the challenges that emerged in this regard was the need to foster seamless mutual support within 
the OCSLA and between it and organs of state to ensure nothing falls through the cracks. This was in 
recognition of the fact that the scrutiny of Directions made in terms of the Disaster Management Act, 
2002, added to the already existing burden, as the volume of work while working from homes also 
complicated coordination. Under such circumstances, the OCSLA managed to continue rendering 
quality service with limited human resources occasioned by the moratorium on the filling of OSD LP 10 
vacancies. 

To foster stronger synergies between the OCSLA and colleagues in the supported organs of state, we 
convened a SES. The challenges that the SES was meant to address includes addressing the recurring 
challenges experienced by the OCSLA that could be remedied through better appreciation of the 
processes followed in the scrutiny of legislation, international agreements and enhancing team work. The 
SES also sought to guide departments to ensure that requests are better formulated, that instructions and 
draft Bills are complete and aligned with the relevant Government policies and the Constitution. We also 
sought to ensure that subordinate legislation presented to the OCSLA is not consistently ultra vires the 
enabling legislation as previously experienced by the OCSLA. 

The proceedings were productive and collegial and achieved the objectives. It was agreed that a 
FORUM be established consisting of representatives of legal administration offices in the various 
Government departments. The FORUM would therefore serve as a platform for knowledge -sharing, skills 
transfer and empowerment of our clients especially on non-litigious matters. It may also be used as a 
centre for mapping the way forward in resolving matters of common interest. 

As the Acting Chief State Law Adviser, I have been privileged and shall forever be indebted to the Minister 
of Justice and Correctional Services, the Deputy Minister and the Director-General of the DOJ & CD for 
the confidence they have placed in me by appointing me to act as Chief State Law Adviser for the year 
2021. 

I feel really honoured to be part of the OCSLA journey. We hope and believe that 2022 will usher in new 
prospects and hope for our Country with OCSLA positioned to continue to improve its value-add to 
Government under the leadership of the Minister of Justice and Correctional Services. 

Thank you. 

SM Masapu 

Acting Chief State Law Adviser 

30 November 2021 
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Opening remarks by the Director-General, Adv. D. Mashabane 

Programme Director, ladies and gentlemen, before we get started I would like to heartily welcome you 

all and at the same time express my unqualified gratitude to you for attending this hybrid stakeholder 

engagement meeting between heads of legal services in the various Government Departments and the 

Office of the Chief State Law Adviser (OCSLA). Indeed, your presence here will make this occasion a 

memorable one. 

From the bottom of my heart I value and cherish your presence. Your presence here today is an indication 

of the importance you attach to this occasion. Furthermore, this occasion bears testimony to the high 

regard in which we all hold engagements between you and OCSLA. I believe you joined us today 

because of your passion to engage with us, which entails knowing the OCSLA and how they do their work. 

As you are in no doubt aware, our interest is to serve you. We need you as much as you need us. As time 

goes on, you will get to know much about OCSLA and the role they play. Needless to say, providing legal 

advisory services by Government Departments require engagement by legal administration officers of 

those Departments in collaboration with the OCSLA. This also requires drafting with clarity of thought and 

eloquence. 

For these reasons, subject matter specialists will be making presentations on the menu of what is normally 

served by the OCSLA. 

In your engagements, please consider the possibility of creating a Forum of government law advisers 

responsible for non-litigious matters. 

May today ‘s engagement be a harbinger of good things to come! 

I wish you the best in your deliberations. 
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  Overview of the OCSLA by Susan Masapu: Acting Chief State Law Adviser

When COVID-19 struck the Republic of South Africa, the President announced a National State of Disaster 

which was followed by the declaration of a National State of Disaster by the Minister responsible for the 

management of disasters in our country. The declaration of the National State of Disaster struck us like a 

bolt of thunder. Everything changed drastically, and became business unusual. The OCSLA time frames 

were suspended because Disaster Management Regulations and Directions had to be processed, at 

times, overnight. The situation necessitated that matters be dealt with speedily, traumatising even our 

client departments. The OCSLA thus felt that there is a need for all government lawyers to discuss aspects 

of the work of the OCSLA. The discussion will thus be handled to deal with the following matters: 

Mandate (legislation/policy) /governance instruments 

The OCSLA provides legal services, including rendering opinions, scrutinising primary and subordinate 

legislation and international agreements, for the national executive, parliamentary committees, 

provincial governments, municipalities, Chapter 9 institutions and other organs of state which may request 

assistance from the OCSLA. 

The Cabinet Roadmap of 2009 directs the Chief State Law Adviser to provide the Cabinet with a non-

binding preliminary opinion on all Bills that are submitted to the Cabinet for consideration. Once the 

Cabinet has approved the introduction of a Bill in Parliament, the Bill is submitted to the OCSLA for final 

certification, before its introduction in Parliament. 

Rule 279(2) of the Rules of the National Assembly, 9th Edition, 26 May 2016, requires the Chief State Law 

Adviser or a law adviser designated by the Chief State Law Adviser to certify Bills introduced by a Cabinet 

Member or a Deputy Minister. 

In terms of paragraph 5.20 of the Manual on Executive Acts of the President of the Republic of South Africa, 

1999, all international agreements must be scrutinised by the OCSLA for consistency with the Constitution 

and the domestic law. 

Most legal issues of national concern in respect of which government departments require a legal opinion 

must be forwarded to the OCSLA. 
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 Provision of Legal Opinions

Guideline on the work performed by the OCSLA 

Our service 

One of the core functions of the OCSLA is to provide legal advice to the— 

• Executive; 
• government departments at both national and provincial levels; 
• municipalities; 
• SOEs; and 
• independent or autonomous bodies (IEC, ICASA, etc). 

What is required from the client 

When legal advice is sought, the following is required from the client: 

• The legal problem must be formulated and the facts must be stated in full; 

• a properly phrased and clear legal question in relation to the legal problem must be formulated; 

• the motivated viewpoints of the parties concerned must be mentioned in those cases where there 

is a conflict of opinions between the parties; 

• the department requesting legal advice must refer to all relevant statutes, regulations, directives, 

bylaws and related or consequential directives in other statutes, etc, as well as to known decided 

case law; 

• the department must, where possible, state its own substantiated standpoint regarding the legal 

problem; 

• all supporting documentation must accompany the submission; 

• no hypothetical cases may be referred for a legal opinion since only a real question of law that 

has already arisen will be considered; 

• the title, telephone and extension numbers of the person to whom enquiries may be directed, 

must be furnished; 

• where the request is urgent, sufficient reasons for the urgency must be provided; and 

• the request must be routed to the OCSLA through the client’s legal section/unit. 

Compliance with the above requirements will lead to a better working relationship between the clients 

and the OCSLA resulting in a better service being rendered to government by everyone concerned. 
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Office process and work methodology

Turn-around time

For purposes of quality control, briefs received by the OCSLA from clients are dealt with by a team of 
lawyers constituted as follows: 
• Senior State Law Adviser 
• Principal State Law Adviser 
• Deputy Chief State Law Adviser 
• Chief State Law Adviser 

A Senior State Law Adviser initiates the work on an opinion by reading the brief, conducting research, 
consulting with the Principal State Law Adviser and drafting the opinion. 

Where the brief received is incomplete, the Senior State Law Adviser, in consultation with the Principal 
State Law Adviser, will attempt to contact the client for further instructions. 

The draft work prepared by the Senior State Law Adviser is thoroughly checked by: 
• a Principal State Law Adviser, who will consider the draft and where necessary make inputs; 
• a Deputy Chief State Law Adviser, who will consider the draft and where necessary make inputs; and 
• the Chief State Law Adviser, who will consider the draft and, where necessary, make inputs and 

approve the draft work for dispatch to clients. 

The team of state law advisers must be satisfied that– 
• sufficient and relevant research has been conducted; 
• all relevant cases have been read and their implications explored; 
• all constitutional matters have been explored and taken care of; 
• international law has been taken into account; and 
• the implications of laws of general application are understood and applied. 

The final work is a team product to ensure quality of the work. This methodology is applicable to all work 
submitted to and finalised by the OCSLA. 

1. Work allocated must be finalised within 30 working days. 

2. All four members of the team must finalise the allocated brief within 30 days from date of receipt. 

3. A brief is considered finalised when the work is forwarded to the client. 
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 Challenges

1. Time-frames within which urgent opinions are required are usually very short and unreasonable. 

2. Client departments often submit oral requests for legal opinions instead of a written request, which 
may lead to misunderstanding of what the exact legal question is. 

3. Client departments, at times, delay in forwarding supporting documents to the OCSLA. 

4. Many of the briefs received from clients do not comply with what is required as stated on page 7 
under the heading “What is required from the client”. 

5. If the legal question is not clear or the submission and supporting documents are not sufficient to 
enable the state law adviser to render a well-considered opinion, the state law adviser has to 
direct enquiries to the client department to obtain clarity and this leads to delays in finalising the 
brief. 

6. If clarity cannot be achieved after further enquiries and consultations, the state law adviser may 
return the brief to the client department for proper formulation and analysis as required in terms 
of the guidelines furnished. 

7. The quality of the submission impacts the quality of the final product and the turn-around times. 

Rendani Makuya, Days Ramaila and Alfred Selokela 
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         Scrutiny, Drafting and Certification of Bills and Subordinate Legislation

What is subordinate legislation? 

Legislation (other than the Constitution) may authorise the making of further legislation. The legislation 
authorising the making of further legislation is called the enabling, empowering or primary legislation. 

Further legislation so authorised is referred to as subordinate or delegated legislation. 

Types of subordinate legislation: 

• Proclamations issued by President; 

• Regulations made by President or a Minister; 

• Regulations issued by specific persons/designated statutory bodies - usually approved by higher 

authority; 

• Rules issued by Rules Board to regulate procedures in court; or 

• Notices and directions. 

Scrutiny of subordinate legislation 

Subordinate legislation is scrutinised and checked for— 

• drafting form and style; 

• validity with reference to the empowering Act; 

• possible conflict with other laws; and 

• constitutionality. 

When the OCSLA receives subordinate legislation, work is— 

• initiated by the Senior State Law Advisers; 

• assisted and guided by the Principal State Law Advisers; 

• checked by the Deputy Chief State Law Advisers; and 

• finally verified and approved by the Chief State Law Adviser. 
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     What is required from client?

1. An MS Word version of the draft subordinate legislation must be submitted to the OCSLA. 

2. Draft subordinate legislation must be in Arial 12 font, with 1.5 cm spacing, when submitted to the 

OCSLA. 

3. The format of subordinate legislation must mirror the format of the enabling legislation. 

4. The client must refer to the enabling legislation and other relevant provisions of the Act in terms of 

which the subordinate legislation is intended to be made (i.e. the empowering provisions). 

5. Draft subordinate legislation must be submitted to the OCSLA before being published for 

comment. 

6. The final text of the draft subordinate legislation, after comments have been taken into account 

and indicating the changes made, may be submitted to the OCSLA for final scrutiny, before the 

final publication of subordinate legislation for commencement. 

7. Reasons must be provided for the draft subordinate legislation and intended outcome (especially 

in the case of the amendment of subordinate legislation). 

8. The OCSLA needs at least 30 working days to scrutinise and comment on the subordinate 

legislation. 

9. Subordinate legislation should be submitted to the OCSLA via the legal division of the client after 

first being considered by that legal division, where possible – not by line function. 

10. When draft subordinate legislation is resubmitted to us, all our suggested amendments and 

comments must have been considered by the client. 

11. The client must submit reasons, in writing, for not accepting the suggestions made by the OCSLA. 

12. There should be no tracked changes, as effected by the OCSLA, on the document that is 

resubmitted to us for scrutiny. 
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    Validity of subordinate legislation

13. Any subsequent changes made by the client should be made on the OCSLA’s version that was 

submitted back to the client after first scrutiny. 

14. The client should clearly indicate new insertions in the draft subordinate legislation. 

15. All instructions and requests must be forwarded via e-mail to the OCSLA Registry: 

ocsla@justice.gov.za. 

16. Departments should not forward instructions to individual state law advisers, as this may result in 

instructions not being allocated timeously to the relevant team of state law advisers (e.g. when 

the state law adviser who received the e-mail is no longer with the OCSLA or is on leave). 

17. Where a request is urgent, sufficient reasons for the urgency must be provided. 

• Provisions in subordinate legislation must be intra vires their enabling legislation 

• The scope of delegated power must be determined by interpreting the empowering legislation 

(i.e. the regulation-provision). 

• Delegated legislation must fall within the four corners of a statute and if it exceeds the scope of 

the statute, such legislation may be regarded as invalid. 

• One may not interpret statute delegating power so as to include a right to sub-delegate, unless 

expressly or impliedly authorised. 

• Subordinate legislation is construed in light of the enabling legislation and must give way to 

enabling legislation in case of inconsistency. 

• Subordinate legislation may be attacked on the basis of— 

• the manner in which the delegated power has been exercised, e.g. statutory conditions attached 

to exercise of power not complied with; or 

• the content of legislation, e.g. exercise of power was not in its substance within the scope of the 

delegated power. 

• Prohibition and power to regulate 

• If a subordinate law-making body may regulate a certain type of activity, it is not thereby 

authorised to prohibit that type of activity altogether, but may prohibit conduct incidental to or 

connected with activity which is being regulated. 
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 Guidelines for clients

• The fact that a matter is not prohibited does not mean that it may be regulated on. It still requires 

authority from the enabling Act. 

• Delegated power used for purpose not intended by enabling statute 

• If the power to make subordinate legislation is used for a purpose not intended and therefore not 

conferred by enabling legislation, that subordinate legislation is ultra vires. 

• Regulation and “implied” power 

• If the object of enabling legislation would be defeated if an additional power to do what is 

reasonably incidental is not implied, it should be construed as implied. 

• Imposition of penalties 

• The power to make subordinate legislation does not include power to impose a penalty for 

contraventions thereof, unless expressly so provided in enabling legislation. 

1. Subordinate legislation must not be vague and obscure. It must be reasonably clear and certain. 

2. The power to make subordinate legislation includes the power to repeal or amend it in the same 

manner that it was made, unless the contrary intention appears from enabling Act - (section 10(3) 

of Interpretation Act, 1957). 

3. Parliament cannot confer power on a subordinate legislative body to amend or repeal an Act of 

Parliament. 

4. Subordinate legislation is necessarily construed in light of enabling provision and it is thus necessary 

to have thorough understanding and knowledge of the enabling statute as a whole. 

5. An appreciation of the purpose of the enabling statute is particularly important. 

6. Aim must be to achieve consistency in language and content with the enabling statute and other 

statutes in pari materia (i.e. that relate to the same subject). 

7. Expressions in subordinate legislation have the same meanings as they have in enabling legislation, 

unless a contrary intention appears. See definition of “this Act” in enabling legislation. 
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8. The use of similar words and expressions to signify different meanings may lead to semantic 

ambiguity and is an avoidable source of confusion. 

9. The following general empowering provision (and similar) may not be used to make regulations of 

a substantive nature: 

a. “The Minister may make regulations which are necessary or convenient to be prescribed 
for carrying out or giving effect to… [the enabling] Act”. 

10. In the absence of any express statutory authority, the general empowering provision finds 

application only in the event of matters of an administrative or procedural nature and cannot be 

used to make regulations of a substantive nature, such as regulations widening the scope of the 

enabling Act. 

11. The Office does not certify subordinate legislation. 

12. Comments and suggested amendment are made in order to be of assistance to the client. The 

client is free to accept or reject our comments and suggested amendments. 

13. Clients are not required to resubmit subordinate legislation to us once they have incorporated our 

suggested amendments. 

Mano Naidoo, Jer Mclachlan and Yolandé van Aswegen 
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           Processing of Bills by Office of the Chief State Law Adviser

Our Service 

• One of the core functions of the OCSLA relates to processing of Bills. The service encompasses the 

scrutiny, drafting and certification of Bills. 

• We provide the service to the national executive, all government departments and Parliamentary 

Committees. 

Mandate 

• The Cabinet took a decision that all Bills submitted for its approval be accompanied by a legal 

opinion from our Office on their constitutionality. The Cabinet Roadmap of 2009 directs the Chief 

State Law Adviser to provide the Cabinet with non-binding preliminary certification legal opinion 

on all Bills submitted to the Cabinet for approval. In terms of the Cabinet decision, two preliminary 

opinions are sought from the OCSLA: One is sought prior to requesting the Cabinet for approval 

to publish the Bill for public comments, whilst the other one is sought after the consideration of the 

public comments, but prior to approaching the Cabinet to request approval to introduce the Bill 

in Parliament. There may be a number of exchanges of versions of Bills and comments in between 

these preliminary opinions in a quest to improve the provisions of the Bill, before its final 

certification. 

• This mandate relates to draft legislation and not to the development or scrutiny of policy or 

discussion papers. To prevent conflict of interest and in order to maintain our independence, we 

are not involved where government departments require us to provide a legal opinion in the 

policy-stages of legislation. 

• The Rules of Parliament entrust our Office with the final scrutiny, certification, and providing advice 

on the tagging of Bills initiated by members of the Cabinet prior to their introduction in Parliament. 

Rule 279(2) of the Rules of the National Assembly, 9th Edition, 26 May 2016, requires the Chief State 

Law Adviser or a state law adviser designated by the Chief State Law Adviser to certify Bills 

introduced by a Cabinet Member or a Deputy Minister. 
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     What is required from client Departments?

1. To prevent delays all work, including Bills, must be submitted to the OCSLA Registry at 

ocsla@justice.gov.za for proper allocation, and not to an individual State Law Adviser. 

2. Client departments often forward work to the last State Law Adviser they interacted with. When 

such State Law Adviser is on leave or no longer with the Office, the matter simply sits in that State 

Law Adviser’s inbox without being allocated or attended to, resulting in delays. 

3. Departments are required to provide contact details of the relevant person in the department 

dealing with the Bill. 

4. When Bills are submitted for scrutiny and certification, State Law Advisers must be afforded a 

period of six weeks to ensure enough time for scrutiny. An electronic (MS Word) version of the final 

draft of the Bill must be submitted. The policy document informing the provisions of Bill the must 

also be provided. 

5. A Bill must be accompanied by a Memorandum on the Objects of Bill indicating— 

• reasons for the Bill or amendment Bill; 

• institutions or bodies consulted; 

• constitutional implications; 

• financial implications for the State and, if any, whether such have been budgeted for; and 

• Parliamentary procedure (i.e. how the Department proposes that a Bill be tagged). 

6. If a preliminary opinion is required for introduction in Parliament, the following must also be 

attached: 

• An approved Cabinet Memorandum; 

• confirmation that the Bill has been approved by the Cabinet without changes, or indicating 

any Cabinet directed changes; and 

• any relevant judgment, legal opinion or SA Law Reform Commission report pertaining to the 

Bill. 
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  Office process

• A Senior State Law Adviser initiates the work on a Bill. He or she familiarises him/herself with the 

subject-matter of the Bill and conducts research (case law, comparative legislation, international 

law, etc.). The Senior State Law Adviser identifies legal, constitutional and implementation issues in 

the Bill. Consultation with the relevant official in the Department may be required to address issues. 

Where policy is unclear, the Senior State Law Adviser may need to seek further instructions from the 

Department. Finally, the Senior State Law Adviser attends to the drafting of the Bill and the legal 

opinion. 

• The Senior State Law Adviser’s drafts of the Bill and legal opinion are checked by a Principal State 

Law Adviser, who makes any necessary comments or proposed changes. The Senior State Law 

Adviser has to consider and attend to comments or proposed changes of the Principal State Law 

Adviser. There may often be some discussion or engagement required at this stage to iron out issues 

and to seek a common understanding. 

• After this, a Deputy Chief State Law Adviser considers the drafts and where necessary makes inputs 

and approves work. The same process of engaging with inputs and proposed changes, as above, 

is undertaken. Where the Deputy Chief State Law Adviser makes inputs, both the Senior State Law 

Adviser and Principal State Law Adviser have to engage with those and seek resolution thereof with 

Deputy Chief State Law Adviser. This process may need to be repeated if the Chief State Law 

Adviser gets involved in approving the work and makes inputs. 

• In exceptional cases, the Chief State Law Adviser considers the drafts and, where necessary, makes 

inputs and approves work for dispatch to client departments. 

• Just to give an indication of the workload involved, each Principal State Law Adviser oversees the 

work of about four Senior State Law Advisers. Each Deputy Chief State Law Adviser oversees the 

work of about three Principal State Law Advisers. The Chief State Law Adviser oversees the work of 

everyone involved. As will be appreciated, this has time implications. 
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OCSLA quality assurance

Parliamentary process

• Scrutiny ensures Bills are legally sound and within constitutional bounds. 

• Legislative drafting ensures Bills are properly drafted in form and style that conforms to legislative 

practice. The State Law Adviser team has to ensure that— 

• Government policy is adhered to; 

• the relevant research is conducted; 

• Constitutional, legal and practical implementation issues are addressed; 

• international law is taken into account; and 

• the good law checklist is applied. 

• As State Law Advisers, we have a bird’s eye view of legislation administered by various departments. 

In this regard, we are able to— 

• tell where there are policy conflicts; 

• identify duplications of mandates or legislative provisions; 

• advise Departments to consult key stakeholders early on to smooth the process of passing Bills. 

• Once Cabinet has approved that a Bill be introduced in Parliament, such Bill is submitted to the Chief 

State Law Adviser for certification before the introduction thereof in Parliament. 

• After certification by a State Law Adviser, a Bill is submitted with the Memorandum on the Objects 

thereof, together with the certificate, to the Bills Office in Parliament. 

• Proofs from Parliament’s Printers are checked for errors by the State Law Advisers, the Department and 

Bills Office and corrections are marked on the text of the Bill for communication to the Printers. 

Engagements with the Bills Office are undertaken on finer editing of the Bill by the State Law Advisers. 

• At the certification stage, Departments have to ensure there is compliance with the Rules of 

Parliament in relation to the introduction of Bills. Letters to the Speaker of the National Assembly and 

Chairperson of the National Council of Provinces must be prepared and submitted to Parliament. The 

Department must attend to the publication of an explanatory summary of the Bill in the Gazette. The 

Bills Office in Parliament is able to give guidance in this regard. 
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     Areas for improvement / Challenges

• Once a Bill is introduced, the State Law Advisers assist Parliamentary Committees with legal advice 

relating to legal issues and constitutionality of the provisions of the Bill. The State Law Advisers also assist 

with the drafting of Committee amendments, if required by the Committee. Committee Amendments 

include the drafting of amendment lists and checking if Bills from Printers correctly reflect the 

Committee amendments. 

• The scrutiny of Bills is quite a painstaking and involved process, requiring time and concentration. 

• Departments tend to request our preliminary opinions and scrutiny at very short notice which affects 

the quality of the final product. 

• In many instances, departments do not have the policy informing the provisions of Bills developed or 

ready for scrutiny, which shortcoming affects the application of the rationality test. 

• At times, Bills that are at an infancy stage are submitted to the State Law Advisers with provisions that 

have not been properly thought through. 

• In many instances, National Economic Development and Labour Council (“NEDLAC”) processes and 

interdepartmental consultations have not been undertaken. Consultations must be undertaken with 

key stakeholders and sectoral departments affected by the legislative provisions, such as the National 

Treasury, Cooperative Governance and Traditional Affairs, etc. 

• Officials at client departments often take too long to respond to comments and queries. At times, 

departments take years to revert to the State Law Advisers, such that there is at times institutional 

memory loss as responsible persons often change jobs or retire. 

• Departments often require us to scrutinise, or comment on, policy or discussion documents. Some 

departments want us to be involved in their internal processes, such as the consideration of public 

comments. This compromises our independence when we later have to provide legal advice to 

departments. This also results in capacity issues for the State Law Advisers as we would never be able 

to do our core function if we did so. It is thus important for departments to secure appropriate human 

resource capacity for policy development and legislative drafting to ensure that the legislation 

developed is well considered. 

• Where the State Law Advisers have considered a Bill and provided a revised draft, departments often 
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effect changes on a different version of the Bill from the formatted revised draft. This would then entail 

that the State Law Advisers have to reconsider the Bill from scratch or undertake comparison between 

the various versions submitted or exchanged with the Department, resulting in delays. 

• The Memorandum on the Objects of a Bill often does not provide reasons or justification for the 

proposed provisions of the Bill, which impedes the process of determining constitutionality of the 

provisions of the Bill. 

• In December, the time when officials tend to take their annual leave, departments tend to rush, last 

minute, to submit to the State Law Advisers Bills which are often not ready. This negatively affects our 

time-frames as we are given 30 days within which to consider Bills, without reference to the period of 

annual leave. 

• At times, there is political interference in pushing for inclusion of policy that is constitutionally not sound 

which poses problems for the constitutionality of Bills. 

• If the issues noted above can be addressed, it can improve the final product, ensure better working 

relations between the OCSLA and Departments and ensure the smooth processing of Bills. 
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 Checklist

The following checklist conveniently gathers together most of the main considerations a drafter 
should take into account before, during and immediately after the composition of an 
enactment. It is taken (with minor adaptations) from the checklist devised by the "Law Review 
Project" of South Africa. 

Good Law Checklist Part 1 -
Constitutionality 

The questions in Parts 1 and 2 apply to laws (legislation and regulations) made for any purpose 
whatsoever. Most answers must, as indicated, be "Yes". In some cases "No" can be justified by 
very special constitutionally valid circumstances. 

Nr Question Yes No If "No, THE SPECIAL 
REASON 

1 Does the legislative body for whom the law has been prepared 
have the power under the Constitution to pass the law?(S43) 

Is the Bill properly tagged? S74-Constitutional amendment; 
S75; S76; S77-Money Bills 

Must be "YES". (If "NO" 
the law will be 
unconstitutional) 

2 Is the proposed law a law of general application, equally 
applicable to all? 

Must be "YES" if not, it 
must fall within 
allowed exceptions 

3 Is the purpose of the law set out in the long title? 

4 Is the justification for the law set out in the preamble if one is 
needed? 

5 Does the law comply with the requirements of the rule of law: 
Bear in mind the Promotion of Administrative Justice Act 2000 

a) Is the law free of provisions which allow the arbitrary 
exercise of power by any person? 

Must be "YES" 

b) Is the law clear? Must be "YES " 

c) Is the law precise? Must be" YES" 

d) Is the law unambiguous? Must be" YES" 

e) Is the law free of retrospective provisions that either 
impose duties or take away existing rights? 

Most likely must be 
"YES" 

f) Does the law conflict with any existing law 

g) If the law conflicts with existing laws, does it identify such 
laws and amend or repeal them? 

h) Is the law compatible with the Republic's 
international obligations? 

Must be" YES" 

6 Does the law avoid limiting the rights in the Bill of Rights? If No see 7 and 8 

7 If the law limits any of these rights, does the limitation comply 
with any internal limitation set out in the relevant provision or 
the general limitation set out in S36? Take guidance from 
values in S1. remember life and human dignity are non-
derogable S37 

Must be "YES" 
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8 Does the law uphold the separation of powers between 
legislature, executive and judiciary? 

Must be" YES" 

9 If the law authorises any person to make regulations: 

a) Does it define clearly who may make the regulations? Must be" YES" 

b) Does it define clearly and limit the purposes for 
which regulations may be made? 

Must be "YES" 

c) Does it give guidelines with which the regulations must 
comply? 

Must be "YES" 

d) Are the regulations restricted to administrative and 
procedural matters? Specific provision to be made in 
Act for penalties, fees, delegations and retrospective 
application 

Must be "YES" 

10 If the law authorises any person to exercise discretion: 
a) Does it define clearly who may exercise discretion? Must be "YES" 
b) Does it define clearly and limit the discretion? Must be "YES" 
c) Does it define clearly the purpose for which the 

discretion may be exercised? 
Must be "YES" 

d) Does it give guidelines as to the manner in which the 
discretion may be exercised? 

Must be" YES" 

11 If the law sets up a tribunal: 
a) Why are the courts not used? 

b) Is the tribunal free of administrative or 
executive responsibilities? 

Must be" YES" 

c) Does the law define the composition of the tribunal clearly? Must be" YES" 
d) Does the law define and limit the powers of the tribunal 

clearly? 
Must be" YES" 

e) Does the law require the tribunal to observe natural 
justice? Drafter be aware of Admin Justice Act; Access 
to information 

Must be" YES" 

Other essential matters 

1. Has the Bill received Cabinet approval? 

2. The following must be gleaned from the memorandum: 

• Does memo set out the principles and objects of the Bill; 

• A list of the persons who have been consulted; 

• A statement of financial implications of the Bill; 

• Opinion on tagging of Bill. 

Constitutional provisions to be aware of regarding specific legislation-

• S44(2)-when National Parliament may legislate on matters within a Schedule 5(provincial) 
functional area; 

• S55-powers of National Assembly regarding legislation (cannot initiate money Bill); (S68 
similar provision for NCOP); 
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• S73-legislative process/procedure in Parliament; 

• SS146-15 conflict between national and provincial legislation; 

• S154(2) Draft national or provincial legislation that affects the status, institutions, powers 
or functions of local government must be published for public comment before 
introduction to Parliament; 

• S214(2)-Equitable shares and allocations of revenue legislation to be enacted after 
consulting provincial governments, organised local government and Financial and 
Fiscal Commission; 

• S21'8(2)-national legislation for government guarantees to be enacted after 
recommendations of Financial and Fiscal Commission have been considered; 

• S229(5)-national legislation providing for municipal fiscal powers and functions to be 
enacted only after organised local government and the Financial and Fiscal 
Commission have been consulted; 

• S230(2)-national legislation for provincial loans for capital or current expenditure to be 
enacted after recommendations of Financial and Fiscal Commission have been 
considered; S230A(2)-similar provision for municipal loans. 

Other legislation to be aware of: 

• Public Finance Management Act; and 

• Competition laws especially when setting up statutory bodies with regulatory powers. 

Drafter's duty 

1. On general legislative policy-

• To look for constitutional issues which may arise; 
• To alert government to these; 
• To ensure as far as possible that the Bill is not open to constitutional challenge; and 
• To ensure compliance with any formal or procedural matters. 

2. Alternatives where instructions are inconsistent with the Constitution, Government can -

(a) drop the proposal; 

(b) proceed with the proposal, taking the risk of successful challenge in the courts; 

(c) seek an amendment to the Constitution; and 

(d) modify the proposal to permit conformity with the Constitution. 

The last of these calls for considerable ingenuity, tact and skill on the part of the drafter. 

3. Where are constitutional issues likely to arise? Legislation concerned with -
(a) separation of powers; are functions of e.g. courts to be usurped by the executive or the 

legislature. 

(b) the rule of law -

• interference with activities only in so far as is authorised by law; 
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• powers not to confer unfettered discretion; 

• powers should be subject to judicial review; 

(c) exceptional powers; 

(d) delegation of legislative powers; powers are delegated not transferred; and 

(e) fundamental rights and freedoms. 

Failure to follow laid down procedures. 

Good Law Checklist Part 2 - Feasibility 

(This ·list will assist state law advisers in seeking background information and it will also assist Departments 
and possibly parliamentary committees in handling Bills.) 

In some countries there are special bodies devoted to conducting "regulatory impact assessments" 
of particular Bills and regulations before they are enacted. In the UK there is the "Regulatory Impact 
Assessment Unit" of the Cabinet established under the Regulatory Impact Assessment Unit Act. In 
the Netherlands the "Quality of Law Academy" fulfils a similar function. The need for such bodies 
became evident in the 70’s and 80's whenthe mass of social and other legislationwas found to have 
unintended and undesirable consequences in terms of the excess of costs over benefits and the 
impact on the lives and liberties of individuals. In the Republic the "Parliamentary Committees" partly 
fulfil this function but their remit is limited and it is not clear if a committee can meaningfully test the 
feasibility of Bills. In the absence of a body like those in the UK and Netherlands, the following checklist 
(again relying onone devised by the "LawReview Project" of South Africa) should be of assistance. 

A The General Purpose and Objective of the Law YES NO 

1 Has the purpose of the law been defined? 

2 Has the importance of the purpose been quantified or evaluated? 

3 Does the importance of the purpose justify legislation? 

4 Has the objective (how the purpose will be achieved) been defined? 

5 Are there good reasons to believe that the law would achieve its purposes? 

6 Has an estimate been made of the benefits expected from the law? 

a) Is the estimate of the benefits realistic? 

b) Where the benefit has monetary value, has the value of the estimate been quantified? 

c) Has the estimate been recorded as matter of public record for later monitoring 
and performance evaluation? 

d) For accountability purposes, have the persons (preferably department heads) 
responsible for the estimation of benefits confirmed their satisfaction with the 
estimate? 

e) Has an estimate been made by when or over what period the benefits are expected? 

f) Has the estimate of the timing of benefits been recorded as matter of public record 
for later monitoring and performance evaluation? 

Virtual Stakeholder Engagement: The Office of the Chief State Law Adviser 25 



  

                    

                  

              
        

  

                
      

  

              

              

            
             

  

              
       

  

              
  

  

              
  

  

               
   

  

             
         

  

                
   

  

            

              
             

      

  

               
         

  

              
  

  

               
  

  

              
    

  

              
      

  

                 
  

  

                   
      

  

             

7 Has a list of alternative methods of attaining the purpose of the law been prepared? 

a) Have the alternative methods of attaining the purpose of the proposed law 
been considered and rejected for known compelling reasons? 

b} Has the repeal of existing law which may be causing or exacerbating the problem 
been considered as an alternative method? 

c) Is the proposed law clearly the best way of attaining the purpose? 

8 Will it be possible to implement and administer the proposed law? 

a) Have all departments and structures responsible for implementing the proposed 
law confirmed in writing that they have the administrative capacity to do so? 

b) If not, have adequate arrangements been made for the provision of the 
necessary capacity before the law is implemented? 

c) Does the implementation of the law require the diversion of resources from 
other purposes? 

d) If so, has adequate provision been made for the continued performance of 
those purposes? 

e) Can the law be implemented without additional budgets, or the appointment of more 
functionaries or officials? 

f) If not, have the relevant departments, particularly of finance and public services, 
been consulted regarding the proposed law and its implications? 

g) Has any special training which may be needed to apply the law been prepared, 
costed and budgeted? 

9 Will it be possible to enforce the proposed law? 

a) Have all departments and structures responsible for enforcing or policing the 
proposed law, particularly the police and the courts, confirmed in writing that they 
have the capacity to do so? 

b) If not, have adequate arrangements been made for the provision of the 
necessary capacity before the law has to be enforced? 

c) Does the enforcement of the law require the diversion of resources from 
other purposes? 

d) If so, has adequate provision been made for the continued performance of 
those purposes? 

e) Can the law be enforced without the appointment of more functionaries, 
police or judicial officers? 

f) If not, have the relevant departments, particularly of finance and public services, agreed 
to the proposed law and its implications? 

g) Has any special training which may be needed to enforce the law been prepared, costed 
and budgeted. 

10 Will it be possible to comply with the law in the ordinary course of events and is widespread 
compliance likely or achievable in practice? 

11 Is generalised compliance with the law achievable in practice and likely? 
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12 Has a cost-benefit analysis of the law been done? 

13 To ensure accountability, has a senior person or department head taken responsibility for 
accuracy and adequacy of the cost-benefit analysis? 

14 Is the expected cost to the State in all its forms of implementing and enforcing the law justified 
by the expected benefits? 

15 Is the expected cost to the public for compliance with the law justified by the expected 
benefits? 

a) Have the compliance costs for every sector or interest group affected directly by the law 
been estimated separately? 

b) Do the compliance costs affect poor and wealthy people fairly in proportion to their 
wealth and income? 

c) Do the compliance costs affect micro, small, medium and bigger businesses fairly in 
proportion to their wealth and income? 

16 Have all direct and indirect regulatory impacts, including side effects (secondary and 
unintended consequences), of the proposed law been considered? 

17 Does the expected benefit from the law outweigh likely undesirable side effects? 

18 Have all reasonable measures to minimise undesirable side effects been incorporated in 
the law? 

19 Is there any mechanism in place to monitor the effect of the law in order to improve its 
benefits and reduce its undesirable side effects? 

20 Has the inclusion of a "sunset" clause in the law been considered? 

a) If no sunset clause is included, has provision been made for monitoring the efficacy 
of the law in terms of its intended objectives, and anticipated cost and benefits? 

b) If so, does the sunset clause specify unambiguous criteria for its implementation? 
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Legislative Process Map

3. Cabinet Lekgotla 

• Government receives the electoral 
mandate which informs government 
policy; 

• Cabinet Lekgotla deliberates on 
strategic government policy priorities 
and directives. 

4. Development of the draft Bill by 
the Department 

• The Bill is drafted by Departmental 
Legal Units; 

• DGs Cluster deliberate on the Bill; 
• Departments submits the draft Bill 

to the Office of the Chief State Law 
Adviser (OCSLA) for quality 
assurance & constitutionality; 

• The OCSLA returns the pre certified 
Bill to relevant Departments and to 
the LOGB; 

• The political management 
structure reviews of the draft Bills; 

• Ministers of the relevant 
Departments submit the draft Bill to 
the OCSLA. 

8. Certification of the Bill by the Office 
of the Chief State Law Adviser 

• Departments refer their approved bills to 
the OCSLA for certification; 

• The Office of the OCSLA reports on the 
status of the Bill to the LOGB; 

• The OCSLA informs LOGB and the 
relevant departments of the Bills they 
did not certify; 

• The OSCLA returns the certified Bill to the 
Departments. 

10. LOGB Parliamentary Support Office 

• Liaise with the Parliamentary Liaison Officers 
(PLO) on submissions of Bills, translations, 
amendments; 

• Ensure Ministers accountability to answer 
to Parliamentary questions in respect of 
their Bills; 

• Tracking on amendments from Committees ; 

Drafting the Planning cycles in line with the 
constituency period 

14. Assentment to and Signing of the Bill by 
the President 

• After a Bill has been adopted by the two 
houses of parliament, the President then 
assents to and signs that bill into an Act of 
Parliament. 

1. Alignment of Legislation with 2. Presidency 
government policy 

• Cabinet Secretary requests 
• Departments provide policyDepartments to submit 

documents on the intended bills for legislative programme to the 
review by Cabinet Office; 

• The Departments; • Departments submit their 
• PCAS legislation programme 
• Office of the Chief State Law Adviser; informed by government 

policy and priorities; • DG Clusters; 
• Preparation of the draft • Other Departments with interest 

legislation programme by • Regulatory Impact Assessment where 
LOGB; necessary 

• Consultation with Political 
management structure on the 
draft list of Bills. 

5. Cabinet and Committee 
Stage 

• The responsible Minister presents 
the draft Bill to the appropriate 6. Preliminary Certification 
Cabinet Committee; by Office of the Chief State Law 

• Recommendation for the Bill to Adviser (OCSLA) be considered by Cabinet. • Bills must come before the OCSLA for 
• Cabinet deliberates on the Bill ; preliminary certification, as an early 
• Cabinet approves the Bill. warning system which will enhance 

quality control, before they go to 
Cabinet for approval. 

• In some instances, the Bill may 
undergo two processes of preliminary 7. Introduction of the Bill to certification (e.g. before publication Parliament of the Bill for comments). 

• The Legislation and 
Proceeding Unit in Parliament 
receives the Bill from the 
OCSLA; 

9. Bills that are not certified by the • The Bill is introduced to the 
Office of the Chief State Law Legislation and Proceedings 
Adviser Unit (Parliament); for proof 

reading and editing; • The OCSLA proof reads the Bill 
• Departments are requested to against the executive decision; 

submit a translated version of and if such a Bill is uncertified it is 
the Bill;returned to the office of the LOGB. 

• The Legislation and • The office of the LOGB refers 
Proceedings Unit ensures the uncertified Bills to Cabinet for 
printing of the bill; and further considerations and 
introduce the Bill on behalf of deliberations. 
the Ministers to the relevant 
Portfolio Committee 

11. Deliberations on the Bill by 
Parliament 

• Liaise with the Parliamentary Liaison 13. Passing of the Bill 
Officers (PLO) on submissions of Bills, by Parliament 
translations, amendments; 

• Adoption of the Bill• Ensure Ministers accountability to by the National answer to Parliamentary questions in Assembly and the respect of their Bills; National Council of 
• Tracking on amendments from Provinces 

Committees ; 
• Drafting the Planning cycles in line 

with the constituency period 

12. Presidency Office 

• Legal Services Unit in the Presidency facilitates the promulgation of 
proclamation from Departments; 

• The legal service to provide the LOGB with report on all the Acts that 
have been passed with a view to a register of Legislation. 

Sisa Makabeni, Veounia Grootboom and Theo Hercules 
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    Scrutiny of International Agreements

Role of the OCSLA in Scrutiny of International Agreements 

• The scrutiny of international agreements is done in terms of paragraph 5.20(a) of the Manual on 

Executive Acts of the President of the Republic of South Africa, 1999, and with reference to Chapter 5 

of the Constitutional Handbook for Members of the Executive, 1999, the Constitution and other 

relevant legislation in order to ascertain whether they are not in conflict with the domestic law of the 

Republic of South Africa. 

• State Law Advisers also ensure that the agreements are in line with the drafting form and style 

associated with international agreements. 

• For purposes of quality control, the OCSLA employs a system of teamwork. 

• In order for the OCSLA to provide an efficient and effective service to client departments, a MS Word 

version of the draft agreement that can be amended, must accompany the client’s request. 

• Upon scrutiny of an international agreement submitted to the OCSLA by a Department as indicated 

above the agreement together with our accompanying opinion are sent back to the relevant 

government department for further processing of the agreement, which brings the involvement of the 

OCSLA regarding the agreement to an end. Further processing of the agreement by the relevant 

government department entails, inter alia, the preparing of a President’s Minute by the responsible 

government department for signature by both the responsible line function Cabinet Minister and the 

President. 

• According to the Directive for the Conclusion of International Agreements 2019 (“Directive”) published 

by the Office of the Chief State Law Adviser (International Law) (“OCSLA (IL)”) the text of the 

international agreement must also be certified by the OCSLA (IL) in order to obtain a President’s 

Minute. 

• According to the Directive the following documents need to be submitted in order to obtain 

certification of the international agreement: 

• The text of the President’s Minute (before signature by the responsible Minister); 

• explanatory memorandum, indicating the proposed date of signature; 

• the final text of the international agreement; 

• certificate of Authenticity issued by the Minister of the responsible line-function department in the 

case of multilateral agreements; 

• a copy of the legal advice of the State Law Advisers of OCSLA; and 

• a copy of the legal advice of the State Law Advisers (IL) of DIRCO. 
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• It is further indicated that after certification has been completed by OCSLA (IL), the responsible line-

function official in the relevant government department must submit all the certified documents to 

the responsible Minister to counter-sign the President’s Minute. After counter-signature by the Minister 

the Z137 folder with the following documentation must be submitted to the Presidency in twofold: 

• The text of the President’s Minute signed by the relevant Minister; 

• explanatory memorandum, indicating the proposed date of signature; 

• the certified text of the international agreement; 

• the legal advice of the State Law Advisers of the OCSLA; and 

• the legal advice of the State Law Advisers (IL) of OCSLA (IL). 

What Constitutes an International Agreement? 

• Section 231 of the Constitution provides for international agreements but does not define the term 
“international agreement”. 

• Article 2 of the Vienna Convention on the Law of Treaties, 1969, defines a treaty as “an international 
agreement concluded between States in written form and governed by international law, whether 
embodied in a single instrument or in two or more related instruments and whatever its particular 
designation”. 

• In order for an agreement to be considered an international agreement, it must comply with the 
following: 

• It must be an agreement entered into between States or between a State and an international 
organisation. 

• The agreement must create or intend to create legal rights and obligations between the Parties. 
In other words the agreement must be legally binding. 

• The agreement must be in writing and be governed by international law. 

• Taking the above criteria into consideration, it follows that agreements that do not comply with the 
said criteria, will not be international agreements as contemplated in section 231 of the Constitution 
and as such do not fall within the ambit of this section. 

• International agreements can be either bilateral or multi-lateral. 

• Bilateral agreements are concluded between two parties whilst multi-lateral agreements are usually 
concluded between a number of parties (member states). 

• Although the Constitution only refers to “international agreements” such agreements can also be 
referred to as a “Memorandum of Understanding”, “Protocol” or an “Exchange of Notes”, to which 
section 231 of the Constitution may still apply. 

Sivhaga Netshitomboni, Phuti Setati and Jaco Nel 
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    Structure of International Agreement

PREAMBLE: 

The Preamble contains the background and general aims and objectives. 

Paragraphs of the Preamble should not be numbered and usually start with a gerund printed in uppercase 

bold lettering. 

Concluding sentence must read as follows: 

“HEREBY AGREE as follows;” or “HAVE AGREED as follows:”. 

DEFINITIONS AND TERMS: 

Words defined in the definition Article must be arranged alphabetically. 

Where reference is made to the laws of the country of a Party to an agreement, the phrase “domestic 

law” must be utilised instead of “municipal law”. 

NUMBERING OF ARTICLES 

Articles must be numbered in accordance with the method used in the legislation in the RSA. Each Article 

must be furnished with a heading and an article number, both preferably positioned in the centre of the 

page. 

Provisions of international agreements are referred to as “Articles”, “sub-Articles” and “paragraphs” (i.e. 

Article 1, sub-Article (1) and paragraph (a) etc.). 

BASIC SUBSTANTIVE PROVISIONS 

The first or second Article should designate Competent Authorities who will be responsible for the 

implementation of the agreement, such as Departments. Such Competent Authorities must not be 

referred to in the Title of the agreement. 

Every agreement should include an Article that provides for resolution of disputes. 

Every agreement should include an Amendment Article. Amendments of international agreements are in 

fact international agreements in their own right and are subject to the same constitutional requirements 

as the original agreement. 

The last Article in international agreements usually deals with Entry into Force, Duration and Termination. 

Since the decision in the case of Earthlife Africa and another v Minister of Energy and Others [2017] 

ZAWCHC 50, the following entry into force provision appears to be generally accepted: 
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“This Agreement shall enter into force on the date on which the Parties have notified each other in 

writing through the diplomatic channel of their compliance with their respective constitutional 

requirements necessary for the implementation of this Agreement. The date of entry into force shall 

be the date of last notification.” 

SIGNATURE CLAUSE 

Agreements may be concluded either in a single or two or more languages and depending on the 

number of languages used, must be drafted as follows: 

IN WITNESS WHEREOF: the undersigned being duly authorized thereto by their respective Governments, 

have signed and sealed this Agreement in two original languages in the …. and in English languages, all 

texts being equally authentic. 

IN WITNESS WHEREOF: the undersigned, being duly authorized thereto by their respective Governments, 

have signed and sealed this Agreement in duplicate in the English language, both texts being equally 

authentic. 

DONE at ……….. on this…………… day of……………………... 2021. 

FOR THE GOVERNMENT OF … 
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 “Tagging”

• Section 231(2) and (3) of the Constitution provides as follows: 

“(2) An international agreement binds the Republic only after it has been approved by 

resolution in both the National Assembly and the National Council of Provinces, unless it is 

an agreement referred to in subsection (3). 

(3) An international agreement of a technical, administrative or executive nature, or an 

agreement which does not require either ratification or accession, entered into by the 

national executive, binds the Republic without approval by the National Assembly and the 

National Council of Provinces, but must be tabled in the Assembly and the Council within 

a reasonable time.”. 

• Paragraph 5.5 of the Manual on Executive Acts of the President of the Republic of South Africa, 1999, 

stipulates that agreements of a technical, administrative or executive nature refer to agreements 

which are departmentally specific, and which are not of any major political or other significance. 

These agreements generally have no financial consequences and do not affect the domestic law of 

the Parties. 

• According to Chapter 5 (paragraph 5 on p 44) of the Constitutional Handbook for Members of the 

Executive, 1999, technical, administrative or executive agreements are agreements which-

(a) are departmental specific; 

(b) are of no major political or other significance; 

(c) have no financial consequences; and 

(d) do not affect domestic laws. 

• Therefore, international agreements that fall within the purview of section 231(3) of the Constitution, 

do not require either ratification or accession but bind the Republic without approval by both Houses 

of Parliament, and need only be tabled in the said Houses of Parliament within a reasonable time. 

In conclusion clients must realise that It is essential that the OCSLA be given sufficient time to perform its 

functions with regard to international agreements effectively and efficiently. Constant unsubstantiated 

urgent requests may impact negatively on quality of work. 
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Translation of Bills and Subordinate Legislation

Submissions, Considerations and Challenges

Background Information 

• The Language Unit in the Office of the Chief State Law Adviser (OCSLA) was established in Cape Town 
in 2008. It started as a pilot project with three legislative language practitioners, who were appointed 
on a contract basis, that is, to translate legislation into three Nguni languages, viz. Siswati, isiZulu and 
isiXhosa. Needless to mention, English was the main source language. It is only on rare occasions that 
indigenous South African languages are source languages. 

• In May 2010, the Language Unit became a fully-fledged entity in OCSLA. A Senior Legislative 
Language Practitioner was appointed in August 2010 to manage the Language Unit, which comprises 
10 legislative language practitioners. At the moment there is only one legislative language practitioner 
for each of the official languages. 

Mandate 

• Our mandate stems from section 6(1) of the Constitution. The official languages of the Republic 
are Sepedi, Sesotho, Setswana, Siswati, Tshivenda. Xitsonga, Afrikaans, English, isiNdebele, isiXhosa 
and isiZulu. 

• Recognising the historically diminished use and status of the indigenous languages of our people, 
the state must take practical and positive measures to elevate the status and advance the use of 
these languages. 

• Joint Rules of Parliament - Rule 220 Language requirements for Bills 

(1) A Bill introduced in either the Assembly or the Council must be in one of the official languages. 
The Bill in the language in which it is introduced will be the official text for purposes of 
parliamentary proceedings. 

(2) The official text of the bill must be translated into at least one of the other official languages and 
the translation must be received by Parliament at least three days before the formal 
consideration of the bill by the House in which it was introduced. 

• Currently, the Language Unit comprises of only one Legislative Language Practitioner (LLP) per 
language. This means that a specific language becomes unavailable when the LLP has resigned or is 
on leave. It also means LLPs have to edit their own work, which is hardly ideal. 

• Priority is on primary legislation followed by subordinate legislation. 

• Our time-frames are 55 days. However, technicality and the number of words are always considered. 

• Clients must submit MSWord documents, not PDF. PDF documents delay the translation process 
because the LLP has to type the translation from the word document while looking at the pdf. 

• Clients must familiarise themselves with the legislative process. 
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Important issues for consideration 

Our clients must please note the following: 

• On the basis of Joint Rule 220 of Parliament and owing to a lack of resources, we only translate an 
English Bill into one official language. 

• Our primary mandate is to translate, edit and proofread legislative texts in the OCSLA. 

• We also develop terminology excerpted from the translated, edited texts for all the official languages. 
So far 500 terms have been discussed with subject experts. It has become necessary to also translate 
related texts such as policy documents; PAIA Manuals, posters and any other documents assigned to 
us by the Department of Justice and Constitutional Development (Department) and other 
departments. 

• Afrikaans is still the second most common language in South African legislation. 

• isiZulu is not only most advanced language in legislation, but also the language that is mostly in 
demand. 

• Sepedi is the third most common language, followed by Setswana and Sesotho, Tshivenda, Xitsonga 
and then Siswati and isiNdebele. 

• Legislation amending principal Acts that had been translated into a specific language will be 
translated into that language. For example, if the principal Act of an Amendment Bill is in Sesotho then 
the Bill will be translated into Sesotho. 

• In the past, lack of patience has resulted in some of our clients sending their requests to freelancers. 
Such translations are usually shoddy and inconsistent due to lack of terminology and lack of 
knowledge of legislative language. We advise our clients to be patient and not submit to expensive 
freelancers, but to submit to credible institutions that translate specialized fields on a regular basis. 

• In the past, lack of patience has resulted in some of our clients sending their requests to freelancers. 
Such translations are usually shoddy and inconsistent due to lack of terminology and lack of 
knowledge of legislative language. We advise our clients to be patient and not submit to expensive 
freelancers, but to submit to credible institutions that translate specialized fields on a regular basis. 

Clients and Stakeholders 

Our clients are as follows: 

• National departments 
• Parliament 
• Department of Sports, Arts and Culture (custodian of languages, arts, heritage and culture) 
• Pan South African Language Board 
• Institutions of Higher Education 

Conclusion 

It is important to keep communication channels open. 

Todani Nodoba 
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Guardrail State performance through administrative law compliance
– Prof. Thuli Mandonsela
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Administrative law compliance as guardrails for public institutions
- Prof. Geo Quinot
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       Vote of thanks by Adv. Ayesha Johaar

Colleagues, guests, friends, we want to acknowledge and appreciate your attendance of the 

Stakeholders’ Conference held virtually today. Like us, we know that you are inundated with work and 

trying to finalise and reach your set milestones by mid-December. 

A special thanks to the Acting Chief State Law Adviser, Susan Masapu, for arranging the event and 

having the wisdom to know that an interaction would be valuable. It allows us to at the very least 

pause to acknowledge our difficulties experienced over the last two years. But more than this, this 

event has also allowed us to regroup and reaffirm our commitment to the success of the state. The 

event has, lastly, enabled us to reflect on the value we set out to deliver vis-à-vis the value that is 

received and experienced by our stakeholders. 

We would like to thank Professor Thuli Madonsela for reminding us that we first and foremost serve each 

other, quite separately from the heads of portfolios in government. As the OCSLA we undertake to 

bear this in mind going forward to bring about improved relations and an improved understanding of 

the pressurised environment within which we all have to carry out our functions. We only ask that it 

goes both ways. We invite you to send comments at any time. 

We would like to thank Professor Quinot for reminding us of the ever evolving nature of our 

jurisprudence and the importance of keeping abreast with developments to ensure a relevant, 

accurate and responsive service and product from the OCSLA. 

We hope as stakeholders you will experience an enhanced service from the OCSLA in the future, 

having heard your challenges and difficulties. 

Finally to all our administrators, thank you for your tireless work to arrange and run this event. 

Go well over the festive season. 

We hope 2022 brings health and success to us all. 

Thank you. 
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