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opinion piece

Celebrating
Human Rights
Month in
South Africa
John Jeffery - Deputy Minister of The Department of Justice and Constitutional Development

In March we celebrate Human Rights Month. It is a celebration of the attainment of universal
human rights for all in our country – fundamental rights that were denied to the majority of
our people for a very long time.
It is also a time of reflection and remembrance, as we
remember and pay tribute to the many people who lost their
lives in the struggle for freedom and the liberation from
apartheid.
On 21 March 1960, the community of Sharpeville and
Langa townships, like their fellow compatriots across the
country, embarked on a protest against pass laws. The
apartheid police shot and killed 69 of the protesters at
Sharpeville, many of them shot while fleeing. Many other
people were killed in other parts of the country.
The tragedy came to be known as the Sharpeville
Massacre and it exposed the apartheid government’s
deliberate violation of human rights to the world.
The democratic government therefor declared 21 March
as Human Rights Day to commemorate and honour those
who fought for our liberation and the rights we enjoy today.
Our Constitution is often hailed as one of the most
progressive in the world, with it entrenching fundamental
values of human dignity, the achievement of equality and the
advancement of human rights and freedoms, non-racialism
and non-sexism, the supremacy of the constitution and the
rule of law.

what are our people’s lived experiences in
terms of their human rights?
The Foundation for Human Rights (FHR) recently
concluded a Socio-Economic Justice for All (“SEJA”)
Baseline Survey and the findings will be officially
released in March. The Baseline Survey’s final sample
consisted of 24 897 interviews and provides us with
very useful information in order to assess where we
stand on constitutional and human rights awareness.
Respondents were asked how satisfied they were with
the way that human rights are respected in South Africa.
More than a quarter (28%) stated that they were not at
all satisfied, with a similar proportion (29%) saying that
they were only slightly satisfied. This means that the
majority were not satisfied with the respect for human
rights in the country.
Recent media reports also provide proof that we are
nowhere near having the type of society that the Constitution
envisages.
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For example, the South African Human Rights
Commission (SAHRC) recently instructed a doctor in Mokopane,
Limpopo, who separated patients according to race to make
a public apology‚ do community service and participate in
anti-racism advocacy workshops. The commission received
several complaints that the doctor segregated his patients
into different waiting areas‚ consultation rooms‚ and reception
areas. The commission conducted several inspections at the
medical rooms and confirmed that both the patients and the
staff were being segregated on the basis of race.
We also read about an allegedly racist attack on longdistance runner Thabang Mosiako at a North West University
event. And the University of Pretoria’s student residences
have been in the news once again because of a lack of
transformation in the whites-only residences.
One has to agree with Mondli Makhanya who, in an article
called “Of cakes and race wars,” recently wrote that:
“We are not the syrupy rainbow nation that the diminutive
archbishop and the first president of the “free” South
Africa wished us to be. These two great men wished us
to be a human representation of the flag. They so wished
us to be, they even believed we had arrived there.
Regretfully not enough practical work had gone into
building that non-racial society, which in any case was
always going to take decades of effort to perfect….”

children of the poor and working class. It must be the year
in which we accelerate the return of the land to those from
whom it was taken and in which we plant the seeds of an
agricultural revolution that grows the economy, feeds the
nation and improves the lives of the rural poor.
This must be the year in which we make great strides
in unlocking the wealth of our economy and attracting
greater investment in those industries that have the greatest
potential, including mining, manufacturing, agriculture and
tourism.”
For us in the Department of Justice and Constitutional
Development, every new day provides us with an opportunity
to realize the human rights of the people we serve.
The attainment of human rights and access to justice remain
at the top of our agenda. The Prevention and Combating
of Hate Speech and Hate Crimes Bill is going through the
clusters and as in on its way to Cabinet for approval. The
protection of vulnerable groups remains an ongoing focus of
our work.
At the forefront of our human rights work is the work
being done by our Constitutional Development Branch.
The LGBTI National Task Team is continuing with the
important work that it does in combating violence and
discrimination of lesbian, gay, bisexual, transsexual and

So where do we go from here? What needs to be done?
Makhanya is correct when he says, in the same article, that
“South Africa’s racial divisions will not be waved away with a
wand. Beyond healing the wounds, creating social cohesion
and forging harmony we need to tackle the crisis of racebased inequality head-on.”
One of the best ways we can do this, is to recommit
ourselves to the vision of Nelson Mandela as we celebrate
2018 as the year in which we honour Madiba. The year 2018 is
the centenary of his birth.
Government has set itself formidable goals for the year
ahead.
As President Ramaphosa recently said; “… it is a year of
celebration, but it must also be a year of action. It must be
a year in which we work together to forge a social compact
for economic growth, job creation and transformation. We
must work together, as Madiba taught us, to push back the
frontiers of poverty by providing quality education to the
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intersex persons.
We are putting a strong focus on the National Action
Plan against Racism, Racial Discrimination, Xenophobia and
Related Intolerances and hope to have the NAP completed
during this year.
We shall also be meeting our international human rights
commitments as we will be hosting the SADC Meeting of
Ministers of Justice and Attorneys-General and also when we
appear before the United Nations’ Committee on Economic,
Social and Cultural Rights later in the year to present our
country report on our compliance with the International
Covenant on Economic Social and Cultural Rights.
Madiba once said that “to deny people their human rights
is to challenge their very humanity.”
We must ensure that we leave no one behind, let us never
deny anyone their human rights.
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President Cyril Ramaphosa delivered the State of the Nationa Address in Parliament recently.
Here are a few highlights:

Justice Quick Facts

SoNA-In-Numbers
Population
100th
100th
the anniversary of
the birth of former
President Nelson
Rolihlahla Mandela.

the anniversary of
the birth of Struggle
stalwart Mama
Nontsikelelo Albertina
Sisulu.

57 million - South Africa’s
diverse population.

Employment

Tourism

•

3,2 million - work opportunities created by public
employment programmes.

•

1 million – public servants employed by the State.

700 000

•

6 million – working South Africans whose earnings are
expected to increase.

direct jobs being
sustained by tourism.

Social development
•

3,5 million – indigent households being supported by
government’s free basic services programme.

•

17 million – social grants being paid each month, benefiting
nearly a third of the population.

•

1 million – children in early childhood development facilities.
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Education

•

60,6% – matric pass rate in 2009.

•

75,1% – matric pass rate in 2017.

•

1 million – students enrolled in higher education in 2018.

•

500 000 – students enrolled in higher education in 1994.

•

39 500 – bursaries to be awarded by the Funza Lushaka Bursary
Programme for Initial Teacher Education over the next three years.

•

1 million – internships to be created in the next three years.

•

R350 000 – the gross combined annual income of households of
first-year students benefiting from free higher education in 2018.

Economy and investment
•

R57 billion – amount spent on locally produced goods.

•

30% – value of public procurement to be set aside to small, medium and
micro enterprises, cooperatives, and township and rural enterprises.

•

R1,5 billion – the value of the Small Business Fund established through
the CEOs Initiative.

•

26 – countries whose markets will be combined by the free-trade area.

•

625 million – population of 26 countries whose markets will be
combined by the free-trade area.

Infrastructure
development
•

6

Health
•

2 million – additional people to be initiated on
antiretroviral treatment by December 2020.

187 – schools in rural and
underprivileged urban areas
across the country completed
under the Accelerated
Schools Infrastructure
Delivery Initiative
programme.
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Finance Minister Malusi Gigaba delivered the Budget Vote Speech in Parliament recently.
Here is a breakdown of the budget.

Information supplied by: National Treasury: www.treasury.gov.za
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legislation watch

Solomon Mahlangu

Maintenance Amendment Act,
stricter measures for defaulters
amendment bill
Thousands of single-parents face an
uphill battle when trying to claim child
maintenance from their former partners.
Defaulters try to avoid their responsibility of
maintaining and providing for their children
by changing jobs, residential addresses,
cutting all contact with their children and
blatantly refuse to assist financially.
As a result, the Department of Justice & Constitutional
Development (DOJ&CD) has stepped up and introduced new
measures to create a more comprehensive maintenance
system in the country. The new Maintenance Amendment
Act seeks to help the most vulnerable in society, which are
women and children, so that they are provided for by those
who have an obligation to maintain them.
The Act empowers law enforcement bodies to take
disciplinary steps against maintenance defaulters. The Act,
highlights Deputy Minister John Jeffery, is part of a wider
range of measures introduced by DOJ&CD to bring about real
change in service delivery to maintenance beneficiaries and
ensure access to justice for all. “As a Department, we pride

8

ourselves on the interventions that we continue to initiate
in order to improve maintenance systems and ensure that
children are taken care of,” explained Deputy Minister Jeffery.
The Act provides, amongst others, listing defaulters with
credit bureaus, imprisonment for a period not exceeding
three years or imprisonment with an option of a fine, adding
interest on arrear maintenance, execution against property,
attachment of salaries and default judgment.
It also aims to expand the jurisdiction of maintenance
courts by allowing beneficiaries to claim maintenance
in the area where they work and not only where they live.
This amendment brings relief to maintenance beneficiaries
who currently take time off work in order to visit the court
for maintenance matters. This now makes it easier for
beneficiaries to visit a maintenance court during working
hours.
The Maintenance Amendment Act became a law in 2015,
with the exclusion of section 2, 11, 13 which were not put
into operation at the time, because they required the drafting
of regulations. However on the 5th of January this year,
sections 2, 11 and 13(b) of the Amendment Act were put into
operation.
Section 2 of the Amendment Act amends section 7 of the
Maintenance Act. If a parent responsible for maintenance
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cannot be traced, the court may now issue an order to an
electronic communication service provider, e.g. Vodacom,
MTN, Cell C or Telkom, to provide the court with their contact
information. This order may only be granted if the court is
satisfied that all reasonable efforts to locate the defaulter in
question have failed.
The cost implications will be funded by the
State if it is found that the complainant
cannot afford to do so. The court may
also order the defaulter to refund
the State, the costs incurred, if the
State has paid for the provision
of information. This amendment
will assist in tracing defaulters
who often do everything in
their power to dodge their
maintenance obligations.
One of the most anticipated
amendments of the Act is
the introduction of offences
relating to maintenance orders.
Defaulters who fail to make
payments, and are in clear violation
of their issued maintenance order,
will now face convictions of either a fine
or imprisonment for a period of up to three
years, or immediate imprisonment without the
option of a fine.
However this order may only be granted if the court is
satisfied that all reasonable efforts to locate the defaulter
in question have failed. The costs involved to obtain the
information may be borne by the State, if the court finds that
the complainant is unable to bear the costs. These costs may
be recovered from the respondent (the person obliged to pay
maintenance) upon application by the maintenance officer
and after an order by the court to this effect.

Section 11 of the Act provides that if a person has
defaulted on paying maintenance, their personal details
will be submitted to all credit bureaus. This will prevent
maintenance defaulters from continuing to receive credit
while owing maintenance.
According to a Senior Legal

Administration Officer at the Office
The new
of the Family Advocate Josephine
Maintenance
Peta, the department is
Amendment Act seeks to
working on a tool to monitor
help the most vulnerable
the implementations of the
in society, which are women
Act and it will be rolled out
and children, so that they are
to the courts after testing and
provided for by those who
piloting around April this year.
have an obligation to
She added that this will put the
maintain them.
department in a position to report
on the numbers of people blacklisted.
“The provisions of the Amendment Act have
been put into operation and blacklisting should occur in
relevant cases,” said Peta.
The Amendment Act is part of a wider range of measures
introduced by the Department to bring about real change in
service delivery to maintenance beneficiaries and ensure
access to justice for all, particularly children and women.
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The Department of Justice and
Constitutional Development has
identified as a priority service
deliver improvements, which include
the turnaround of the maintenance
services.
Maintenance is administered in terms of the
Maintenance Act No 99 of 1998.
Maintenance is the obligation to provide
another person, for example a minor, with
housing, food, clothing, education and medical
care, or with the means that are necessary for
providing the person with these essentials.
This legal duty to maintain is called ‘the duty to
maintain’ or ‘the duty to support’.

Child maintenance

Types of
Maintenance

✔

Birth certificate of the child/ren

✔

Your identity document

✔

Divorce order and/or settlement if any

✔

Proof of your income and expenditure

✔

Name and surname of parent/ person
responsible for the payment of maintenance
money

✔

Physical/work address of the parent/person
responsible for the payment of maintenance
money if available,

✔

Copy of bank statement

✔

Proof of residence/affidavit.

Where can one apply for
Maintenance?
Spousal
maintenance

Cross border maintenance

Documents needed to lodge a maintenance
claim?

You can lodge a complaint for
maintenance in any local magistrate
court where the applicant and/or the
child resides.

Who can apply for Maintenance?
The parent/person who is in
custody of the child/ren may
claim maintenance from the
other parent who is responsible
or liable to pay maintenance

Or in an instance where one
spouse would like to apply for
support from the other where
applicable.

Maintenance can be
claimed from the biological
grandparent if the parents
cannot pay maintenance.

TEL: 012 315 1111
PRIVATE BAG X81, PRETORIA, 0001
MOMENTUM CENTRE, 329 PRETORIUS STREET, PRETORIA
WWW.JUSTICE.GOV.ZA

What should I do when I get to the court?
1

2
3

4

Payment method

Ask to see the maintenance clerk
� The maintenance clerk will then assist you in completing
the forms.
� The Maintenance Clerk will refer your application to
the Maintenance Officer for ﬁnal assessment of your
documents.
After assessment the registration of application and
reference number will be issued.
The Maintenance Officer will issue a directive calling upon
the parties to meet, for the purposes of conducting an
investigation into the alleged complaint.
The Maintenance Officer will then conduct an investigation
into the alleged complaint, or conduct mediation with both
parties present.

The court may order the respondent to make
payments by means of:

� The Maintenance Officer will conduct mediation with
both parties to reach an agreement/settlement
� Where the parties reach an agreement/settlement,
the agreement will be made an order of the court. The
Maintenance Officer may request both parties to sign a
written consent and have that made an order of the
court.
� The court then makes an order for payment of
maintenance in accordance with the agreement between
the two parties.
� Where parties do not reach an agreement, the matter is
then referred to court for formal enquiry.

� On the day of the court appearance, an
enquiry will be held to determine the
needs of the applicant and the means
available to provide maintenance from
both parties.
� After consideration, the Magistrate will
make a maintenance order indicating the
amount to be paid.

like
us ON
on FACEBOOK
facebook
LIKE US
THE DEPARTMENT
the
departmentOF
ofJUSTICE
justice
AND CONSTITUTIONAL
and
constitutional
DEVELOPMENT (DOJ&CD)
development (doj&CD)

An electronic funds transfer (EFT) to the
beneﬁciaries bank account.

2

A deduction of the maintenance money from
the respondents’ salary, (Garnishee order)

3

Direct deposit to the beneﬁciaries bank
account

Procedure in cases where a respondent
does not pay

Mediation and granting of an order by
consent

Court date

1

If the respondent fails to pay within the speciﬁed
times, you should report the matter to the
Maintenance Offices. The court will follow one
of the following two options:

1

Civil Enforcement of Maintenance,
through the Magistrate may order one of the
following:
� emolument attachment: take the money
from the defaulter’s salary
� attachment of debt and/or: take the
money from the defaulters’ investment
account
� execution of movable/immovable
property: take the property from the
defaulter, auction it and use the money to
maintain the child

2

Criminal Prosecution. A warrant of arrest can
be issued if the respondent failed to comply
with an order of court.

What should I do if I notice that the parent receiving
maintenance is not using the money to take care of the

child?

� Go to the nearest court and report the alleged neglect.
� If the claim is proven, the court will assess the best possible
solution in the interest of the child.
� If as a result you feel that custody of the child should be granted to
you, you will need to report the matter to the children’s court.

FOLLOW US ON TWITTER
@DOJCD_ZA

For more info visit the
(DOJ&CD) website.
www.justice .gov.za

human rights

Mmashela Mashao & Refilwe Mothusi

Celebrating our Human
Rights
This March, South Africans rally in celebration of Human Rights Month.
It is a time where our country is reminded about the sacrifices that
accompanied the struggle for the attainment of democracy in South
Africa. Justice Today shares with you, what South Africans had to say,
about celebrating Human Rights this March.
Renelle Coetzee (52)
As South Africans we have the freedom to be treated as equals. No longer are people banned and jailed
for moving around, today we have the freedom to go anywhere and live anywhere, without any restrictions.

OO Sarumi (45)
What I love about South Africa is we have the freedom of expressing ourselves. We have the right to speak
our minds, without fear, as long as we do not speech with hate. This is a right that is important to me. Many
countries do not exercise this right, like Nigeria where I previously am from.

Mashudu Netsianda (30)
We enjoy such a wide range of human rights set out in our Constitution. But we must know that with every
right comes a responsibility that we as South Africans must uphold.

Jalal Ebrahim (53)
One of the great rights we enjoy today is the freedom of religion, belief and opinion. We have the right to think,
believe in and belong to a religion of our choice. It is important to celebrate this right, and as a country we
should always respect one another’s cultural and religious beliefs

Sandile Dube (41)
As South Africans we have some of the greatest fundamentals rights. We have the right to education, privacy,
human dignity, equality and to safety to mention a few. Human Rights Month is a time where we celebrate
these rights, to be able to have the right to live in a crime free area, to have the right to be kept safe. We
should celebrate these rights because we have made great milestones as a country to achieve these rights.

Ridwaan Hoosen (42)
Being South African means you have the right to access information, you are able to know what is happening
around you, and we have the right to freedom of speech. We are free to choose to live in any residential area
we prefer without restrictions, like they were imposed previously during Apartheid.
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Junior Kotu

Viljoenskroon learners urged to
commit to academic excellence
Rehauhetswe learners received school shoes and other educational material.

“Most learners in the Viljoenskroon
community depend on social grants
for their livelihood. This makes it
difficult to afford even the most
basic learning materials such books
and school uniform.” These were
the concerned words of Grade 12
learner at Rehauhetswe Secondary
School,
Modibedi
Kananelo,
speaking at the Department
of Justice and Constitutional
Development’s
Back-to-School
campaign held in Viljoenskroon,
Free State recently.
The campaign aims to encourage learners to invest their
time and effort in their studies. The department also took the
opportunity to raise awareness amongst learners about their
Constitutional rights and responsibilities.
Last year Rehauhetswe Secondary School managed to obtain
a 100% matric pass rate for the first time in its existence,
despite being severely under-resourced.
Speaking at the event, DoJ&CD Free State Regional
head Thembile Khuse congratulated the school and the
learners on their hard work. “We also want to congratulate

and express our appreciation to educators, parents and the
school governing body for their commitment,” he said.
The department donated school bags, copies of the
Constitution and school uniforms. Mia Sanitary Towels
donated packs of sanitary towels to all female learners from
four high schools in Viljoenskroon.
The school principal Mr Daniel Cakani expressed his gratitude
for the donation. “We would like to thank the department for
their donations and efforts to educate our learners about the
Constitution,” he said.

Learners at the dialogue received copies of the Constitution,
school bags and sanitary pads.
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The Constitution of the Republic of South Africa was signed into law by former President Nelson Mandela on
10 December 1996. Chapter 2 of the Constitution contains the Bill of Rights which provides for the following rights:

the South African Constitution
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Every worker and employer has the right to organise
and negotiate to further their aims.

You have the right to rec
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official language of your
choice where that educati
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is reasonably practicable.
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Solly Kganyago

Pilot project aimed to improve
access to services for LGBTI
As South Africa commemorates Human Rights month, it is important to acknowledge the
country’s human rights achievements since the dawn of democracy. One such achievement
is the establishment of the National Task Team (NTT) of Lesbians Gay Bi-sexual Transgender
and Inter-sex (LGBTI). The Task team aims to further entrench the rights of LGBTI persons
by initiating a pilot project under the banner “Working with Diverse Communities”.

The pilot project is informed by the high levels of
secondary victimisation suffered by the LGBTI persons and
the discriminatory attitudes they receive especially from the
front-desk personnel at institutions and places of help. As a
result victims find it difficult to access help and support of the
services to which they are legally entitled to. The pilot project
will initially be conducted in six provinces identified as hate
crime hotspots, namely Gauteng, Northern Cape, Eastern
Cape, Western Cape, Mpumalanga and North West.
This project is underpinned by the Bill of Rights which
states that all people regardless of their sexual orientation,
gender identity and expression, are entitled to access services
without fear of discrimination. The rights of LGBTI are also
protected by Equality Clause (Section 9 of the Constitution)
which safeguards a person’s right to freely express their
sexual orientation and gender identity. This means it is illegal
to discriminate, harass, intimidate or attack a person because
of their sexual orientation or gender identity.
The roll-out of the initiative will involve extensive training
sessions facilitated by a strong team of experienced civil
society trainers. The training will focus on skilling people
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from government departments and Community Advisory
Officers (Paralegals) who have the capacity to return to their
organisations to train their colleagues.
The training will also impart knowledge on concepts like
Sexual Orientation, Gender Identity, context of discrimination
and hate crimes. “As an activist I believe these are building
blocks to achieve the highest level of competency in the
provision of services to the LGBTI persons. I hope this will
fast track the eradication of institutionalised behaviours
that perpetuate secondary victimisation when LGBTI person
reports an offence, “said Steve Letsike, a Director at Access
Chapter 2 which is a Non-Governmental Organisation that
promotes the rights of LGBTI.
The training sessions will further share guidelines to
ensure the service provided to LGBTI is respectful, inclusive
and supportive. This entails amongst others how to avoid
the use of hurtful language and maintenance of confidential
information. “This positive step in sharpening the service
points calls for LGBTI persons to raise issues that put their
lives at risk, start to seek justice and demand accountability”
explained Letsike.
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This project is underpinned by
the Bill of Rights which states
that all people regardless of their
sexual orientation, gender identity
and expression, are entitled to
access services without fear of
discrimination.

Amongst the stakeholders to take part in the training
sessions will be strategic partners of the NTT like South African
Police Services, National Prosecuting Authority, Departments
of Home Affairs, Health, Basic Education and Corporative
Governance and Traditional Affairs. These partners form part
of the NTT Rapid response team which assists the criminal
justice system to investigate hate crimes.
The training sessions will also look at other laws that
prohibit discrimination in the provision of services. For
instance, the Minimum Standards on Services for Victims of
Crime and Violence outline the basic rights and principles that
apply to those seeking support. The Minimum Standards are
clear that a person cannot be discriminated against on the
basis of sexual orientation or gender identity.
The daily operation of the pilot project is funded by the
Foundation for Human Rights (FHR) which is in partnership
with the Department of Justice and Constitutional Development
(DOJ&CD) to strengthen the LGBTI community. “The funding
covers the costs of trainers, transport and accommodation. It
also provides for the creation of training materials that will be
used during the training,” said Rob Tyrrell from FHR.

The National Task Team (NTT) was established
in 2011 with the aim to track the pending hate
crime cases committed against LGBTI persons
that are in the criminal justice. The committee is
comprised of government departments and Civil
Society Organizations.

The objectives of the NTT as outlined in the
Terms of Reference are, amongst others, to:

This project is underpinned by the Bill of
Rights which states that all people regardless
of their sexual orientation, gender identity
and expression, are entitled to access services
without fear of discrimination. The rights
of LGBTI are also protected by Equality
Clause (Section 9 of the Constitution) which
safeguards a person’s right to freely express
their sexual orientation and gender identity.
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Develop an Inter-sectoral Implementation Plan for
National Intervention Strategy on Gender-Based
and Sexual Orientation based Violence;
Strengthen governments’ ability to respond to LGBTI
needs and specific vulnerability and strengthen the
capacity of CSOs to deliver related services;
Improve linkages
departments;

with

other

government

Improve the management of cases by relevant role
players in the justice system including the South
African Police Service, the National Prosecuting
Authority, the Department of Social Development,
the Department of Health and the Department of
Correctional Services; and
Implement, coordinate, monitor and evaluate the
National Intervention Strategy and other related
objectives.
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On 1 April 2001, President Thabo Mbeki assigned the administration of the Constitution of the Republic
of South Africa, 1996, to the Minister of Justice and Constitutional Development. From 4 February
1997 to 31 March 2001 the then Department of Constitutional Development was responsible for the
administration of the Constitution and promoted the following Constitutional Amendment Acts:

Constitution First
Amendment Act of
1997
This Act amended the
Constitution to make
further provision in
relation to the oath
sworn or affirmation
made by an Acting
President and to
extend the cut-off
date in respect of the
granting of amnesty.
Date of
commencement: 4
February 1997

Constitution First Amendment
Act of 1997

Constitution Third
Amendment Act of 1998

Constitution Fourth
Amendment Act of 1999

This Act amended the
Constitution to extend the term
of Municipal Councils and also
to provide for the designation
of alternates in respect of
certain members of the Judicial
Service Commission. The Act
also changed the name of the
Human Rights Commission to
the South African Human Rights
Commission. The Act adjusted
the powers of the Public Service
Commission and extended
and modified the application
of transitional arrangements in
respect of local government.
Date of commencement:
7 October 1998

The Constitution was
amended in terms of this
Act to provide that, where
a municipal boundary
is determined across
a provincial boundary,
national legislation
must make provision for
establishing a municipality
of a type agreed to by the
provincial governments
concerned and for the
exercising of executive
authority over that
municipality.
Date of commencement:
30 October 1998

This Act amended the
Constitution to enable
a proclamation calling
and setting dates for an
election of a provincial
legislature to be issued
either before or after the
expiry of the term of that
legislature. Provision
was also made for the
allocation of undistributed
delegates in a provincial
delegation to the National
Council of Provinces in
a case where competing
surpluses are equal.
Date of commencement:
19 March 1999

Constitution Fifth Amendment Act of 1999
This Act amended the Constitution so as to allow a proclamation calling and setting dates for an election of the
National Assembly to be issued either before or after the expiry of the term of the National Assembly. The Act also
affected an amendment to the Constitution in order to do away with the requirement that the chairperson and deputy
chairperson of the Financial and Fiscal Commission must be full-time members of that Commission.
Date of commencement: 19 March 1999
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Constitution Sixth Amendment Act of 2001
This Act amends the Constitution of the Republic of South Africa, 1996, so as to change the title of the President of the
Constitutional Court to that of Chief Justice, to provide for the offices of Deputy Chief Justice, President of the Supreme
Court of Appeal and Deputy President of the Supreme Court of Appeal, to provide for the extension of the term of
office of a Constitutional Court judge, to further regulate the appointment of Deputy Ministers, to make provision for
municipal borrowing powers and to enable a Municipal Council to bind itself and a future Council in the exercise of its
legislative and executive authority to secure loans or investments for the municipality concerned.

Constitution Seventh
Amendment Act of 2001

Constitution Eighth
Amendment Act of 2002

This The National Treasury has
been involved in a process of
reviewing national legislation
on financial matters and the
relevant review has revealed
a range of difficulties in the
implementation of the financial
legislative regime contemplated
in the Constitution. This Act
therefore deals exclusively with
the financial provisions of the
Constitution. The Act, with the
exception of sections 4 and 7,
was implemented on 26 April
2002. Sections 4 and 7 were
implemented on 1 December
2003

This Act amends the
Constitution so as to, among
others, enable a member of
Municipal Council to become
a member of another party
whilst retaining membership
of that Council, to enable an
existing party to merge with
another party or to subdivide
into more than one party.
Date of commencement:
20 June 2002

Constitution Ninth Amendment Act of 2002
The Act amends the Constitution so as to further
regulate the allocation of delegates to the
National Council of Provinces.
Date of commencement: 20 June 2002

Constitution Tenth Amendment Act of 2003
This Act, among others, deals with members of
the National Assembly or a Provincial Legislature
becoming members of other parties whilst
retaining membership of the National Assembly
or a Provincial Legislature.
Date of commencement: 20 March 2003

Constitution Eleventh Amendment Act of 2003
This Act deals with the change of name of Northern Province to Limpopo and
regulates anew some of the financial arrangements in the Constitution, e.g. to deal
with financial crises at various levels of government.
Date of commencement: 11 July 2003

Constitution Twelfth
Amendment Act of 2005

Constitution Thirteenth Amendment
Act of 2007

This Act amended
the Constitution so
as to, among others,
re-determine the
geographical areas of
the nine provinces of the
Republic of South Africa.
Date of commencement:
1 March 2006

The Constitution Thirteenth
Amendment Act of 2007 amends
the Constitution of the Republic of
South Africa, 1996, so as to correct
invalid provisions relating to the
re-determination of the provincial
boundary between the Eastern Cape
and KwaZulu-Natal.
Date of commencement:
14 December 2007

Constitution Sixteenth Amendment Act of
2009
The Act aims to amend the Constitution of
the Republic of South Africa, 1996, in order
to re-determine the geographical areas of the
provinces of Gauteng and North-West and to
provide for matters connected therewith.
Date of commencement: 3 April 2009

Constitution Fourteenth Amendment
Act of 2008; and Constitution
Fifteenth Amendment Act of 2008
These Acts sought to abolish floorcrossing and further regulate matters
relating to the funding of political
parties.
Date of commencement: Both Acts
were implemented on 17 April 2009

Constitution Seventeenth Amendment Act of 2012
The Act amended the Constitution of the Republic of South Africa,
1996, so as to further define the role of the Chief Justice as the head
of the judiciary; to provide for a single High Court of South Africa;
to provide that the Constitutional Court is the highest court in all
matters; to further regulate the jurisdiction of the Constitutional
Court and the Supreme Court of Appeal and to provide for the
appointment of an Acting Deputy Chief Justice.
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constitutional provisions

What does our Const
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CHAPTER 1

CHAPTER 2

CHAPTER 3

CHAPTER 4

Contains the founding
provisions and provides
that the Republic of South
Africa is one sovereign
democratic state founded
on the following values:
human dignity, non-racialism
and non-sexism and the
supremacy of the Constitution
and the rule of law.

Contains the Bill of
Rights which is the
cornerstone of South
Africa’s democracy. It
enshrines the rights
of all people in South
Africa and affirms the
democratic values of
human dignity, equality
and freedom.

Unpacks the organs
of government. In the
Republic, government is
constituted as national,
provincial and local
spheres of government
which are distinctive,
interdependent and
interrelated.

Defines the
structure of
Parliament, the
legislative branch
of the national
government.

CHAPTER 5

CHAPTER 6

CHAPTER 7

CHAPTER 8

Outlines the structure of the
national executive and the
powers of the President.
The President is the Head
of State and head of the
national executive and must
uphold, defend and respect
the Constitution as the
supreme law of the Republic;
and promote the unity of the
nation and that which will
advance the Republic.

Establishes the nine
provinces of South
Africa and defines the
powers and structure
of the provincial
governments

Sets out the guideline
for local government
and its municipalities.

Unpacks the courts
and administration
of justice through
the Judicial System
and the Judicial
Authority.
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CHAPTER 9

CHAPTER 10

CHAPTER 11

CHAPTER 12

Highlights the State
institutions that strengthen
constitutional democracy
in the Republic such as
the, Public Protector, South
African Human Rights
Commission and others.

Highlights public
administration that
must be governed by the
democratic values and
principles enshrined in
the Constitution.

Establishes structures
for civilian control of
the Defence Force, the
Police Service and the
intelligence services.

Recognizes the
status and authority
of traditional
leaders and
customary law,
subject to the
Constitution.

CHAPTER 13

CHAPTER 14

Deals with public finance.
It establishes a National
Revenue Fund, from which
money may be appropriated
only by an act of Parliament,
and Provincial Revenue
Funds, from which money
may only be appropriated
by an act of the provincial
legislature.

Deals with transitional and
incidental provisions. In
particular, the first part deals
with international law, providing
that existing agreements
binding South Africa will
continue to bind it, and that
new agreements (except those
of a technical nature) will only
be binding once approved by
Parliament.
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constitutional development

Suzan Mphuthi

Administering justice
through our court
system
In South Africa, there are two major court systems that uphold the rule of law
known as civil and criminal courts. These courts ensure that every person has a
chance to present and tell their side of the story, have their case heard by a judge
or magistrate who will then decide an outcome in a fair and balanced manner.

Chapter 8 of the South African Constitution states that “Our courts are independent and subject only to the Constitution and
the law, which they may apply impartially and without fear, favour or prejudice”. Which means no one is above the law and
court decisions are binding against any person. Below are various types of courts in the country.

CONSTITUTIONAL COURT

SUPREME COURT OF APPEAL

There is only one Constitutional Court in South Africa and this
court deals with constitutional related matters. This court
consists of 11 judges who protect everyone’s human rights
and their decision is binding on all other courts. Constitutional
court judgment is final and cannot be appealed or changed by
any other court.

Like the Constitutional Court, we only have one Supreme
Court of Appeal in the country which is situated in
Bloemfontein. This is the highest court of appeal for both
criminal and civil cases. It only hears appeals from the
High Courts. However, matters regarding constitutional
law can still go on appeal from the Supreme Court of
Appeal to the Constitutional Court. The court decision for
the Supreme Court of Appeal is binding on all the High
Courts and lower courts.

Cases heard at this court are:
•
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Disputes over constitutional matters between government
bodies and between different levels of government, for
example, between a national and a provincial body.

•

Whether laws passed (or about to be passed) by
parliament or provincial governments go against the
Constitution.

•

If any conduct of the President goes against the
Constitution.

An appeal takes place if a person is unhappy with the
court’s decision or judgement, and then can take the
case to a higher court. The appeal court can then agree
with or change the first court decision. This court can
change one of its own decisions and no other court can
change their decision except for the Constitutional Court.
Cases are heard and decided on by three to five judges.

Justice Today | March 2018
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HIGH COURTS

EQUALITY COURTS

There are a number of High Courts across the country
which oversees all criminal and civil matters involving
more than R100 000 and some constitutional cases.
There are some high courts which hear cases for the
whole province called ‘provincial divisions’. Other High
Courts hear cases in their area called ‘local divisions’.
These courts can also hear appeals and reviews from
Magistrates’ Courts.

Equality Courts deals with cases relating to equality, unfair
discrimination, hate speech or harassment. Any person or
association or persons acting on their own behalf or on behalf
of others can bring a case to the Equality Court.

Cases at these courts are heard by one judge. However,
where there is an appeal the case must at least be heard
by two judges.
In the case of very serious crimes, a judge is assisted by two
experienced people called assessors. These are usually
advocates or retired magistrates. But a judges’ decision
is final. High Court usually hears any matter involving a
person’s status for example, adoption, insolvency etc.
There are fourteen provincial divisions of the High Court
situated in:
•

Eastern Cape High Court (Bhisho) - 040 608 7700

•

Free State High Court (Bloemfontein) - 051 406 8100

•

Western Cape High Court 			
(Cape Town) - 021 480 2411/2636

•

KwaZulu- Natal High Court (Durban) - 031 362 5800

•

Eastern Cape High Court 			
(Grahamstown) - 046 603 5000

•

South Gauteng High Court 		
(Johannesburg) - 011 332 8000

•

Northern Cape High Court 		
(Kimberley) - 053 833 1441

•

KwaZulu-Natal High Court 		
(Pietermaritzburg) - 033 345 8211

•

Eastern Cape High Court 			
(Port Elizabeth) - 041 502 6600

•

North Gauteng High Court (Pretoria) - 012 315 7711

•

Limpopo High Court (Thohoyandou) - 015 960 9550

•

Eastern Cape High Court (Mthatha) - 047 532 4301

•

North West High Court, Mafikeng
(Mmabatho) - 018 392 8200

•

Limpopo High Court (Polokwane) - 015 230 4000

Cases of hatred or bias that are heard at Equality Courts can
include disputes over race, gender, pregnancy, marital status,
ethnic or social origin, sexual orientation, age, disability,
religion, conscience and belief, culture, language, nationality,
HIV status, or perceived status, economic or social status or
family responsibility.
These courts can be found at every High Court and Magistrate’s
Court for the area that the court covers in all provinces.

MAGISTRATES’ COURTS
Magistrates’ Courts are lower courts which can be located in
each town. They can hear less serious criminal cases and civil
cases. These courts can also review decisions from the Small
Claims Court, but cannot hear appeals except for customary
law decisions.
Magistrates’ Courts are divided into regional courts and
district courts.
•

Regional Magistrates’ Courts can hear all criminal cases
such as murder, rape, armed robbery and serious assault,
except cases of treason.

•

District Magistrates’ Courts can hear criminal cases
except murder, rape or treason and civil cases where the
claims are less than R100 000.

COMMUNITY COURTS

MAINTENANCE COURTS
Maintenance Courts are situated in Magistrate’s Court.
They only deal with child Maintenance cases. Maintenance
Officers are in charge of these courts and will assist with
application for child Maintenance. There is no need for
legal representations at these courts.

These courts form part of “district courts” that only deal
with petty crimes such as shoplifting cases, petty theft, petty
gambling offences, petty traffic offences, drunkenness, drinking
in public, riotous behaviour, failure to comply with a lawful
instruction of a police officer, various train-related offences,
common assault etc.
There are three Community Courts established in the
Western Cape namely: Mitchell’s Plain, Cape Town and Fezeka
(Gugulethu). In order to relieve caseload at Magistrates courts,
cases at community courts should be dealt with within 48
hours of a person’s arrest. The main aim of these courts is to
help offenders, therefore most of their sentences involve a fine,
community service, or a suspended sentence, depending on the
assessment of the person arrested.
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SMALL CLAIMS COURTS
Small Claims Courts deals with cases of civil matter
where the amount claimed is less than R 15 000. However,
other cases cannot be taken to these courts even if they
are for R15 000 or less. Such cases include divorce,
seduction, malicious prosecution, wrongful imprisonment
and breach of promise to marry.
These courts are presided over by a Commissioner who
is usually a practicing advocate or attorney and acts as
commissioner for free. Any person can approach these
courts and represent themselves since there is no lawyer
needed.
The decisions of the court cannot be appealed, but
proceedings may be referred to the High Court for review
on three grounds:
•

absence of jurisdiction by the court;

•

interest in the cause, bias, malice or corruption on
the part of the commissioner

•

And gross irregularity with regard to the
proceedings.

•

You can contact your nearest Small Claims Court
through your nearest Magistrate’s Court.

Small Claims Courts are situated in Magistrate Courts

CHILD JUSTICE COURTS
Child Justice Courts are courts that deal with cases
involving children under the age of 18, who have allegedly
committed a crime. The court hears the plea and trial of
the child. In the case regarding the child the court will
apply the provisions of the Child Justice Act. Where a child
was charged together with an adult, the court must apply
the Criminal Procedure Act in dealing with the adult and
the Child Justice Act to the child.
During proceedings in these courts, no person can be
present unless his or her presence is necessary, in
connection with the proceedings, or he or she has been
granted permission to attend by the presiding officer. In
addition, the identity of the child may not be published.
The Child Justice Act provides that a child must be
assisted by his or her parent, guardian or appropriate
adult in a child justice court. However if they could not be
traced or located, the presiding officer can dispense with
this requirement if it is in the best interests of the child,
or is not prejudicial to the administration of justice. Child
Justice Courts are situated at Magistrates Court.
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SPECIALISED COURTS
SEXUAL OFFENCES COURTS

CHILDREN’S COURTS

COURTS FOR CHIEFS AND
HEADMEN

The Sexual Offences Courts provides
specialised victim-support services
to improve the effectiveness of sexual
offences matters and improves the
turnaround time of conviction rates.
The new model of Sexual Offences
Court aims to improve the conviction
rates of the sexual crimes and
decrease the turnaround time from
the date of report to the police to the
finalisation of the case. To date a total
of 60 sexual offences courts have
been designated since 2013. Sexual
Offences Courts are located at your
nearest Magistrates Court.

These courts are special courts
for children. They are often used in
divorce cases where the court decide
who is the best person to take care of
a child. If the Children’s Courts think
the child’s parents are unable to
look after the child, they will decide
who should take care of the child.
Amongst others, the person chosen
must provide a home for the child,
feed them, look after their daily needs
and support them. The court does
not deal with criminal cases. Every
Magistrate’s Court in South Africa is
a Children’s Court.

In African communities the chiefs
and headmen have their own
courts known as Traditional Courts.
The courts are designed to deal
with customary issues in terms of
customary law. For example, cases
may include dispute over ownership
of cattle or lobola. A person with a
claim has the right to choose whether
to bring a claim in the chief’s court or
in a magistrate’s court. If they are not
satisfied with the decision in a chief’s
or headman’s court, they can appeal
to the Magistrate’s Court.

DIVORCE COURTS
In our country divorce matters can be heard at the High courts and Regional Courts. Divorce action can be started by issuing
a summons and parties can now choose the court that is closest to the area where they live to initiate divorce related matters

LABOUR COURTS AND LABOUR APPEAL COURTS

LAND CLAIMS COURT

At present there also exist Labour Courts and Labour
Appeal Courts. The Labour Courts have the same status
as a High Court. The Labour Courts adjudicates matters
relating to labour disputes between an employer and
employee. It is mainly guided by the Labour Relations
Act which deals with matters such as unfair labour
practices for example dismissing an employee without
giving notice. The Labour Court can order an employer or
employee or union to stop committing an unfair labour
practice. It can give jobs back to employees who have lost
their jobs unfairly, and so on. The Labour Appeal Court
hears appeals against decisions in the Labour Court and
this is the highest court for labour appeals.

The Land Claims Court specializes in dealing with
disputes that arise out of laws that underpin South
Africa’s land reform initiative. These are the Restitution of
Land Rights Act, 1994, the Land Reform (Labour Tenants)
Act, 1996 and the Extension of Security of Tenure Act,
1997. The Land Claims Court has the same status as the
High Courts. Any appeal against a decision of the Land
Claims Court lies with the Supreme Court of Appeal,
and if appropriate, to the Constitutional Court. The Land
Claims Court can hold hearings in any part of the country
if it thinks this will make it more accessible and it can
conduct its proceedings in an informal way if this is
appropriate, although its main office is in Randburg.
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Sinenhlanhla Mkhwanazi

Chapter Nine
Institutions at your
service
In order to strengthen constitutional democracy the South African Constitution establishes
six independent Chapter nine institutions. Chapter nine institutions refer to a group of
organisations established in terms of Chapter 9 of the South African Constitution to guard
democracy.
These institutions are independent, and they must
be impartial and exercise their powers to perform their
functions without fear, favour or prejudice. Other organs of
state, through legislative and other measures, must assist
and protect these institutions to ensure the independence.
No person or organ of state may interfere with the functioning
of these institutions as they are accountable only to the

National Assembly, and must report on their activities and
the performance of their functions to the Assembly at least
once a year.
These institutions include: The Public Protector, Human
Rights Commission, Commission for the Promotion and
Protection of the Rights of Cultural, Religious and Linguistic
Communities, Commission for Gender Equality, AuditorGeneral and Electoral Commission.

The Public Protector: Adv. Busisiwe Mkhwebane.
The Public Protector is an independent institution established in terms of section 181 of the
Constitution, with a mandate to support and strengthen constitutional democracy. A supreme
administrative oversight body, the Public Protector has the power to investigate report and
remedy improper conduct in state affairs. The Public Protector must be accessible to all persons
and communities. Anyone can lodge a complaint to the Public Protector.

Toll free line: 0800 11 20 40

Commission for Gender Equality: Chairperson Ms Lulama Nare
The Commission for Gender Equality has the duty to promote respect for gender equality
and the protection, development and attainment of gender equality. The Commission for
Gender Equality has the power, as regulated by national legislation, necessary to perform its
functions, including the power to monitor, investigate, research, educate, lobby, advise and
report on issues concerning gender equality.

Report Gender Discrimination & Abuse: 0800 007 709
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Human Rights Commission: Chairperson Professor Bongani
Christopher Majola
The Human Rights Commission has the duty to promote respect for human rights and a culture
of human rights; promote the protection, development and attainment of human rights; and to
monitor and assess the observance of human rights in the Republic.

Tel: 011 877 3600
Commission for the Promotion and Protection of
the Rights of Cultural, Religious and Linguistic
Communities: Chairperson Mrs Thoko Mkhwanazi-Xaluva
The CRL Rights Commission is mandated “to promote respect for and further the
protection of the rights of cultural, religious and linguistic communities; promote
and develop peace, friendship, humanity, tolerance, national unity among and
within cultural, religious and linguistic communities on the basis of equality, nondiscrimination and free association; to promote the right of communities to develop
their historically diminished heritage and to recognise community councils.

Tel: 011 877 3600
Auditor-General: Thembekile Kimi Makwetu
The Auditor-General must audit and report on the accounts, financial statements and
financial management of•
all national and provincial state departments and administrations;
•
all municipalities; and
•
any other institution or accounting entity required by national or provincial legislation to
be audited by the Auditor-General.

Tel: 012 426 8000
Electoral Commission: Chairperson Mr Glen Mashinini
The Electoral Commission must•
Manage elections of national, provincial and municipal legislative bodies in accordance
with national legislation; ensure that those elections are free and fair.
•
Declare the results of those elections within a period that must be prescribed by national
legislation and that is as short as reasonably possible.

Call Centre: 0800 11 8000
Independent Authority to Regulate Broadcasting
The Independent Communications Authority of South Africa (ICASA) is the official regulator
of the South African communications, broadcasting and postal services sectors. ICASA was
established in July 2000 as a merger of the South African Telecommunications Regulatory
Authority (SATRA) and the Independent Broadcasting Authority (IBA). ICASA is led by
Councilor Paris Mashile.

Tel: 011 566 3000/3001
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The Minister of Justice
and Correctional Services
Michael Masutha (Adv), Mp

The Deputy Minister for Justice
and Constitutional Development
Mr John Jeffery, MP

The Department of Justice and
Constitutional Development
Director-General Mr Vusumuzi Madonsela
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