“It is also in this way that we seek to

establish and entrench the understanding among
all our people, for all time, that we are building

a system of justice that must define its justness

by the extent to which it enriches our humanity”

The Honourable Thabo M. Mbeki

President of South Africa, at the opening
of the new Constitutional Court Building

Department of Justice and
Constitutional Development




Volume 2: Implementation Guidlines 4

Foreword

It gives me great pleasure to release this Gender Mainstreaming and Gender Responsive Budgeting
Package.

| believe that the information in this package will contribute enormously to our efforts around gender
transformation through which we seek to comply with the Constitution and our international human rights
obligations in terms of CEDAW and related instruments.

In a way the package is based on looking back at what we did or did not do in the last decade with regard
to addressing the gender imbalances that we inherited at the dawn of democracy.

The importance of mainstreaming gender in everything we do as a Department cannot be over-
emphasised, otherwise we will continue to fail to meet the needs of some of those we seek to serve,
especially women from disadvantaged communities. The National Gender Policy Statement states that
the implementation of gender equality is first and foremost the responsibility of all the institutions in
government. To achieve gender equality the government must embark on a rigorous gender
mainstreaming strategy.

| call all members of the justice community to join me and my Department as we implement the Gender
Mainstreaming and Gender Responsive Budgeting package. | sincerely hope that the lives of women and
other disadvantaged groups will be improved as a result.

Ms Brigitte Mabandla, MP
Minister of Justice and Constitutional Development
Pretoria, August 2005
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Key Concepts and Acronyms

Key Concepts

Black Economic
Empowerment

Black Empowerment

Disaggregate

Employment Equity

Equality

Gender

Black Economic Empowerment refers to the implementation of measures
to advance black people in order to equalise economic opportunities
between them and white people.

Black empowerment refers to measures that seek to advance black people
in order to achieve equality between them and white people.

Disaggregate means subdivide into constituent parts.

Employment Equity refers to the process and outcomes relating to the
equalisation of and enjoyment of all employment opportunities and
benefits, and the ending of gender, racial, disability and other forms of
disadvantage and (unfair) discrimination.

Equality refers to the equal enjoyment of all rights and freedoms. It entails
the absence of direct or indirect (unfair) discrimination.

Gender refers to the power relations between women and men. It is a
social construct that assigns roles and worth to each sex based on
group culture.



Gender Analysis

Gender Awareness

Gender Balance

Gender Bias

Gender Budget

Gender Disaggregated Data

Gender Mainstreaming

Gender Management
System

Gender Responsive
Budgeting
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A gender analysis or gender equality analysis refers to a systematic
process which involves assessing the impact of or likelihood that each
decision, policy, law, plan, programme, situation, process or activity
will impact differently on women and men because of their diverse
socio-economic or physical circumstances, with the effect of prejudicing
one gender.

Gender awareness refers to the state of being conscious of inequality
arising from the power relations between women and men.

Gender balance refers to an equitable distribution of life’s opportunities
and resources between women and men.

Gender Bias refers to any act that advantages or perpetuates an existing
advantage of one sex over the other.

A Gender Budget, also referred to as a Gender Responsive Budget, refers
to a budget or expenditure arrangement which is structured in a manner
that ensures that women and men benefit equitably from financial
resources.

Gender disaggregated data means information subdivided in terms of
women and men.

Gender Mainstreaming refers to the integration of gender equality
considerations in all policy, law, plans, programmes, administrative
and financial activities, organisational procedures, processes and
decision making, in order to effect profound organisational and
ultimately, societal transformation, towards the realisation of de jure
and de facto equality between women and men.

A Gender Management System is a network of structures, mechanisms
and processes that are put in place within an organisational framework
to facilitate Gender Mainstreaming in pursuit of equality between
women and men. (Adapted from Common Wealth Gender Management
System Handbook).

Gender Responsive Budgeting refers to the allocation of financial
resources in a manner that not only ensures that women and men
benefit equally from all resources but also reduces existing patterns of
women’s systemic inequality. Gender budgeting is one of the
mechanisms of an effective Gender Management System.
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National Gender
Machinery

Per Capita

Practical Gender Needs

Preferential Procurement

Procurement Equity

Pro-women Programmes

Sex

Sex Disaggregated

Strategic Gender Needs

Unfair Discrimination

Women’s Budget

National Gender Machinery refers to a network of coordinated
structures within and outside government which operate cooperatively
in facilitating political, social, economic and other forms of
transformation to dismantle systemic gender inequality and promote
equality between women and men.

Per capita means the average per person. This is worked out by dividing
total cost with the number of actual beneficiaries.

Practical Gender Needs refers to women’s day to day needs that result
from their subordinate position in society. Addressing Practical Gender
Needs does not challenge or transform structural gender inequality but
simply helps women cope better with their present position.

Affirmative action in procurement.

Procurement Equity refers to the process and outcomes relating to the
equalisation of enjoyment in all procurement opportunities and

incorporates affirmative procurement.

Pro-women programmes refers to services and programmes for
everyone but that are most likely to respond to the needs of women,

for example domestic violence services.

Refers to the biological difference between women and men.

Has the same meaning as gender disaggregated. It means broken down

according to women and men.

Strategic Gender Needs refers to women’s long-term needs relating to
fundamental social transformation to end their subordination in society.

Unfair discrimination refers to the direct or indirect unfair denial of
opportunities to or imposition of an undue burden on a person or
group, on the basis of their gender, race, disability or some other
difference, or combination of differences.

A women’s budget has the same meaning as a gender budget or gender
responsive budget. ‘Women’ is used to emphasise the fact that women
are the targeted beneficiaries of the budget reform that is entailed in
gender budgeting.



Women Empowerment

Women’s Equal Access
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Women Empowerment means establishing programmes that
exclusively target women as a form of affirmative and positive action to
empower them in order to equalise opportunities between women and

men.

Promoting women’s equal access to mainstream services is about
mainstreaming gender into all services to ensure that women and men

benefit equitably.

Acronyms
ADR

BBBEEA
BEE
BPA
CCMA
CEDAW

CGE
DGPS
DOJCD
DVA

EEA

ERC

GFP
GENMACC
IDASA
IPOA
MAGCOM
MTEC
MTEF
NGPF
osw
PEPUDA
PFMA
PPPFA
SADC
SAHRC

Alternative Dispute Resolution (also referred to as Informal Dispute
Resolution)

Broad Based Black Economic Empowerment Act

Black Economic Empowerment

Beijing Platform for Action

Commission for Conciliation, Mediation and Arbitration
Convention on the Elimination of All Forms of Discrimination Against
Women

Commission on Gender Equality

Departmental Gender Policy Statement

Department of Justice and Constitutional Development

Domestic Violence Act

Employment Equity Act

Equality Review Committee

Gender Focal Point or Person

Gender Mainstreaming Advisory and Compliance Committee
Institute for Democracy in South Africa

Integrated Plan of Action

Magistrate’s Commission

Medium Term Expenditure Committee

Medium Term Expenditure Framework

National Gender Policy Framework

Office of the Status of Women

Promotion of Equality and Prevention of Unfair Discrimination Act
Public Finance Management Act

Preferential Procurement Policy Framework Act

Southern African Development Community

South African Human Rights Commission
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SALRC South African Law Reform Commission
SMME Small Medium and Micro Enterprises
UPP Unfunded Priority Project

VAW Violence Against Women
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Implementation Guidelines

1. PURPOSE

The purpose of the Gender Mainstreaming Implementation Guidelines is to assist the leadership and
personnel in the Department of Justice and Constitutional Development (hereafter referred to as the
DoJCD or the Department) and Ministry of Justice and Constitutional Development (the Ministry) to
mainstream gender in all departmental decision making and activities in order to achieve advancement
of women and gender equality.

These guidelines seek to respond to and build upon recommendations made in the Gender Mainstreaming
Report (May 2004), undertaken by the Gender Directorate to establish the extent to which gender is
currently being mainstreamed in the Department.

The guidelines also attempt to address the Department’s need for capacity building to ensure that all
policies, laws, plans, programmes, decisions and activities are aligned with international and national
policy frameworks regarding women empowerment and the achievement of gender equality.

2. OBJECTIVES

These guidelines seek to ensure that persons operating under the scope of the Ministry/Department
understand the differential circumstances of women and men in society and the impact of seemingly
neutral decisions, plans, laws, policies and practices on either gender. The idea is to ensure that all
activities and decisions avoid indirect discrimination against either gender, and consciously contribute to
the eradication of existing structural inequality experienced by women. The guidelines also seek to
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accelerate gender transformation within and through the work of the Ministry/Department, and to
facilitate compliance with CEDAW, the constitution and other binding instruments.

3. BACKGROUND

South Africa has ratified without a single reservation, the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW), thus incurring compliance obligations to transform society to
advance women and ensure that they enjoy all human rights on an equal basis with men and without
discrimination. CEDAW is very specific that the equality that is envisaged is substantive and involves the
absence of both de jure (legal) and de facto (factual) discrimination. This is the idea of equality that
underpins the South African Constitution and which is reflected in the Bill of Rights. Section 9(2) of the
constitution states that ‘equality involves the full and equal enjoyment of all rights and freedom’. To
promote the achievement of equality, legislative and other measures designed to protect persons
disadvantaged by unfair discrimination may be taken.

The position of black women, particularly those affected by customary law, is compounded by systemic
racial discrimination and related factors. One critical human rights concern in this regard is the issue of
women’s succession rights under customary law. Women with disabilities, young women, children and
elderly women also face additional obstacles with regard to full and equal enjoyment of human rights
and freedoms. South Africa undertook to rectify this situation when it ratified CEDAW without any
reservation in 1996.

South Africa is also signatory to other regional and national instruments whose implementation requires
Gender Mainstreaming in order to be compliant. These instruments include:

° Beijing Platform for Action (BPA);

° African Charter on Human and People’s Rights;

o SADC Declaration on Gender and Development and Addendum on Violence Against Women;
° Promotion of Equality and Prevention of Unfair Discrimination Act (PEPUDA);

° National policy on the transformation of the public service;

° White Paper on the Transformation of Public Service Delivery (Batho Pele); and

° National Policy Framework on women’s empowerment and the achievement of gender
equality.

However, a huge gap remains between compliance with constitutional and international obligations
and the reality of women’s subordination in South Africa. This applies also to the position of women
in the Ministry/Department. For example, women are barely represented within senior leadership of
the Ministry/Department and in the Judiciary. Women experience additional obstacles in accessing
justice, particularly in respect of gender violence, family law and the civil justice system. They tend to
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be marginalized in court dialogue and are more likely than men to lack resources for legal advice and

victim support.

The areas to be prioritized for Gender Mainstreaming include but are not limited to the following:

5.

APPLICATION

4.1

4.3

4.4

Guidelines apply to all employees and structures in the Ministry/Department. All

institutions and bodies that fall within the scope of the Ministry/Department should apply

the guidelines.

All employees, structures, institutions/ bodies that fall within the scope of the Ministry/

Department should apply the guidelines in planning Gender Mainstreaming activities,

taking into account the specific circumstances of their own Units/Components.

These guidelines should be read in conjunction with the Departmental Gender Policy

Statement and other Gender Instruments applicable to the Ministry/Department.

These guidelines apply to all activities that fall within the scope of the Ministry/Department

including aspects of the judicial system that report under this Ministry/Department.

Service delivery and related programmes;

Employment;

Decision making processes and structures;

Procurement;

Systems and procedures;

Communication processes, including interface with the community;
Budgets, budget processes and expenditure patterns;

Monitoring and reporting practices;

Research, policy, legislation and law reform;

Litigation strategies;

Inter-departmental, inter-governmental and international relations; and
The judicial process.

GENDER MAINSTREAMING 9 POINT STRATEGY

The following 9 point strategy is recommended for accelerating Gender Mainstreaming efforts in the

Ministry/Department and all components therein:
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o Provide leadership and create an enabling environment;

o Clarify concepts and understand legal and policy compliance frameworks;

o Conduct a Compliance Audit;

o Establish a Gender Mainstreaming facilitating structure/mechanism;

o Develop and implement an integrated programme of action for Gender Mainstreaming;
o Assign responsibility and accountability;

o Allocate an adequate budget and other resources;

o Integrate a programme of action in your mainstream strategic and other plans; and

o Monitor and report progress.

The following table provides recommended action for the 9 point strategy:

5.1

Provide leadership and
create an enabling

environment

Senior leadership up to
the highest position in
the
Department/Component
to facilitate a change
process to generate
commitment to Gender
Mainstreaming in the
Department/Component
and create an enabling
environment.

Recommended Action

o Statement of commitment to a process of accelerating
efforts to mainstream gender;

o Build and maintain a shared vision and values on gender
equality;

o Take responsibility for policy and legal compliance within

your sphere of competence;

o Provide policy clarity on critical gender issues;

o Play a visible role in advocating for action on gender
equality and women’s empowerment;

o Demand accountability on gender compliance from all
your subordinates;

o Work with and support the work of the Gender Focal Point
(GFP) or Directorate;

o Commit to global and national mandates on gender
equality;

o Develop an institutional and legislative environment that

is conducive to advancing equality between women and

men;

o Ensure a critical mass of women in decision making at all
levels;

o Ensure active involvement of women and men in civil
society; and

o Assign adequate human, financial and other resources to

gender programming.



5.2

Clarify concepts and
understand legal and
policy framework

Ensure that everyone in
the Department/
Component from top
management to the
lowest level is familiar
with all the key national
and international
standard setting
instruments on gender
equality and fully
appreciates the nature
of compliance required
from the Department/
Component.

Ensure that there is a
common understanding
of all key concepts in
the gender

transformation dialogue.

Volume 2: Implementation Guidlines 16

Recommended Action

Provide a briefing pack with copies of all key human rights
and legal policy instruments on gender equality to personnel
in the Department, starting with senior leadership. At
minimum, the following documents, including summaries
if possible, should be provided:

- Beijing Platform for Action (BPA) include National
Commitments on Implementation and the BPA+5;

- CEDAW Reporting Protocol and the CEDAW Committee
Concluding Comments;

- SADC Declaration on Gender and Development and the
Addendum on the Prevention and Eradication of Violence
Against Women and Children;

- The South African Constitution;

- Employment Equity Act (EEA), 1998 ;

- Promotion of Equality and Prevention of Unfair
Discrimination Act, 2000 (PEPUDA);

- Preferential Procurement Policy Framework Act (PPPFA),
2000;

-Broad Based Black Economic Empowerment Act
(BBBEEA), 2003;

- National Policy Framework for Women’s Empowerment
and Gender Equality;

- Skills Development Act, 1998 and Strategy,

- Batho Pele: White Paper on Transformation of Public
Service Delivery;

- Department’s Gender Policy Statement;

- Gender Mainstreaming Assessment Report; and

-Gender Mainstreaming Guidelines and Reporting
Protocol.

Disseminate simplified and accessible information on the

above instruments, for example posters, pamphlets, web

pages and speeches;

Conduct briefing sessions/workshops with all personnel

(top to bottom), to familiarize them with the applicable

national and international standard setting instruments

on Gender Mainstreaming and women’s empowerment;

Identify a Gender Focal Person or Point as a central infor-

mation centre for sustainable technical support;

Consult regularly with the gender focal person/point/

directorate to clarify difficult concepts and compliance
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5.3

5.4
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obligations regarding Gender Mainstreaming/equality;
and

Identify Department/Component’s obligation in relation
to each gender priority and strategic objective arising
from the standard setting instruments.

Conduct a Compliance Recommended Action
Audit
Review the situation in ° Prepare a checklist of all compliance obligations

the department and

assess the extent to

which policies, O
programmes, plans,

structures, processes,
decisions and activities .
are aligned with

compliance obligations

under national and
international standard

setting instruments.

applicable to the Department/Component arising from

the standard setting instruments;

Read the Gender Mainstreaming Assessment Report and

identify issues that apply to your sphere of responsibility

and determine action required;

Conduct a detailed gap analysis on all aspects of the

Department/Component prioritizing the following:

- Employment;

- Decision making processes and structures;

- Procurement;

- Systems and procedures;

- Communication processes, including interface with civil
society;

- Budgets, budget processes and expenditure patterns;

- Monitoring and reporting practices;

- Service delivery and related programmes;

- Research, policy legislation and law reform;

- Litigation strategies;

- Interdepartmental, intergovernmental and international
relations; and

- The judicial process; and

Ascertain the nature of obstacles that prevent effective

gender mainstreaming in the Department/Component

that has been identified during the compliance audit.

Establish a Gender Recommended Action

Mainstreaming
facilitating structure/

mechanism

Establish a Gender Mainstreaming Advisory and
Compliance Committee (GENMACC);

Establish a GFP in each Unit/Component or reinforce an
existing one and ensure that it is empowered through
inter alia:



5.5

Establish an advisory
and compliance
committee that will
drive the Gender
Mainstreaming process
in the Department/
Component.

Develop and implement an
Integrated Programme of
Action (IPOA) for
mainstreaming gender
Develop a coherent and
Integrated Programme
of action which provides
a framework for
ensuring that all parts of
the Department/
Component contribute
effectively to and
complement each other.
Ensure that gender is
being mainstreamed
into all decisions and

Volume 2: Implementation Guidlines 18

- An adequate budget;

- Human Resources;

- Space and Equipment;

- Authority;

- Support from leadership; and
- Capacity Building.

° Empower the GFP to participate as a technical advisor in
the GENMACC and other key decision making structures;

o Ensure that the GENMACC is representative in terms
of components within the Department and with regard
to gender and race, and that appointed persons have
high-level decision-making powers/authority in the
Department/Component;

o Assign adequate authority and resources to the
GENMACC to enable it to operate effectively;

° Ensure that the GENMACC meets regularly, has a clear
programme of action with clear deliverables, and reports
regularly (in writing) to the head of the Department/
Component, who in turn should integrate the report into
their mainstream report to the Executive Committee/
Departmental Board or any other relevant structures; and

° Cascade the GENMACC to all levels of decision making in
the Department.

Recommended Action

o Develop a Vision and Value Statement for Gender
Mainstreaming;

° Develop an IPOA for mainstreaming gender in the
Department/Component;

° Ensure that the IPOA has clear goals, targets and
activities to achieve such goals during the next 5 years, 3
years, 12 months, quarter and month;

o Base Departmental goals/objectives on compliance
obligations arising from international and national
Human Rights treaties and policies on women’s
advancement and gender equality, using the Gender
Equality Compliance Map (Table A) and the Gender
Mainstreaming Planning Matrix (Table B) and the Gender
Policy Statement of the Department;
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5.6

5.7

5.8
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activities, thus
advancing women and
eliminating systematic
gender equalities.

Assign responsibility and

demand accountability

Clarify the role and
responsibility of each
manager/employee and
ensure that they are
informed accordingly.

Implement measures to

enforce accountability.

Allocate an adequate
budget and other

resources

Allocate sufficient
funds, personnel and
required resources to
provide effective
support to the Gender
Mainstreaming
processes in the
Department/
Component.

Integrate the IPOA in your
Mainstream Strategic

plans and all other plans

Ensure that elements of
the IPOA are incorp-
orated in the strategic
and other general plans,
including the MTEF of
the Department/
Components.

o Ensure that the IPOA also incorporates measures that
address each and every obstacle to Gender
Mainstreaming that has been identified;

Recommended Action

o Ensure that the role and responsibility of each
manager/employee is clarified and that they are all
informed accordingly;

o Clarify the role, responsibility, powers and accountability
of the GFP and inform everyone accordingly;

o Integrate gender responsibilities and accountability in
all performance contracts and systems; and

o Implement mechanisms for rewarding performance and

sanctioning non-performance.

Recommended Action

o Integrate gender consideration into the mainstream
budget of the Department/Component;

o Allocate sufficient budget for gender focal person/point;

o Allocate a reasonable budget for GENMACC and
reviewing of systems and processes and engendering
mainstream systems processes; and

o Allocate adequate resources to pro-women programmes.

Recommended Action

o Review existing plans/budget and adjust provisions in
accordance with commitments in the IPOA ; and

o Adjust targets and indicators in strategic and other
general plans to accommodate contents of the IPOA that
are not covered in existing plans.



5.9

The IPOA should also be
incorporated into all
programmes and
projects.

Monitor and report on

progress

This information
includes reporting on
and regularly
disseminating
information on progress

against agreed targets.

Ensure that reporting
compliance is rigorously
enforced by the
Department/
Components.
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Recommended Action

Review existing data management systems to determine

capacity to capture baseline data and progress indicators

on Gender Mainstreaming and if, necessary make

adjustments;

Ensure that there is the necessary capacity to link Gender

Mainstreaming to data management and reporting;

Establish baseline data disaggregated by gender and its

intersection with factors such as race, on all the activities

of the Department/Component, prioritising the

following:

- Employment;

- Decision making processes and structures;

- Procurement;

- System and procedures;

- Communication Processes;

- Budgets, budget process and expenditure patterns;

- Monitoring and reporting practices;

- Service delivery and related programmes;

- Research, policy, legislation/law reform;

- Litigation strategies;

- Interdepartmental, intergovernmental and international
relations; and

- Interface with civil society.

Align sanctions and rewards with performance against

Gender Mainstreaming objectives and accountabilities;

Align internal reporting formats with national and

international reporting obligations;

Ensure that regular reports are submitted and discussed

at management meetings; and

Ensure that compliance reports to appropriate agencies

are prepared and submitted timeously.
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6. USEFUL RESOURCES

The decision makers are advised to familiarize themselves with other resources that provide them with
knowledge and skills on Gender Mainstreaming.

6.1 Documents include:

o National and international standard setting instruments;

° National and international case law;

° International and national literature on gender equality, mainstreaming and management;
and

o United Nations Agencies and other useful websites and audio visual material.

6.2 Human resources include:

o Internal GFP;

o Gender Directorate and Advisory Committee;
° Office on the Status of Women (OSW);

o Commission for Gender Equality (CGE); and
o Civil society experts.

7. BENCH MARKS

Benchmarks are important for the purpose of setting targets and milestones, and for reviewing and
extracting standards and compliance obligations applicable to the Department/Component. These should
then be integrated into the Programme of Action in point 5 above. The Gender Equality Compliance Map
and the Gender Mainstreaming Planning Matrix should provide some guidance in this regard.

It is important to regularly seek the technical input or advice of specialist gender structures. This should
include structures mentioned in point 6 in the table above.

It is also important to note the specific benchmarks captured in the following standard setting

instruments:

7.1 BPAand the National Commitments;

7.2  CEDAW Reporting Protocol and recommendations of the CEDAW Committee;

7.3  SADC Declaration on gender and development and the Addendum on Violence against
Women and Children;
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7.4  National Policy Framework for Women’s Empowerment and Gender Equality;
7.5  Department’s Gender Policy Statement; and
7.6 National and international best practices on gender.

It is recommended that the IPOA incorporates best practices from similarly situated institutions,
nationally and internationally, for example the Departments of Minerals and Energy, Water Affairs,

Transnet, Eskom and Telkom, as well as the Departments of Justice in countries such as Canada, Australia
and United States of America.

8. IMPLEMENTATION

The following points suggest a process for implementation:

o Distribute the Gender Mainstreaming Assessment Report, the Guidelines and Reporting
Protocols within each Business Unit/Component;

o Organise a meeting to plan process;

o Identify a GFP from within the Unit/Component to provide technical and coordination
support;

o Organise Briefing Packs for every person, starting with the most senior leadership, using

the services of the Gender Directorate and the identified GFP;

o Implement the 9 point strategy in 5 above;

o Utilise the Gender Equality Compliance Map and the Gender Mainstreaming Planning
Matrix to support the implementation of the 9 point strategy; and

o Review progress periodically and redirect where necessary.
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