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PART

A. BACKGROUND

1 The President appointed the Commission of Inquiry into the rapid

depreciation of the Rand and related matter, in January 2002.

TERMS OF REFERENCEB.

2. The Commission, in accordance with its Terms of Reference1, was to

enquire into and report on whether between 1 January and 31 December

2001:

2.1 any person or any other juristic entity entered into, concluded or

caused any transactions which contributed or gave rise to the rapid

depreciation of the Rand;

any of the transactions in question involved collusion and resulted

in any improper gain or avoided loss;

2.2

2.3 in respect of any of the transactions in question, any authorized

dealer in foreign exchange deviated from the terms and conditions

of its appointment;

2.4 in respect of any of the transactions in question, existing

regulations and/or restrictions on the export of capital from South

Africa were contravened;

in respect of any of the transactions in question, regulations

and/or restrictions on the maximum period within which exports

proceeds must be repatriated to South Africa were contravened;

1 See Annexure 2
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2.6 in respect of any of the transactions in question, transactions were

entered into that were in contravention of the letter or spirit of the

exchange control regulations.

3.

The Commission is also required to advise the President on any relevant

recommendations, including:

the effectiveness of the current administrative system of ensuring

adherence to exchange controls and other regulatory measures in

guarding against the occurrence of such transactions; and

possible action that could be taken against any person or juristic

entity identified as having participated in any such transactions.

4 An Interim Report was submitted on 30 April 2002 to the President

pursuant to paragraph 3 of the Terms of Reference. The Interim Report

was a summary of evidence of witnesses who gave evidence to the

Commission in March and part of April 2002. It did not make any findings

or recommendations. Except to the extent that informatioo .from -the

Interim Report is contained in this Final Report, the Interim Report does

not form part of this Final Report.

5.

The Terms of Reference require the Commission to investigate specific

transactions and the impact of such transactions on the rapid depreciation

of the exchange rate of the Rand in the course of 2001.

APPROACH OF THE COMMISSIONc.

Macro Economic Factors

The Commission's hearings were held in public.6.
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7 In the first week of the sitting of the Commission various experts dealt with

the macro economic factors that can influence the exchange rate of a

currency in general, and specifically that which in the course of 2001 could

have contributed to the depreciation of the exchange rate of the Rand.

the 11 September 2001 attack in the United States of America;7.1

emerging market contagion;7.2

privatisation delays;7.3

political crises in Zimbabwe;7.4

7.5 sentiment.

8. The evidence of the expert witnesses was extremely valuable as

background information for both the Commission and the public. There is

no doubt that macro-economic factors do have an impact on the exchange

rate of a currency. The Commission was mandated to investigate one

factor that also has an impact on the currency. namely foreign exchange

transactions

9. It was not asked to investigate which factors had an impact on the

exchange rate during the course of 2001. This report therefore deals with

foreign exchange transactions that fall within the Terms of Reference and

related matters.

Constraints on the Commission

1O. There were several constraints that the Commission faced in executing its

task. The major one being insufficient time to complete the various

investigations to the extent that would have been desirable.
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11 The areas of investigations inevitably dealt with information that was of a

very sensitive nature and if such information fell in the hands of

competitors or even the general public, it could harm the interest of these

corporates or institutions. In hindsight, a public hearing was probably not

the most appropriate forum for conducting such investigations.

12, Another problem faced by the Commission was the -issue 'of 'conflict of

interest of both witnesses and assistants of the Commission. The South

African foreign exchange market is small and invariably there is affiliation

with institutions. In the case of assistants, the assistants sometime had

rendered services or were still rendering services to particular institutions

and had to recuse themselves. The Commission tried its best to manage

such conflicts of interest. For example from among the local experts that

gave evidence during the first week of hearings, only two economists,

Jammine and Glynos, were not affiliated to a financial institution that fell

within the Terms of Reference of the Commission. It is important to point

out though that the experts from various financial institutions indicated that

they were making statements as independent witnesses.

13 An investigation such as the one the Commission was involved with is a

complex exercise which should ideally take into account the experiences

of other countries especially given the fact that financial markets are

globalised. While three international experts were called, all of whom gave

excellent evidence, it would have been valuable to look at the experiences

of other countries which have similar problems to that of South Africa in

much more detail.

The following witnesses gave evidence to the Commission in the public14.

hearing
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Economists who gave evidence as expert witnesses2

Mr Kevin Wakeford

14.3 Sa50l, Nampak and M-Cell

National Treasury and the Reserve Bank

Authorised Dealers

ABSA, Standard Bank, BoE, CitiBank, J P Morgan, FirstRand,

NIB, Investec and Deutsche Bank

ACI

International expert witness Mr McCauley, Deputy Chief

Representative, representative office for Asian Pacific in Hong

Kong of Bank for International Settlement, Dr O'Neill, from

Goldman Sachs and Mr B Bakarudin, of Bank Negara Malaysia

The Minister of Finance, Mr Trevor Manual and the Director

General of National Treasurer, Miss Maria Ramos

14.10 From the Reserve Bank Governor Tito Mboweni, Mr Cross, former

senior Deputy Governor of the Reserve Bank, Van Zyl, advisor to

the Governor, Mr Bruce-Band the general manager exchange

control and Mr Grove, assistant general manager, exchange

control

14.11 Mark Langley

~

2 See Annexure 4
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Dr C L Stals

Approach of the Investigating Teams

15. The Commission appointed assistants who investigated various aspects

Three teams of assistants to the Commission were assigned as follows:

Gobodo led a team that investigated the allegations made by Mr

Kevin Wakeford;

Deloitte & Touche was appointed to investigate the trading

activities of market participants including Authorised Dealers;

KPMG investigated corporates using data supplied by the SARB

and corporates. KPMG also investigated exchange control

administration and the effectiveness thereof. A team from KPMG

was appointed to identify transactions that gave rise or contributed

to the rapid depreciation of the Rand relating to corporates.

The Commission also arranged for two tip-off lines on which

whistles blowers who wish to remain anonymous could furnish

information to the Commission.

A list of assistants to the Commission is contained in Annexure 3;

Team appointed to investigate the trading activities of market participants

16. Deloitte & Touche conducted this exercise. Given the size and

complexities of the foreign exchange market, the time, cost and effort

required to perform a detailed analysis on a transactional basis was

considered impractical given the reporting deadlines imposed.
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17, Given these limitations,

developed by this team:

followingthe two-phased approach was

Phase 1

Design, test and implement a methodology for investigating

the activities of the market participants;

17.2 which focuses on key periods which should be investigated;

17.3 to lay the basis for forming an opinion on the activities of the

institutions concerned;

to ascertain whether these activities should be further investigated

to identify the underlying transactions requiring further

investigation.

Phase 2

If required, conduct a further detailed investigation .to.identify and

report on the specific transactions and their effect on the value of

the Rand in accordance with the Terms of Reference.

18 The team looked to establish a trend and an understanding of activities on

which to form an opinion and then to ascertain whether those activities

themselves require further investigation. The team took the approach that

any foreign exchange transaction is a part of and is a reflection of a series

of other financial commitments and transactions and those need to be

understood and then it would be decided on whether they require further

investigation.
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Scope

Period covered

19 The Terms of Reference provided for the period 1 January 2001 to 31

December 2001 to be investigated.

20. .The investigation into the activities of the market participants and the data

supplied by SARB, while not ignoring the entire period, focused on the

period September to December 2001. This is evidenced by the fact that

the days selected for investigation fell primarily into this period.

Relevant persons and entities

21. For the purpose of the first phase of the investigation, financial market

participants included authorised foreign exchange dealers; representative

offices of foreign banks; the International Banking Department of the

South African Reserve Bank (SARB) and the financial exchanges -Bond

Exchange of South Africa (BESA), JSE Securities Exchange (JSE) and

South African Futures Exchange (SAFEX) -a division of JSE.

22 In respect of authorised foreign exchange dealers, the activities of the

following entities were analysed as their trading activities were determined

to be material:

ABSA Bank Limited;

BOE Bank Limited;

Citibank, N.A., South Africa;22.3

Deutsche Bank AG, Johannesburg Branch;
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FirstRand;

Investec Bank Limited;

J P Morgan Chase Bank (Johannesburg Branch);

Nedcor Bank Limited;

Nedcor Investment Bank Limited; and

Standard Bank of South Africa Limited.

23. The approach adopted by this team was accordingly not designed to

identify specific transactions as provided for in the Terms of Reference.

This was confirmed by the findings of the team. The approach focused on

identifying areas of activity that may have led to transactions that

contributed or gave rise to the rapid depreciation of the Rand.

24.

There were other flaws in the approach of the team whjch to some extent

had an impact on the outcome of the review.

25. The information gathered by the team relied entirely on the responses by

the Authorised Dealers to a questionnaire drafted by the team and sent to

Authorised Dea1ers. No independent verification of data took place.

All information was aggregated. The team could for example have

selected a few transactions and investigated them in detail.

26.

27 The team gathered very valuable information about transactions and did

observe some trends that should have prompted further investigation but

did not. For example, the data collected showed that the average

balances on the ten largest clients foreign currency accounts (CFC)
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increased over the period October to December 2001 which is an

indication that clients of banks tended to hold more foreign currency and

were reluctant to hold Rand3. Yet nothing was done to investigate this

phenomenon and by way of sample investigate some of the transactions.

No attempt was made to investigate the profits made by the Authorised

Dealers and the fact that there was a correlation between such profits, the

bid-offer spread and the depreciation of the Rand.4

28 The team also found that an analysis of Authorised Dealers' client

transactions showed that the clients of Authorised Dealers were reluctant

to hold Rand. The moving of client's funds from Rand into foreign

currency resulted in a negative impact on the exchange rate of the Rand5.

No further investigation was done.

Scope limitations

29. Testimony provided to the Commission by Mr Robert N McCauley, Deputy

Chief Representative of the Bank of International Settlements on 4 March

2002 indicated that in April 2001 trade in the South Afrjcan Rand occurred

approximately as follows:

33% on-onshore (e.g. trade between two banks in Johannesburg);

38% on-offshore (e.g., trade between a bank in Johannesburg and

a bank in London); and

29% off-offshore (e.g" trade between two banks in London),

Local economists have indicated to the Commission that the

3

4

5

Teams report, p 34 -35
See Annexure 5
See Annexure 6
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quantum of off-offshore transactions could be closer to 40% of the

total volume of the Rand foreign exchange market.

Consequently any analysis performed is limited to a maximum of

71 % of the market, and possibly closer to only 60% of the market.

30. .For the purposes of the investigation it was assumed that the trading

patterns of off-offshore would in essence be the same as those of the on-

onshore as well as on-offshore, and as such would not detract from any

conclusions reached.

31 The approach of the team culminated in the reporting of findings

applicable to market participants on a cumulative and not on an individual

basis.

32. The information from the market participants was collated from individual

responses received based on a questionnaire distributed to the

participants. Consequently respondents did not provide information,

including data, strictly according to the request and often applied their own

interpretation to certain questions, which while meaningfal 'at indivi'dual-

authorised-dealer level, made the consolidated and comparative analysis

of responses difficult.

33 Given the time constraints, the information supplied in response to the

questionnaires was accepted as correct and reliable and the

representations made by the market participants were not tested to verify

the accuracy and completeness thereof. Certain data supplied by the

market participants were corroborated by data supplied by the SARB.

34. In selecting market participants, the activities of whom were to be

subjected to analysis, a materiality test of daily turnover in foreign

exchangelZAR of an Authorised Dealer was determined. If the daily
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turnover of an authorised dealer was less than or equal to USD350 million

on any "hot day", the Authorised Dealer was considered non-material.

This test was applied in order to identify those market participants whose

activities would be subjected to analysis. The materiality test set did not

take into account levels of liquidity in the foreign exchange market on any

particular day. The trading activities of market...participants not considered

material was not subjected to analysis.

35, The team made the overall conclusion that their investigation of the

activities of market participants provided no indication that further

investigation of these institutions was required.

36. The outcome of the process followed by the team failed to address the

issue of whether in respect of market participants any transactions were

entered into which contributed or gave rise to the rapid depreciation of the'

value of the Rand.

Team appointed to investigate data supplied by SARB

37. In respect of the team appointed to investigate data supplied 'by SARB,

the scope of the investigation was limited to transactions between:

South African legal entities and natural persons on the one hand

and Authorised Dealers on the other; and

Non-resident banks and authorised dealers.

38. The approach of this team was designed with reference to SARB's

balance of payment categories, in which categories "of '1ndiv1dual

transactions were identified for investigation.
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39 During the period 1 April 2001 to 31 December 2001, the categories of the

largest inflow, outflow and net flow of foreign currency in Rand terms ("the

selected categories") were identified.

40. The days (if any) in each selected category when there were unusually

large net outflows of foreign currency were then selected.

41 Unusually large transactions on such days were identified. In the case :of

other selected categories, no transactions warranting further investigation

were identified.

42. It was established whether unusually large transactions coincided with

days on which there were large movements in the USD I Rand exchange

rate. Where unusually large transactions fell on days where there were no

significant movements in the USD I Rand exchange rate, such

transactions were not further investigated, except where a transaction was

of such a size that the absence of an effect on the Rand exchange rate

called for an explanation.

43. Where, however, days of unusually large transactions coincided with days

on which there were large movements in the USD I Rand exchange rate,

such transactions were further investigated.

Team appointed to investigate the Wakeford Allegations

44. This team commenced its investigation by reviewing Mr Kevin Wakeford's

letter to the President dated 8 January 2002. They interviewed Wakeford

and the entities referred to in the letter. As Wakeford was unable to

substantiate the allegations contained in the letter of 8 January 2002, an

independent investigation into the allegations contained in the letter was

conducted. Pursuant to the evidence given by Wakeford, the investigation
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was restricted to an analysis of the Sasol, Nampak and M-Cell share

placement transactions.

45. The investigation is based on documents and statements made available

to the team during the course of its investigation, as well as evidence

tendered to the Commission.

46. Consultations were conducted with:

Sasol, Nampak, M-Cell and Billiton. Having determined that

Billiton did not conclude an "asset swap" with Deutsche Securities

(pty) Ltd ("OS"), the investigation concentrated on the Sasol,

Nampak and M-Cell transactions;

Deutsche Bank Johannesburg Branch ("DBJ") and OS;

The Department of Finance and National Treasury; and

The South African Reserve Bank ("SARB").

47. Once the team compiled its report it provided the corporates and

Deutsche Bank with the report before submitting it to the Commission.
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