
NEL COMMISSION 

 
 
 

THE FINAL REPORT OF THE 

COMMISSION OF INQUIRY INTO 

THE AFFAIRS OF  

THE MASTERBOND GROUP 

AND INVESTOR PROTECTION 

 IN SOUTH AFRICA 

 

 
 

CORPORATE LAW AND 

SECURITIES REGULATION 

IN SOUTH AFRICA 
 
 

THE HONOURABLE MR JUSTICE H.C. NEL 
 

 

 

 

CAPE TOWN VOLUME 3 
APRIL 2001 NEL COMMISSION 

 



 

NEL COMMISSION 

1

 
 

CONTENTS OF VOLUME 3 
 
 

 

CHAPTER 15: The Dissenter   

 and Derivative Actions 633 

 

 

CHAPTER 16: Class Actions and  
 Public Interest Actions 651 

 

 

CHAPTER 17: The Protection of 

 Minority shareholders 953 

 

 

CHAPTER 18: The Auditing Profession - Ethics 

 The Public Oversight Body 1055 
 

 

...................... 

 

 



 

NEL COMMISSION 

2

 

 

CHAPTER 15  -  THE DISSENTER AND 

DERIVATIVE ACTIONS 

 
 

15.1 With clearly defined duties of directors and with prior inspection 

of records, the dissenter, derivative, and class actions available to the 

American investor fall into place.  The dissenter's British or South 

African counterparts have no access to minutes of meetings of directors 

or to the financial records of the company, and can only make educated 

guesses before embarking on perilous litigation. 

15.2 In general, in the USA a shareholder who is entitled to vote on a 

proposed consummation of a plan of merger, share exchange, the sale or 

exchange of all or substantially all of the property of the corporation 

other than in its usual and regular course of business or on a proposed 

amendment to the articles of incorporation which would adversely 

affect the rights of the shareholder, is entitled to dissent from such 

proposed action and obtain payment of the fair value of the shares. 

15.3 When proposing to take any such action as set out above, the 

corporation is required to notify shareholders of their rights to dissent , 

and if notified by shareholders of their intention to dissent, has to pay or 

offer to pay each dissenter the amount which the corporation estimates 

the fair value of the shares to be, plus accrued interest. 
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15.4 As an example, in South Carolina (sec. 33-13-250) the payment 

has to be accompanied by an income statement, a balance sheet and 

"a statement of the corporation's estimate of the fair value of the shares and an 

explanation of how the fair value was calculated". 

 

15.5 Section 33-13-250 reads as follows: 

 

"250. Payment. 

 

(a) Except as provided in Section 33-13-270, as soon as the proposed corporate 

action is taken, or upon receipt of a payment demand, the corporation shall 

pay each dissenter who substantially complied with Section 33-13-230 the 

amount the corporation estimates to be the fair value of his shares, plus 

accrued interest. 

 

(b) The payment must be accompanied by : 

 

(1) the corporation's balance sheet as of the end of a fiscal year ending 

not more than sixteen months before the date of payment, an 

income statement for that year, a statement of changes in 

shareholders' equity for that year, and the latest available interim 

financial statements, if any; 

 

(2) a statement of the corporation's estimate of the fair value of the 

shares and an explanation of how the fair value was calculated; 

 

(3) an explanation of how the interest was calculated; 

 

(4) a statement of the dissenters right to demand additional payment 

under Section 33-13-280; and 

 

(5) a copy of this chapter". 
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15.6 If the dissenter requires an additional payment and notifies the 

corporation accordingly, the corporation usually has to approach the 

Court for a judicial appraisal of the fair value of the shares.(1) 

15.7 Costs pertaining to the judicial appraisal are generally borne by 

the corporation and are only awarded against the dissenting 

shareholder if the Court finds that the shareholder has acted arbitrarily, 

vexatiously or not in good faith. 

15.8 Sections 33-13-280, 300 and 310 read as follows: 

 

"280. Procedure if shareholder dissatisfied with payment or offer. 

 

(a) A dissenter may notify the corporation in writing of his own 

estimate of the fair value of his shares and amount of interest due 

and demand payment of his estimate (less any payment under 

Section 33-13-250) or reject the corporation's offer under Section 

33-13-270 and demand payment of the fair value of his shares and 

interest due, if the: 

 

(1) dissenter believes that the amount paid under Section 33-

13-250 or offered under Section 33-13-270 is less than the 

fair value of his shares or that the interest due is calculated 

incorrectly; 

 

(2) corporation fails to make payment under Section 33-13-

250 or to offer payment under  Section 33-13-270 within 

sixty days after the date set for demanding payment; or 

 

(3) corporation, having failed to take the proposed action, does 

not return the deposited certificates or release the transfer 

restrictions imposed on uncertificated shares within sixty 

days after the date set for demanding payment. 

 

300.  Court action. 
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(a) If a demand for additional payment under Section 33-13-280 

remains unsettled, the corporation shall commence a proceeding 

within sixty days after receiving the demand for additional payment 

and petition the court to determine the fair value of the shares and 

accrued interest. If the corporation does not commence the 

proceeding within the sixty-day period, it shall pay each dissenter 

whose demand remains unsettled the amount demanded. 

 

 (b) ............ 

 

(c) The corporation shall make all dissenters (whether or not residents 

of this State) whose demands remain unsettled parties to the 

proceeding as in an action against their shares and all parties must 

be served with a copy of the petition. Non-residents may be served 

by registered or certified mail or by publication, as provided by law. 

 

(d) The jurisdiction of the court in which the proceeding is commenced 

under subsection (b) is plenary and exclusive. The court may 

appoint persons as appraisers to receive evidence and recommend 

decisions on the question of fair value. The appraisers have the 

powers described in the order appointing them or in any amendment 

to it. The dissenters are entitled to the same discovery rights as 

parties in other civil proceedings. 

 

310. Court costs and counsel fees. 

 

(a) The court in an appraisal proceeding commenced under Section 33-

13-300 shall determine all costs of the proceeding, including the 

reasonable compensation and expenses of appraisers appointed by 

the court. The court shall assess the costs against the corporation, 

except that the court may assess costs against all or some of the 

dissenters, in amounts the court finds equitable, to the extent the 

court finds the dissenters acted arbitrarily, vexatiously, or not in 

good faith in demanding payment under Section 33-13-280". 

 

15.9 Fletcher states the historical background of the dissenter action as 

follows: 



 

NEL COMMISSION 

6

"At common law unanimous shareholder consent was a prerequisite to 

fundamental changes in the corporation, thereby making it possible for an 

arbitrary minority to establish a nuisance value for its shares by refusal to 

cooperate, and to meet this situation legislatures authorized the making of 

changes by a majority vote, but this opened the door to victimization of the 

minority, and therefore to solve this dilemma, statutes permitting a dissenting 

minority to recover the appraised value of its shares have been widely 

adopted".(2) 

 

15.10 Fletcher also states that under the 'market exception' some 

jurisdictions provide that dissenters rights will generally not be available 

if the shares are listed on a national securities exchange as the shares can 

be disposed of in an available market. 

 

Whatever the reasons might have been for such exclusion in those 

jurisdictions, a similar rule should not apply in South Africa. 

 

In the United States shareholders are generally entitled to inspect the 

records of corporations and the listing requirements of exchanges and the 

surveillance by regulators are far superior to those in South Africa. 

15.11 In contrast, in South Africa and the United Kingdom dissenters 

have little, if any, chance to protect their interests. 

 
15.12 As an example, in South Africa in a take-over situation where 

ninety percent of the holders of shares not already held by the  offeror 

have accepted the offer, the remaining ten percent, if dissatisfied, have 

the onus to affirmatively establish that the offer is unfair (Section 321).   
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As the South African dissenter has no access to the books and records of 

the company, it is virtually impossible to establish whether the offer is 

fair or unfair. 

 

15.13 In the United Kingdom the derivative action is still largely ruled 

by the dead hand of Foss v Harbottle (1843) 2 Hare 461, a decision 

which even preceded the first ever general companies act, the Joint 

Stock Companies Act of 1844. 

 

15.14 The late Professor Gower said the following (p 610): 

"And fourthly he [Knox, J.] said that he believed 'it would be helpful for there 

to be specific procedures laid down, whether by way of rules of court or a 

practice direction........for the initiative and prosecution of actions by minority 

shareholders to recover on behalf of a company'.  It would indeed;  and some 

of us have been pleading for  this for years.  But all our pleas � and so far, 

those of Knox J. � seem to have fallen on deaf ears.  The absence of any 

specific procedural rules (notwithstanding the recognition, at least for the past 

16 years that derivative actions are a discrete class of action) is scandalous.  

One gets the impression that the Bench as a whole likes the Foss v. Harbottle 

rule so much and derivative actions so little that it is reluctant to recognise any 

exceptions to the rule when the plaintiff seeks derivative relief (as opposed to 

personal relief against infringement of personal rights).  This is a tenable view 

for, in the light of the recent cases it can hardly be denied that the derivative 

action as practised in the United Kingdom is thoroughly unsatisfactory and 

probably incapable of being made satisfactory short of root-and-branch 

reforms, of which there seems to be little hope.  On the other hand, some 

remedy is needed, for it cannot be satisfactory that controllers should be able 

to get away with blue murder". (3) 

 

15.15 This should also be contrasted with the commendable practical 

approach of the American corporation laws.  An example of this 
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approach can be seen in the Business Corporation Code of Georgia  

(following the Model Business Corporation Act). 

(Section 14 � 2 - 740 � 746 & 831): 

 

 "14 � 2 � 740 

 As used in this part, the term: 

(1) 'Derivative proceeding' means a civil suit in the right of a domestic 

corporation or, to the extent provided in Code Section 14 � 2 � 747, in 

the right of a foreign corporation. 

(2) 'Shareholder' includes a beneficial owner whose shares are held in a 

voting trust or held by a nominee on the owner's behalf. 

14 � 2 � 741 

 A shareholder may not commence or maintain a derivative proceeding unless 

the shareholder: 

(1) Was a shareholder of the corporation at the time of the act or omission 

complained of or became a shareholder through transfer by operation 

of law from one who was a shareholder at that time;  and 

(2) Fairly and adequately represents the interests of the corporation in 

enforcing the right of the corporation. 

   14 - 2 � 742 

   A shareholder may not commence a derivative proceeding until: 

(1) A written demand has been made upon the corporation to take 

suitable action; and 

(2) Ninety days have expired from the date the demand was made unless 

the shareholder has earlier been notified that the demand has been 

rejected by the corporation or unless irreparable injury to the 

corporation would result by waiting for the expiration of the 90 day 

period. 
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14 � 2 � 743  

 If the corporation commences an inquiry into the allegations made in the 

demand or complaint, the court may stay any derivative proceeding for such 

period as the court deems appropriate. 

 14 � 2 - 744 

(a) The court may dismiss a derivative proceeding if, on motion by the 

corporation, the court finds that one of the groups specified in subsection (b) of 

this Code section has made a determination in good faith after conducting a 

reasonable investigation upon which its conclusions are based that the 

maintenance of the derivative suit is not in the best interests of the corporation.  

The corporation shall have the burden of proving the independence and good 

faith of the group making the determination and the reasonableness of the 

investigation. 

(b) The determination in subsection (a) of this Code section shall be made by: 

(1) A majority vote of independent directors present at a meeting 

of the board of directors if the independent directors 

constitute a quorum;  

(2) A majority vote of a committee consisting of two or more 

independent directors appointed by a majority vote of 

independent directors present at a meeting of the board of 

directors, whether or not such independent directors 

constitute a quorum;  or 

(3) A panel of one or more independent persons appointed by the 

court upon motion by the corporation. 

(c) None of the following shall by itself cause a director to be considered 

not independent for purposes of subsection (b) of this Code section: 

(1) The nomination or election of the director by directors who 

are not independent; 
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(2) The naming of the director as a defendant in the derivative 

proceeding;  or 

(3) The fact that the director approved the action being 

challenged in the derivative proceeding so long as the director 

did not receive a personal benefit as a result of the action. 

 14 � 2 � 745. 

A derivative proceeding may not be discontinued or settled without the court's 

approval.  If the court determines that a proposed discontinuance or 

settlement will substantially affect the interests of the corporation's 

shareholders or a class of shareholders, the court shall direct that notice be 

given to the shareholders affected. 

14 � 2 � 746. 

 On termination of the derivative proceeding the court may: 

(1) Order the corporation to pay the plaintiff's reasonable expenses 

(including attorneys' fees) incurred in the proceeding if it finds that 

the proceeding has resulted in a substantial benefit to the corporation;  

or 

(2) Order the plaintiff to pay any defendant's reasonable expenses 

(including attorneys' fees) incurred in defending the proceeding if it 

finds that the proceeding was commenced or maintained without 

reasonable cause or for an improper purpose. 

14 � 2 � 831. 

(a) A derivative proceeding, as defined in subsection (a) of Code Section 

14 � 2 � 740, may be brought by a shareholder, or an action may be 

brought by the corporation, against one or more directors or officers of 

the corporation to procure for the benefit of the corporation a 

judgment for the following relief: 

(1) To compel the defendant to account for official conduct or to 

decree any other relief called for by his official conduct in the 

following cases: 
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(A) The neglect of, failure to perform, or other violation of 

his duties in the management of the corporation or in 

the disposition of corporate assets; 

(B) The acquisition, transfer to others, loss, or waste of 

corporate assets due to any neglect of, failure to 

perform, or other violation of duties;  or 

(C) The appropriation, in violation of his duties, of any 

business opportunity of the corporation; 

(2) To enjoin a proposed unlawful conveyance, assignment, or 

transfer of corporate assets or other unlawful transaction 

where there is sufficient evidence that it will be made;  and 

(3) To set aside an unlawful conveyance, assignment, or transfer 

of corporate assets where the transferee knew of its 

unlawfulness and is made a party to the action. 

(b) No action shall be brought for the relief provided in subsection (a) of 

this Code section more than four years from the time the cause of the 

action accrued. 

(c) This Code section shall not limit any liability otherwise imposed by 

law upon any director or officer or any third party".(4) 

 

15.16 Probably following American precedent, a statutory derivative 

action was introduced into the present South African Companies Act. 

 

15.17 Unfortunately the timorous makers and shapers of South African 

company law, once having left the safe harbour of United Kingdom 

company law, made the derivative action so unattractive and so costly 

as to place it beyond the reach of the ordinary shareholder. 
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"The present Companies Act introduced a statutory derivative action, which 

enables a member to bring an action to enforce the company's rights against 

wrongdoing directors and officers, or past directors and officers;  and which 

empowers the court to order that any resolution ratifying or condoning the 

wrong in question shall be of no force or effect.  To guard against the dangers 

inherent in permitting the individual member to institute such proceedings, 

the action involves a dual screening procedure.  Firstly the court must be 

persuaded on application that there is a prima facie case of wrongdoing which 

will justify the appointment of a provisional curator ad litem to investigate and 

report on the matter.  Secondly, on the return day, the court, after a 

consideration of that report, may either discharge the provisional order or 

confirm the appointment of the curator ad litem and issue directions for the 

institution of proceedings by him in the name of the company".(5) 

 

15.18 It is to be noted that if the action proceeds, the curator ad litem 

becomes the plaintiff and the member who has suffered the wrong has 

no further say in whether the proceedings should be continued, 

withdrawn or settled. 

 

His role is relegated to little more than a 'whistle-blower', but a 'whistle-

blower' who faces enormous financial risks.  Not only could he be 

ordered to pay the costs of unsuccessful proceedings but would 

probably be ordered to furnish security for costs even before the action 

commences. 

 

15.19 Section 268 of the South African Companies Act provides that 

"..........if it appears that there is reason to believe that the applicant in respect 

of an application under section 266 (2) will be unable to pay the costs of the 

respondent company if successful in its opposition, require sufficient security 

to be given for those costs and costs of the provisional curator ad litem before a 

provisional order is made". 
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15.20 It is to be noted that the order for the provision of security for 

costs is not dependent on the prospects of success or the contents of the 

report of the curator ad litem but solely on the financial means of the 

shareholder. 

 

15.21 This is in stark contrast to modern views which are expressed in 

the American, Canadian and New Zealand company laws. 

 

15.22 The approach of many States of the United States is summarised 

by the Official Reporter of the South Carolina Business Corporation 

Act commenting on section 33-7-400 (h) (Derivative Proceedings): 

 

"Plaintiffs are not required to post bond as security for expenses." 

"Earlier versions of the Model Act and the statutes of many states required a 

plaintiff to give security for reasonable expenses, including attorneys' fees, if 

his holdings of shares did not reach a specified size or value  -  five percent of 

the outstanding shares or a value of $25,000 in the earlier version of the Model 

Act.  This requirement has been deleted.  The security for expenses 

requirement, to the extent it was based on the size or value of the plaintiff's 

holdings rather than on the apparent good faith of his claim, was subject to 

criticism that it unreasonably discriminated against small shareholders. 

The basic policy question with respect to the requirement of a bond for small 

shareholders is how far to go in protecting the corporation and its officers and 

directors from suits.  The choice is between making the right to sue widely 

available, without obstacles except in obviously baseless cases, or imposing 

obstacles in the way of the small shareholder without imposing a similar 

obstacle in the way of the large shareholder.  Moreover, no bond requirement 

exists for class actions, antitrust cases, or individual actions for actions for 

personal injury,  all of which involve the corporation in substantial expense of 

defending against suit. 
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Several states have concluded on the basis of these considerations that the 

bond requirement for small plaintiffs should be repealed or not adopted". 

  

15.23 Even in a State such as California which has retained the 

provision for security for costs (maximum 50 000 dollars), the Court will 

only order security after having determined � 

 

 "(1) That there is no reasonable possibility that the prosecution of the 

cause of action alleged in the complaint against the moving party will benefit 

the corporation or its shareholders. 

 

 (2) That the moving party, if other than the corporation, did not 

participate in the transaction complained of in any capacity". 

 California Corporations Code Section 800(c) 

 

15.24 In the State of New York only shareholders who hold less than 

five percent of the shares or whose shares are worth less than 

50 000 dollars could be required to furnish security (sec. 627). 

 

15.25 In Canada, section 242(3) of the Business Corporation Act 

provides that  � 

 

"A complainant is not required to give security for costs in any application 

made or action brought or intervened in under this part".  (derivative action) 

15.26 In New Zealand (section 166) � 

 

"The court shall, on the application of the shareholder or director to whom 

leave was granted under section 165 of this Act to bring or intervene in the 

proceedings, order that the whole or part of the reasonable costs of bringing or 

intervening in the proceedings, including any costs relating to any settlement, 

compromise or discontinuance approved under section 168 of this Act, must 

be met by the company unless the Court considers that it would be unjust or 

inequitable for the company to bear those costs". 



 

NEL COMMISSION 

15

 

15.27 The dissenter and derivative actions available to the minority 

shareholder in South Africa thus 

 

� offer very little protection against victimization by majority 

shareholders; 

 

� are prohibitively costly; 

 

� have not kept abreast with modern developments. 

 

15.28 It is recommended that the South African Companies Act be suitably amended to 

provide for 

 

(a) (i) a dissenter action by a shareholder of who is entitled to 

vote on a proposed acquisition of the shares, or 

summation of a plan of merger, share exchange, the sale 

or exchange of all or substantially all of the property of 

the corporation other than in its usual and regular course 

of business or on a proposed amendment to the articles 

of incorporation which would adversely affect his rights, 

which entitles the shareholder to dissent from such 

proposed action and to obtain payment of the fair value 

of the shares. 

 (ii) a procedure to be followed, including 

 

� notification of the right to dissent; 

 

� notification of the intention to dissent; 
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� offer to pay and payment of the amount which the company or 

other offeror estimates the fair value of the shares to be; 

 

� an explanation of how the fair value was calculated, 

accompanied by the latest available financial statements, both 

annual and interim; 

 

� a right to approach a court to determine the fair value of the 

shares, the cost of the determination only to be awarded against 

the dissenters to the extent the court finds that the dissenters 

have acted arbitrarily, vexatiously or not in good faith. 

 

(b) (i) A derivative proceeding by a shareholder personally or representing the 

company in an action against one or more past or present directors or 

officers of the company to procure for the benefit of the company a 

judgment (following the Revised Model Corporations Act) 

 

 (1) To compel the defendant to account for official conduct or to 

decree any other relief called for by his official conduct in the 

following cases: 

 

 (A) The neglect of, failure to perform, or other violation of 

his duties in the management of the corporation or in 

the disposition of corporate assets; 

 

 (B) The acquisition, transfer to others, loss, or waste of 

corporate assets due to any neglect of, failure to 

perform, or other violation of duties;  or 

 

 (C) The appropriation, in violation of his duties, of any 

business opportunity of the corporation; 

   

 (2) To enjoin a proposed unlawful conveyance, assignment, or 

transfer of corporate assets or other unlawful transaction where 

there is sufficient evidence that it will be made;  and 

 

 (3) To set aside an unlawful conveyance, assignment, or transfer of 

corporate assets where the transferee knew of its unlawfulness 

and is made a party to the action. 
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(ii) A procedure to be followed, including on the application of the company 

 

� the appointment by the court of a panel of one or more 

independent persons to conduct an investigation into the 

allegations made by the shareholder; 

 

� the dismissal of the derivative proceeding, if on the application of 

the company, the court finds that the panel has in good faith and 

after having conducted a reasonable investigation concluded that 

the derivative proceedings would not be in the best interests of 

the company; 

 

� the giving of notice and the obtaining of the approval of the court 

for the discontinuance or settlement of a derivative proceeding; 

 

� an award of costs against the shareholder if the proceeding was 

commenced and continued without reasonable cause or for an 

improper purpose; 

 

 � an award of costs against the company if the shareholder is not 

able to recover an award of costs against the defendants, unless 

the court considers that it would be unjust or inequitable for the 

company to bear such costs. 

 

 

....................... 

 

 

 

 

 NOTES 

 

1. In New Zealand the determination of ' a fair and reasonable price' is referred 

to arbitration (section 112). 

2. Fletcher, W.M. : Fletcher Cyclopedia of the Law of Private Corporations, 

par 5906.10, Note 1  (Clark, Boardman, Callaghan, New York, 1990). 
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3. Gower, L.C.B.  :  The Principles of Modern Company Law. 

4. See also the Revised Model Business Corporations Act, par. 7.40-7.46. 

5. Blackman, M.S.  :  'Companies' Lawsa - Vol 4, part 2, par. 210 s, 

 Butterworths, Durban, 1996). 

  

 

.......................... 
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CHAPTER 16  -  CLASS ACTIONS AND  

PUBLIC INTEREST ACTIONS 

 
 

16.1 In its First Report the Commission deplored the fact that class actions were not  

available to the thousands of participation bond investors, holders of debentures and other 

creditors who had lost hundreds of millions of rands in companies such as the Masterbond 

Group, Supreme Bond, Owen Wiggins, Fancourt and Marina Martinique. 

 

The people who suffered most were often elderly, not wealthy and individually did not have the 

means or the courage to litigate. 

 

"Had a class action been available to them there is little doubt that actions with more 

than a fair chance of success would have been instituted by them against all the 

directors and auditors of all the Masterbond companies, the directors and auditors of 

Fancourt, the directors and auditors of Marina Martinique, the directors and auditors of 

Owen Wiggins, the directors and auditors of the Supreme Group of Companies and all 

the intermediaries who advised their clients to invest in entities such as Masterbond, 

Fancourt, Marina Martinique and the Supreme Group".(1) 

 

16.2 The Commission is convinced that the introduction of a class action into the South 

African law is essential for the protection and empowerment of investors. 

 

16.3 Although section 38 of the South African Constitution (Act 108 of 1996) provided for 

the introduction of a class action when a right protected by the Bill of Rights has been infringed 

or is threatened, no procedure for such an action has been formulated. 

 

16.4 Section 38 of the Constitution reads as follows 

 

"Anyone listed in this section has the right to approach a competent court, alleging 

that a right in the Bill of Rights (own emphasis) has been infringed or threatened, and 

the court may grant appropriate relief, including a declaration of rights.  The persons 

who may approach a court are - 
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a) anyone acting in their own interest; 

 

b) anyone acting on behalf of another person who cannot act in their own name; 

 

c) anyone acting as a member of, or in the interest of, a group or class of 

persons; 

 

d) anyone acting in the public interest; 

 

e) an association acting in the interest of its members". 

 

16.5 Pursuant to a request in 1992 by the then Minister of Justice, the South African Law 

Commission undertook an investigation into the possible introduction of class actions into the 

South African law. 

 

16.6 In 1995 the South African Law Commission released a working paper 'The 

Recognition of a Class Action in South African Law' and in August 1998 submitted a proposed 

draft bill with its Report 'The Recognition of Class Actions and Public Interest Actions in South 

African Law'. 

 

16.7 The Commission is of the view that the contents of the draft bill recommended by the 

South African Law Commission do not fulfil all the needs associated with class actions and do 

not address some of the problems which have arisen in other jurisdictions. 

 

16.8 To enable the Commission to report on the introduction of class actions and to make 

recommendations regarding suitable procedures therefor, critical analyses and researches were 

conducted into class actions and proposed class actions as formulated in the United States, 

Canada, the United Kingdom, Sweden, Israel, Australia and South Africa.(2) 

 

16.9 For ease of reference and because of their importance for purposes of comparison 

 

� the Proposed draft bill of the South African Law Commission; 

 

� the United States Rule 23 of the Federal Rules of Civil Procedure, 1966; 

 

� the Ontario Class Proceedings Act, 1992; 

 

� the Australian Federal Court of Australia Act, 1976; 
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� the Proposed draft bill of the Uniform Law Conference of Canada; 

 

� the Proposed Class Proceedings Act of the Manitoba Law Reform Commission; 

 

� the North Dakota Supreme Court Rule 23;  and 

 

� the Revised Statutes, Chapter 5, Section 1, Article 591-597 of Louisiana 

 

are annexed and marked as Annexures "A" � "H". 

 

A comparative study of American class actions is included in the Notes.(3) 

 

16.10 The history of class actions in England has been sketched as follows:(4) 

 

"The modern era of class actions began with the passage of the Supreme Court of 

Judicature Act, 1873 in England, and the fusion of law and equity.  As indicated, prior 

to this time, the class action device could be employed only in the court of Chancery 

and, therefore, only equitable remedies, such as an accounting, a declaration, and an 

injunction, could be claimed in a representative action.  Damages, being a common 

law remedy, were not available in an action brought in class form in the Court of 

Chancery.  In other words, the nineteenth century forms of action determined when 

and how the class action device could be employed, despite the functional similarity of 

a claim for an accounting, for example, and a suit asserting a right to damages. 

 

The merger of the common law courts and the courts of equity resulted in the adoption 

of a single set of procedural rules applicable to all civil proceedings.  Included in these 

rules was a Rule for representative or class actions.  Rule 10 of the Rules of Procedure 

scheduled to the Supreme Court of Judicature Act, 1873  provided as follows: 

 

10. Where there are numerous parties having the same interests in one 

action, one or more of such parties may sue or be sued or may be 

authorised by the court to defend in such action on behalf of or for the 

benefit of all parties so interested". 

 

16.11 The present rules (Order 15, Rule 12, 1965) which have also been adopted by New 

South Wales (Australia), read as follows: 

 



 

NEL COMMISSION 

22

"12. (1) Where numerous persons have the same interests in any 

proceedings, not being such proceedings as are mentioned in Rule 13, the 

proceedings may be begun, and, unless the Court otherwise orders, continued, 

by or against any one or more of them as representing all or as representing 

all except one or more of them.   

 

(2) At any stage of proceedings under this Rule the Court may, on the 

application of the plaintiff, and on such terms, if any, as it thinks fit, appoint 

any one or more of the defendants or other persons as representing whom the 

defendants are sued to represent all, or all except one or more, of those 

persons in the proceedings; and where, in exercise of the power conferred by 

this paragraph, the Court appoints a person not named as a defendant, it shall 

make an order under Rule 6 adding that person as a defendant. 

 

(3) A judgment or order given in proceedings under this Rule shall be 

binding on all the persons as representing whom the plaintiffs sue or, as the 

case may be, the defendants are sued, but shall not be enforced against any 

person not a party to the proceedings except with the leave of the Court. 

 

(4) An application for the grant of leave under paragraph (3) must be 

made by summons which must be served personally on the person against 

whom it is thought to enforce the judgment or order. 

 

(5) Notwithstanding that a judgment or order to which any such 

application relates is binding on the person against whom the application is 

made, that person may dispute liability to have the judgment or order 

enforced against him on the ground that by reason of facts and matters 

particular to his case he is entitled to be exempted from such liability. 

 

(6) The Court hearing an application for the grant of leave under 

paragraph (3) may order the question whether the judgment or order is 

enforceable against the person against whom the application is made to be 

tried and determined in any manner in which any issue or question in an 

action may be tried and determined". 

 

16.12 Formalised 'class actions' as known today had their origin in the United States(5) and 

are known as 

 



 

NEL COMMISSION 

23

� 'class action' in the United States (Rule 23 of the Federal Rules of Civil Procedure) 

and in Quebec (Book IX of the Code of Civil Procedure); 

 

� 'class proceedings' in British Columbia (British Columbia Class Proceedings Act, 

1996) and in Ontario (Ontario Class Proceedings Act, 1992); 

 

� 'group actions' in Sweden (Group Actions and the Role of the Courts � A European 

Perspective � The Forum Internationale No. 23, May, 1996); 

 

� 'multi-party actions' in the United Kingdom (Final Report of Lord Woolf's Review 

'Access to Justice', 1996); 

 

� 'representative action' in the European Union (The Intergovernmental Conference of 

1996 of the Consumers' Association in a report 'The IGC and consumer policy'); 

 

� 'representative proceeding' in Australia (Part IV A of the Federal Court of Australia, 

Act 1976) and in the state of Victoria (Sections 34 � 35 of the Supreme Court Act 

(Vic) 1986). 

 

16.13 The introduction of a class action has three main objectives, namely 

 

� to provide access to justice for those who would otherwise be excluded from access to 

the courts; 

 

� the more efficient use of judicial resources; 

 

� the modification of the behaviour of actual or potential wrongdoers who might 

otherwise be tempted to ignore public obligations. 

 

16.14 Access to justice has been described as 'the cornerstone of class 

proceedings' � 

 

"One of the recurring themes in recent years in jurisdictions around the world 

has been that of 'access to justice'.  This has been evidenced by, for example, 

Lord Woolf's Report, Access to Justice, in the United Kingdom (Interim Report 

June 1995, Final Report July 1996);  the Australian Access to Justice Advisory 

Committee Report, Access to Justice:  An Action Plan (1994);  the Canadian Bar 
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Association Systems of Civil Justice Task Force Report (August 1996);  and the 

Ontario Civil Justice Review (First Report March 1995, Supplemental and Final 

Report November 1996).  Closer to home, the Manitoba government 

commissioned the Manitoba Civil Justice Review Task Force, which delivered 

its Report in September of 1996. 

 

A finding common to all of these reports, and others, is that the 'average 

citizen's' access to justice is unacceptably limited in a number of ways.  One of 

the ways in which access has been limited has been the difficulty encountered 

by individuals who may collectively have experienced significant loss, but 

who individually cannot justify the cost of litigation to obtain compensation.  

As the Civil Justice Review Task Force noted in 1996: 

 

'One of the recurring themes the Task Force heard during the course 

of public meetings held in Winnipeg and other centres throughout 

Manitoba was that it takes too long and costs too much to litigate 

disputes in court. 

 

The Task Force heard expressions of frustration from many persons 

who had been embroiled in legal disputes, the delays that occur, the 

cost of the litigation and the pressure that the litigation itself brings to 

bear on parties'. 

 

Nor are financial disincentives the only factors inhibiting redress in many 

cases;  often there are social or psychological reasons why people fail to 

pursue legal remedies to which they are entitled.  In Australia, a recent report 

stated: 

 

'In recent years there has been heightened awareness of the sad reality 

that, for most members of the public, access to the courts is beyond 

their reach as a result of the high cost of litigation.  Class actions can 

enhance access to justice by opening the 'doors' of our courts to those 

with individually non-recoverable claims or whose claims would not 

have led to individual proceedings because of social or psychological 

barriers'. 
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The South African Law Commission noted in 1995: 

 

'Class actions ..... are part of the worldwide movement to make access 

to justice a reality.  This movement commenced in the early 1970s and 

recognises that it is of little use for people to have legally enforceable 

rights if they are unable to enforce such rights.  Uneducated and 

unsophisticated people generally do not understand what their rights 

are, do not know how to go about enforcing rights of which they are 

aware, do not know where to get legal advice or assistance and cannot 

afford lawyers' fees.  More sophisticated people, who do have a better 

understanding, frequently allow claims to go unenforced because the 

value of their claims [does] not warrant the high legal costs....The 

result is that people who breach the law to the detriment of others 

often get away with their illegal actions and those who suffer harm as 

a result have no redress. 

 

Class actions ... make it possible for concerned individuals and organizations 

to approach the court in order to claim relief ... on behalf of others who, for the 

reasons mentioned above, would not be able to enforce their rights 

themselves'. 

 

The need for a mechanism to deal with these problems is growing.  As the 

National Consumer Council said in its submission to Lord Woolf's Inquiry: 

 

'As we become an increasingly mass producing and mass consuming 

society, one product or service with a flaw has the potential to injure 

or cause other loss to more and more people.  Yet our civil justice 

system has not adapted to mass legal actions.  We still largely treat 

them as a collection of individual cases, with the findings in one case 

having only limited relevance in law to all of the others'. 

 

In jurisdictions around the world the response to this issue of limited access to 

justice has been, increasingly, the introduction of legislation to facilitate � 

indeed, to permit � the bringing of class proceedings by representative 

individuals.  Lord Woolf suggested that the legal system in England and 
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Wales required overhaul in order to deal properly with multi-party actions.  

He stated: 

 

'Unlike the position in some other common law countries, there are no 

specific rules of court in England and Wales for multi-party actions.  

This causes difficulties when actions involving many parties are 

brought.  In addition to the existing procedures being difficult to use, 

they have proved disproportionately costly.  It is now generally 

recognised, by judges, practitioners and consumer representatives, 

that there is a need for a new approach both in relation to court 

procedures and legal aid.  The new procedures should achieve the 

following objectives: 

 

(a) provide access to justice where large numbers of people have 

been affected by another's conduct, but individual loss is so 

small that it makes an individual action economically 

unviable; 

 

(b) provide expeditious, effective and proportionate methods of 

resolving cases, where individual damages are large enough to 

justify individual action but where the number of claimants 

and the nature of the issues involved mean that the cases 

cannot be managed satisfactorily in accordance with normal 

procedure; 

 

(c) achieve a balance between the normal rights of claimants and 

defendants, to pursue and defend cases individually, and the 

interests of a group of parties to litigate the action as a whole 

in an effective manner'. 

 

While access to justice is only one of the three goals listed by Lord Woolf, it is 

a key goal and one that is clearly shared by many law reformers and 

governments.  The Commission is of the opinion that the potential for 

enhancing access to justice for the citizens of Manitoba, and accomplishing the 

other goals set out by Lord Woolf, through the introduction of class 
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proceedings legislation merits careful consideration, and to that end has 

prepared this Report".(6) 

 

16.15 The more efficient use of judicial resources as another goal of 

class actions was stated by the Ontario Law Reform Commission: 

 

"There is no real disagreement that class actions can achieve judicial economy 

where all class members have individually recoverable claims .... Class actions 

aggregating individually recoverable claims are beneficial not only to 

plaintiffs, but also to defendants, since such actions reduce defence costs by 

eliminating the need to assert common defenses in each individual suit".(7) 

  

Manitoba commented: 

 

"Joining together people who have suffered similar losses arising out of 

similar events and litigating the common issues not only has the advantage of 

avoiding inconsistent outcomes, but is an effective and efficient use of judicial 

resources. 

 

Class proceedings do require significant judicial involvement and implicitly 

result in less autonomy for lawyers.  As the lawyer is representing not just the 

plaintiff but a plaintiff who is representative of the class, the court will 

scrutinize many aspects of the case including modifying discovery rules, 

approving fee arrangements, and monitoring settlements.  The U.S. Federal 

Rule even requires the court to determine whether counsel has the 

wherewithal to undertake the case!".(8) 

 

16.16 Modification of the behaviour of actual or potential wrongdoers 

as the third goal of class actions was thus stated by the Ontario 

Attorney General's Advisory Committee on Class Action reform: 

 

"....the presence of effective remedies of any sort inevitably must contribute to 

a sharper sense of obligation to the public by those whose actions affect large 
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numbers of people...  An effective class action procedure has the potential to 

contribute to improved compliance with such obligations".(9) 

 

16.17 The introduction of class actions into the South African law will 

not create any new or additional legal liabilities.  As pointed out, the 

prime goal of the introduction of such a procedure is to facilitate access 

to justice. 

 

16.18 A defendant class action may be as advantageous to defendants 

as a plaintiff class action might be to plaintiffs.  

 

Ontario, Quebec and United States legislation provides for defendant 

class actions.   

 

Ontario "4. Classing defendants. � Any party to a proceeding against 

two or more defendants may, at any stage of the proceeding, make a 

motion to a judge of the court for an order certifying the proceeding  

as a class proceeding and appointing a representative defendant". 

 

Quebec "1002. A member cannot institute a class action except with the prior 

authorization of the court, obtained on motion......" 

 

United States "One or more members of a class may sue or be sued as 

representative parties on behalf of all only if ........" 

 

This is appropriate when the proceedings against a number of defendants 

are similar, or where they have a similar defence. Legislation of Ontario 

and British Columbia provides for the certification of a plaintiff class 

action at the initiative of the defendant. 

 

Ontario "3. Defendant's Class Proceedings  � A defendant to two or 

more proceedings may make a motion to a judge of the court for an 
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order certifying the proceedings as a class proceeding and appointing 

a representative plaintiff".  

 

British Columbia Similar to Ontario.  

 

In the United States defendant class actions are commonly used in 

challenging the constitutionality of laws or practices.  Defendant class 

actions have also been used in patent infringement cases where there 

are a number of alleged violators of the patent.  Defendant class actions 

have also been certified in anti-trust, securities, land title, environmental 

and trade union cases. 

 

Examples of areas where defendant class actions may be used in South 

Africa are situations where municipalities face a number of 'flat rate' 

proceedings, where summonses are issued by the SABC against those 

who refuse to pay their TV licences, and in actions based on the 

interpretation of standard contracts used on an industry-wide basis. 

 

16.19 The first requisite for the institution of a class action is the 

existence of a class and a plaintiff or a defendant who will represent the 

other members of the class. 

 

16.20 To have the necessary locus standi to represent others, the plaintiff 

or defendant 

 

� must have an interest similar to the others in the outcome of the 

proceedings;  or 

 

� in some jurisdictions, can also be an 'ideological' plaintiff or 

defendant, i.e. a person who represents the class without having 

a personal interest in the outcome of the proceedings.  This is 
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allowed because it is believed that in certain circumstances a 

particular individual or entity may have special abilities, 

experience or resources which could significantly benefit the 

class. 

 

16.21 Some of the jurisdictions which require a personal interest 

similar to the interest of the others are 

 

Australia "A person referred to in paragraph 33C(1)(a) who has a sufficient interest to 

commence a proceeding on his or her own behalf against another person has 

a sufficient interest to commence a representative proceeding against that 

other person on behalf of other persons referred to in that paragraph". 

 

(Although the Federal Court Act requires personal locus standi, the 

Trade Practices Act enabled the Trade Practices Commission (now 

the Australian Competition and Consumer Commission) to represent 

victims of wrongful trade practices in representative actions.) 

 

Israel 'on any grounds for which the plaintiff can use his own name, and 

against every defendant whom the plaintiff can sue in his own 

name'. 

 

Ontario 'One or more members of a class of persons may commence a 

proceeding in court on behalf of the members of the class'. 

 

United States 'The claims or defenses of the representative parties are typical of the 

claims or defenses of the class'. 

 

(Although Federal Rule 23 requires a person who is a member of a 

class to initiate a class action, the Unfair Competition Act has no such 

requirement.) 

 

Victoria 'Despite any Act, law, rule or practice to the contrary, in the 

circumstances referred to in Section 34, a proceeding may be 
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commenced by any one or more of those persons as representing 

some or all of them'. 

 

'A proceeding may be commenced, and, unless the Court otherwise 

orders, continued, by or against any one or more persons having the 

same interest as representing some or all of them'. 

 

16.22 Jurisdictions which allow or where it is proposed to allow an 

'ideological' plaintiff or defendant include 

 

British Columbia "If it is necessary to do so to avoid a substantial injustice to the 

class". 

 

Canada Uniform  "If it is necessary to do so to avoid a substantial injustice to the  

Law Conference   class". 

 

India 'The Indian courts have recognised that traditional notions of 

standing should not be allowed to stand in the way of access 

to the courts, and have gone so far as to initiate through the 

court itself proceedings in the interests of disadvantaged 

sections of the community.  In 1976 the Indian Supreme Court 

held that the plea of 'no locus standi' would not necessarily 

non-suit an interested public body which had brought a 

wrong-doer before court.  Since that time public interest 

litigation, or, as it is more appropriately called, social action 

litigation, has been conducted on a regular basis by 

individuals and organizations on behalf of poor and 

disadvantaged persons'. 

 

Manitoba 'representative parties should be required to satisfy the court 

that they will be able to 'fairly and adequately' represent the 

class.  They need not, however, necessarily be members of the 

class themselves' 
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Quebec '1048. A legal person governed by Part III of the Companies 

Act (R.S.Q. c. C-38, a cooperative governed by the Cooperative 

Act (R.S.Q. c. C-67.2) or an association of employees within 

the meaning of the Labour Code (R.S.C. c. C-27), may apply for 

the status of representative if: 

 

(1) one of its members designated by  it is a member of 

the group on behalf of which it intends to bring a 

class action;  and 

 

  (2) the interest of that member is linked to the objects for 

which the legal person or association has been constituted." 

 

Sweden Certain organizations in consumer and environmental cases. 

 

16.23 Further primary criteria for the institution of a class action vary 

considerably. 

 

In a Discussion Paper prepared by Ruth Rogers for the Uniform Law 

Conference of Canada, some of the criteria are described as follows(10) 

 

� commonality "... that the action must raise questions of fact or law 

common to the members of the class in order to qualify 

as a class action". 

 

� numerosity "... a representative proceeding ... (may) ... be brought 

where 'numerous' persons have the same interest". 

 

� preliminary merits "... more rigorous scrutiny of the merits of class 

actions at the certification stage than is available for 

ordinary actions". 
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� superiority "... that the action ... (must) ... be superior to other 

procedural alternative..." 

 

� typicality "... the claims of the representative parties must be 

typical of the claims of the class". 

 

 

16.24 Variations of primary criteria required are illustrated in the 

following schedule 

 

CRITERIA TEST 

�The pleadings disclose a cause of action (Ontario; British      Columbia) CAUSE OF ACTION 

�An identifiable class of two or more persons that would be  

represented; (Ontario;  British Columbia) 

�Three or more persons have the right to the same relief against the same 

person;  (Victoria) 

�7 or more persons have claims against same person;  (Australia) 

�Size of group justifies class action (Israel). 

 

NUMEROSITY TEST 

 

 

�Claims/defences of the class raise common issues;  (Ontario, British 

Columbia) 

�Questions of law or fact common to class;  (United States, Victoria) 

�Recourses of members raise  identical, similar or related questions of 

fact or law;  (Quebec) 

�Claims of all persons arise out of the same, similar or related 

circumstances;  (Australia) 

�Claims give rise to a substantial common issue of fact or law; (Australia

�Substantive factual and legal questions common to the class (Israel). 

COMMONALITY 

TEST 

�Class procedure is preferable procedure for resolution of the common 

issues;  (Ontario, British Columbia) 

�Class is so numerous that joinder is impracticable;  (United States) 

�Composition of group makes joinder or traditional representative 

proceeding impracticable;  (Quebec) 

�Class action is most effective and fairest method to decide the 

controversy (Israel). 

SUPERIORITY TEST 

�Availability of representative to present group adequately;  (Ontario, 

British Columbia, Quebec, United States) 

�Reasonable grounds to assume plaintiff represents group in a suitable 

manner (Israel). 

REPRESENTATIVE 

�Claims/defences of representatives are typical of claims/defences of 

the class;  (United States) 

TYPICALITY TEST 

�Suit was filed in good faith and there is a reasonable possibility of 

success (Israel). 

PRELIMINARY 

MERITS TEST 
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�All persons who are represented consented in writing to being 

represented (Victoria). 

CONSENT 

 

16.25 To enable the court to prevent frivolous class actions and to 

protect the interests of other members of a class, most jurisdictions 

require or propose to require authorization of the court.  This is 

generally referred to as 'certification'. 

 

16.26 Some examples of the criteria for certification are 

 

British Columbia 

 

"4. Class certification 

 

(1) The court must certify a proceeding as a class proceeding on an 

application under section 2 or 3 if all the following requirements are 

met: 

 

(a) the pleadings disclose a cause of action; 

 

(b) there is an identifiable class of 2 or more persons; 

 

(c) the claims of the class members raise common issues, whether 

or not those common issues predominate over issues affecting 

only individual members; 

 

(d) a class proceeding would be the preferable procedure for the 

fair and efficient resolution of the common issues; 

 

(e) there is a representative plaintiff who 
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(i) would fairly and adequately represent the interests of 

the class; 

 

(ii) has produced a plan for the proceeding that sets out a 

workable method of advancing the proceeding on 

behalf of the class and of notifying class members of 

the proceeding; 

 

(iii) does not have, on the common issues, an interest that 

is in conflict with the interests of other class members. 

 

(2) In determining whether a class proceeding would be the preferable procedure 

for the fair and efficient resolution of the common issues, the court must 

consider all relevant matters including the following: 

 

 (a) whether questions of fact or law common to the members of the class 

predominate over any questions affecting only individual members; 

 

(b) whether a significant number of the members of the class have a valid 

interest in individually controlling the prosecution of separate actions; 

 

(c) whether the class proceeding would involve claims that are or have 

been the subject of any other proceedings; 

 

(d) whether other means of resolving the claims are less practical or less 

efficient; 

 

(e) whether the administration of the class proceeding would create 

greater difficulties than those likely to be experienced if relief were 

sought by other means". 

 

Israel 

 

 "Court Approval 
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54B. A class action requires approval by a court, and it shall not approve it 

unless it is convinced that the following conditions are met: 

 

(1) the suit was filed in good faith and there is a reasonable 

possibility that substantive factual and legal questions 

common to the class will, in the course of the trial, be decided 

in the class's favour;  

 

(2) the size of the group justifies submission of the claim as a 

class action; 

 

(3) class action is the most effective and fairest method to decide 

the controversy under the circumstances of the case; 

 

(4) there are reasonable grounds to assume that the plaintiff 

represents the case of all members of the group in a suitable 

manner". 

 

Ontario 

 

"5. Certification 

 

(1) The court shall certify a class proceeding on a motion under 

section 2, 3 or 4 if,  

 

(a) the pleadings or the notice of application discloses a 

cause of action; 

 

(b) there is an identifiable class of two or more persons 

that would be represented by, the representative 

plaintiff or defendant; 

 

(c) the claims or defences of the class members raise 

common issues; 
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(d) a class proceeding would be the preferable procedure 

for the resolution of the common issues;  and 

 

(e) there is a representative plaintiff or defendant who, 

 

(i) would fairly and adequately represent the 

interests of the class, 

 

(ii) has produced a plan for the proceeding that 

sets out a workable method of advancing the 

proceeding on behalf of the class and of 

notifying class members of the proceeding, 

and 

 

(iii) does not have, on the common issues for the 

class, an interest in conflict with the interests 

of other class members". 

 

Quebec 

 

"1003. The court authorizes the bringing of the class action and ascribes the 

status of representative to the member it designates if of the opinion that: 

 

(a) the recourses of the members raise identical, similar or related 

questions of law or fact; 

 

(b) the facts alleged seem to justify the conclusions sought; 

 

(c) the composition of the group makes the application of article 59 or 67 

difficult or impracticable;  and 

 

(d) the member to whom the court intends to ascribe the status of 

representative is in a position to represent the members adequately". 

 

United States (Federal Rule 23) 
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  "(a) Prerequisites to a Class Action. 

 

One or more members of a class may sue or be sued as representative parties on behalf 

of all only if 

 

(1) the class is so numerous that joinder of all members is impracticable 

  

 (2) there are questions of law or fact common to the class, 

 

(3) the claims or defenses of the representative parties are typical of the claims or 

defenses of the class, and 

 

(4) the  representative  parties  will  fairly  and adequately protect  the interests of 

the class". 

 

"(b) Class Actions Maintainable. 

 

An action may be maintained as a class action if the prerequisites of subdivision (a) 

are satisfied, and in addition: 

 

(1) the  prosecution  of separate actions by or against individual members of the 

class would create a risk of  

 

(A) inconsistent or varying adjudications with respect to individual 

members of the class which would establish incompatible standards 

of conduct for the party opposing the class;  or 

 

(B) adjudications with respect to individual members of the class which 

would as a practical matter be dispositive of the interests of the other 

members not parties to the adjudications or substantially impair or 

impede their ability to protect their interests;  or 

 

(2) the party opposing the class has acted or refused to act on grounds generally 

applicable to the class, thereby making appropriate final injunctive relief or 

corresponding declaratory relief with respect to the class as a whole;  or 

 

(3) the court finds that the questions of law or fact common to the members of 

the class predominate over any questions affecting only individual members, 

and that a class action is superior to other available methods for the fair and 
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efficient adjudication of the controversy.  The matters pertinent to these 

findings include : 

 

(A) the interest of members of the class in individually controlling the 

prosecution or defense of separate actions; 

 

(B) the extent and nature of any litigation concerning the controversy 

already commenced by or against members of the class; 

 

(C) the desirability or undesirability of concentrating the litigation of the 

claims in the particular forum; 

 

(D) the difficulties likely to be encountered in the management of a class 

action". 

 

16.27 In contrast thereto, the Federal Court of Australia Act 1976 does 

not require certification, as the Australian Reform Commission believed 

it to be a costly step with a strong risk of appeal.  Instead it provides for 

applications by respondents for orders that the proceedings should not 

be allowed to proceed as representative proceedings. 

 

"Sect 33� Order that proceeding not continue as representative proceeding 

where costs excessive etc. 

 

(1)  the Court may, on application by the respondent or of its 

own motion, order that a proceeding no longer continue 

under this Part where it is satisfied that it is in the interests 

of justice to do so because: 

 

(a) the costs that would be incurred if the proceeding 

were to continue as a representative proceeding are 

likely to exceed the costs that would be incurred if 

each group member conducted a separate 

proceeding;  or 

 



 

NEL COMMISSION 

40

(b) all the relief sought can be obtained by means of a 

proceeding other than a representative proceeding 

under this Part;  or 

 

(c) the representative proceeding will not provide an 

efficient and effective means of dealing with the 

claims of group members;  or 

 

 (d) it is otherwise inappropriate that the claims be 

pursued by means of a representative proceeding. 

 

(2) If the Court dismisses an application under this section, the 

Court may order that no further application under this 

section be made by the respondent except with the leave of 

the Court. 

 

(3) Leave for the purposes of subsection (2) may be granted 

subject to such conditions as to costs as the Court considers 

just". 

 

16.28 A recommendation by the United Kingdom's Lord Chancellor's Department reads as 

follows : 

 

"It is proposed that an application for an MPS (multi-party situation) to be certified 

should be made only by parties (or potential parties), their solicitors, or by the Court 

raising it of its own motion (own emphasis)(for example where an "obvious case (or 

cases) come before it)". 

 

Ontario, British Columbia, Quebec and Israel do not provide for such an option.  Maryland 

provides for certification of an action on the motion of any party or on the court's own 

initiative, but such provision is absent from United States Federal Rule 23. 

 

16.29 Several jurisdictions deemed it necessary to specify factors which should not be 

regarded as a bar to the certification of an action.  The South African Law Commission referred 

to these factors as the 'avoidance of doubt' provisions. 
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Ontario 

 

"6. Certain matters not bar to certification.� The court shall not refuse to 

certify a proceeding as a class proceeding solely on any of the following 

grounds: 

 

1. The relief claimed includes a claim for damages that would require 

individual assessment after determination of the common issues. 

 

2. The relief claimed relates to separate contracts involving different 

class members. 

 

3. Different remedies are sought for different class members. 

 

4. The number of class members or the identity of each class member 

is not known. 

 

5. The class includes a subclass whose members have claims or 

defences that raise common issues not shared by all class 

members". 

 

British Columbia and Manitoba 

 

British Columbia has the same provision as Ontario.  The only exception British Columbia 

made to the Ontario model was the inclusion of the phrase "... one or more of the following" in 

order to ensure that the presence of more than one of the elements would not be a bar to 

certification. 

 

The provisions in the proposed Class Proceedings Act of Manitoba is similar to those of 

British Colombia. 

 

Australia 

 

"Section 33C(2) A representative proceeding may be commenced: 

 

(a) whether or not the relief sought : 

 

(i) is, or includes, equitable relief; or 
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(ii) consists of, or includes, damages;  or 

 

(iii) includes claims for damages that would require individual 

assessment;  or 

 

(iv) is the same for each person represented;  and  

 

(b) whether or not the proceeding : 

 

(i) is concerned with separate contracts or transactions 

between the respondent in the proceeding and individual 

group members;  or 

 

(ii) involves separate acts or omissions of the respondents 

done or omitted to be done in relation to individual group 

members". 

 

It must be borne in mind that these factors are not barriers to certification as no certification is 

required in Australian legislation.  The provisions ensure that the action is not barred at some 

later stage.  

 

Victoria 

 

  "Section 35(6) A representative proceeding may be brought even if- 

 

(a) the relief to which each person is entitled is or includes damages;  or 

 

(b) any damages to which any person is entitled will need to be assessed 

individually;  or 

 

(c) any person being represented could join or be added as plaintiff in the 

proceeding under any Act, law, rule or practice. 

 

16.30 Once a certification order has been made, notice to absent members of the class 

becomes important.  Notice could be the only way that absent class members could learn about 

the existence of the action, their options in regard to the litigation, the progress of the action and 

the recovery of their portion of the damages, if any.  Notice has, however, cost implications. 
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16.31 A central policy issue in class action legislation is whether class members should be 

required to "opt in" to the class proceeding in order to be bound by any judgment or settlement 

or whether they should be bound unless they explicitly "opt out". 

 

 

The 'opt out' option has been adopted or is being proposed for adoption in most jurisdictions. 

 

 

 

Jurisdictions 

 

 

Option 

 

Time limit 

to 

option 

 

Ontario 

 

 

Opt out 

 

Yes 

British Columbia Opt out Yes 

 Opt in for non-residents 

 

Yes 

Quebec 

 

Opt out Yes 

United States 

 

Opt out Yes 

Australia 

 

Victoria 

 

Opt out 

 

Opt in 

Opt out proposed 

 

Yes 

 

Yes 

 

Israel 

 

Manitoba 

Opt out 

 

Opt out 

Opt in for non-residents 

Yes 

 

Yes 

Yes 

 

 

 

16.32 Practical considerations led the courts in most jurisdictions to split the resolution of 

class actions into the determination of the common issues and the determination of individual 

issues.  Generally the common issues will be determined first. 

 

16.33 The Lord Chancellor's Department in the United Kingdom proposed in paragraph 27 

:(11) 
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"The court will still be able to try an issue which affects a large number of claimants 

by means of one or more test cases, with the case proceeding as an individual claim 

outside any new Rules of Court designed for MPS actions (multi-party situations).  

Alternatively, the judge may consider that matters should be conducted by certifying 

an MPS but within that framework using the test case  approach.  The new MPS rule 

could have the flexibility to allow a test case but with wider powers to make decisions 

in the test case binding on any subsequent group". 

 

It was recommended that different approaches could be followed, for example subclassing and 

agreements on lead cases or sampling. 

 

"The Lloyds litigation gives an example of what can be achieved.  At an early stage 

the court identified and decided on a number of preliminary issues of principle 

common to one or more categories of cases.  With the active cooperation of the Court 

of Appeal and the House of Lords, appeals were expedited.  The court selected from 

cases in a particular category lead or pilot cases for trial as to liability and principles 

relating to quantum in the hope that decisions in these cases would provide firm 

guidance in relation to other cases in the same category". 

 

16.34 One of the methods used by courts to manage complex class actions is subclassing. 

This allows the court to certify an action as a class action where some class members have 

common issues which are not shared by all members of the class.  In this process the larger 

class is divided into more distinct and representative groups.  Subclassing is also seen as an 

effective tool to ensure that the interests of absent class members are protected. 

 

16.35 A widely accepted mechanism for the treatment of monetary 

claims is an aggregate assessment.  Aggregate assessment is the 

determination of the total amount to which a class or a part thereof is 

entitled when the defendant's liability to some or all class members can 

reasonably be determined without proof by the individual members. 

 

Jurisdictions which provide for aggregate assessments are Ontario, British Columbia, Quebec 

(in the form of 'collective recovery'), Australia and Israel.  

 

16.36 A problem which may arise is the disposition of unclaimed funds which were 

aggregately awarded.  In Ontario and British Columbia the court has the power to order that 
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funds which remain undistributed after a time specified by the court may be disposed of in a 

manner which benefits other members of the class. 

 

16.37 Another option would be to order the funds to be paid into a Class Action Fund. 

 

Jurisdictions which make provision for the establishment of a Class Action Fund to provide 

intending class action members with financial assistance are Ontario, Quebec, Victoria and 

Australia (as proposed by the Australian Law Reform Commission and the Victoria Attorney 

General Law Reform Advisory Council).  Israel relies on its legal aid scheme for financial 

assistance. 

 

16.38 In some jurisdictions existing cost rules pose barriers to the effective use of class 

actions. 

 

The Ontario Law Reform Commission stated as follows (p. 647): 

 

"The question of costs is the single most important issue ... [to be] considered in 

designing an expanded class action procedure ... the matter of costs will not merely 

affect the efficacy of class actions, but in fact will determine whether this procedure 

will be utilised at all". 

 

16.39 In the United Kingdom, Canada, Australia and South Africa the costs of a 

successful party are generally borne by the unsuccessful party.  In this regard "costs" 

encompasses both the legal representative's professional fees and the disbursements.  In South 

Africa these costs are referred to as "party and party" costs and usually represent approximately 

two thirds of the total costs actually incurred by the successful party. 

 

16.40 In contrast the United States generally follows the rule that both parties bear their 

own costs whether successful or unsuccessful.  The philosophy underlying the American rule 

is that litigation is at best uncertain and that a person should not be penalized for trying to 

obtain justice. 

 

16.41 The Victorian Attorney General's Law Reform Advisory Council criticised the 

Commonwealth Parliament for enacting the Australian Federal Act without recognising that the 

existing costs rules, if applied unaltered, could constitute a disincentive to the bringing of class 

actions.  
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16.42 The following cost rules apply or are being proposed in the various jurisdictions: 

 

JURISDICTION 

 

 

COST RULE IN CLASS DISCRETION 

 

Ontario 

 

 

Court's decision 

 

British Columbia 

 

 

 

 

American rule, unless : 

vexatious, frivolous or abusive conduct;  or 

improper or unnecessary application or step 

for purposes of delay or increasing costs or 

any other improper purpose;  or 

exceptional circumstances 

 

 

Quebec 

 

 

Costs indemnity rule 

 

United States 

 

 

American Rule 

 

Australia 

 

 

Costs indemnity rule 

 

Victoria 

 

 

Costs indemnity rule 

American rule proposed 

 

 

Manitoba 

 

American rule, unless: 

vexatious, frivolous or abusive conduct; 

improper or unnecessary application or step 

for purposes of delay or increasing costs or 

any other improper purpose; or 

exceptional circumstances 

 

 

16.43 There are three major types of contingency fee arrangements.  The first type, called a 

speculative fee, is the payment of a lawyer's normal fee in the event of the successful outcome 

of the case.  The second type, called the 'uplift-fee' is the normal fee plus an uplift (a fixed sum, 
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or percentage or multiplier) to cover the risk of loss.  The third type is the percentage fee, a 

fixed or 'sliding' percentage of the compensation awarded to the client. 

 

16.44 In Canada, Australia and South Africa, contingency fee agreements were only 

legalised during the last decade.  Legal representatives in South Australia, New South Wales 

and England are permitted to enter into uplift fee arrangements.  Percentage fee and uplift fee 

arrangements are generally permitted in the United States and in some provinces of Canada. 

 

16.45 Another method of dealing with costs is by the judicial determination of the legal 

representative's remuneration.  In some courts in the United States a practice has developed of 

almost automatically awarding 30-40% of what the class obtains as a result of a judgment or a 

settlement, regardless of the costs actually incurred.  A proposed reform is a requirement that 

the award should be based on the time devoted and expenses incurred by the class lawyer. 

 

16.46 Ontario and British Columbia's legislation contain provisions for the judicial 

approval of fee agreements.  Israeli legislation requires that the court has to determine the 

attorney's fee, notwithstanding any agreement between the attorney and the client, and also 

provides that the attorney is precluded from accepting a fee in excess of the amount determined 

by the court. 

 

16.47 Legislation in Australia and Israel also provides for the compensation of the 

representative plaintiff based on time spent by the representative for the benefit of the class. 

 

16.48 After a specified period of time an action usually becomes prescribed.  The running of 

the period of prescription is normally suspended when an action is commenced.  In most 

jurisdictions the filing of an application for certification suspends the running of prescription 

for all members of the class. 

 

 Ontario (Section 28) 

 

"Limitations. 

 

(1) Subject to subsection (2), any limitation period applicable to a cause of action 

asserted in a class proceeding is suspended in favour of a class member on 

the commencement of the class proceeding and resumes running against the 

class member when, 

(a) the member opts out of the class proceeding; 
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(b) an amendment that has the effect of excluding the member from the 

class is made to the certification order; 

(c) a decertification order is made under section 10; 

(d) the class proceeding is dismissed without an adjudication on the 

merits; 

(e) the class proceeding is abandoned or discontinued with the approval 

of the court;  or 

(f) the class proceeding is settled with the approval of the court, unless 

the settlement provides otherwise. 

 

(2) Idem�Where there is a right of appeal in respect of an event described in 

clauses (1)(a) to (f), the limitation period resumes running as soon as the time 

for appeal has expired without an appeal being commenced or as soon as any 

appeal has been finally disposed of". 

 

British Columbia 

 

British Columbia adopted the same provision as Ontario.  

 

 

Quebec (Section 2897) 

 

"Limitation Periods 

 

2897. An interruption which results from the bringing of a class action benefits all 

the members of the group who have not requested their exclusion from the 

group. 

 

2908. A motion for leave to bring a class action suspends prescription in favour of 

all the members of the group for whose benefit it is made or, as the case may 

be, in favour of the group described in the judgment granting the motion.  The 

suspension lasts until the motion is dismissed or annulled or until the 

judgment granting the motion is set aside;  however, a member requesting to 

be excluded from the action or who is excluded therefrom by the description 

of the group made by the judgment on the motion, an interlocutory judgment 

or the judgment on the action ceases to benefit from the suspension of 
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prescription.  In the case of a judgment, however, prescription runs again only 

when the judgment is no longer susceptible of appeal". 

 

Australia (Section 33ZE) 

 

  "Suspension of limitation periods 

 

 (1) Upon the commencement of a representative proceeding, the running of any 

limitation period that applies to the claim of a group member to which the 

proceeding relates is suspended. 

 

 (2) The limitation period does not begin to run again unless either the member 

opts out of the proceeding under section 33J or the proceeding, and any 

appeals arising from the proceeding, are determined without finally disposing 

of the group member's claim". 

 

16.49 The proposed Draft Bill submitted by the South African Law Commission is lacking 

in some material aspects, including provisions regarding 

 

� the contents of an application for certification; 

 

� guidelines for the court in deciding whether a class action would be superior to other 

proceedings; 

 

� the contents of the certification order; 

 

� time limits for the option to be excluded from the class action; 

 

� the contents of the notice of certification; 

 

� the ability of the court to mero motu certify an action as a class action; 

 

� the ability of the court to mero motu appoint a representative; subclasses; 

 

� the appointment of representatives for subclasses; 

 

� the effect of certification on prescription; 

 

� counter claims; 
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� apportionment of costs; 

 

� the contents of a notice of settlement, abandonment or discontinuance of the action. 

 

 

16.50 A Proposed Bill for the institution of class actions and public interest actions has 

been drafted by the Commission and its acceptance is recommended. 

 

The contents of the Proposed Bill follow. 
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BILL 

 

To make provision for the institution of class actions and public interest actions;  to 

regulate the conduct of class actions and public interest actions;  and to provide for 

matters connected therewith. 

 

TO BE INTRODUCED BY THE MINISTER OF JUSTICE 

 

BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:- 

 

CHAPTER 1 :  DEFINITIONS 

 

Definitions 

 

1. In this Act, unless the context otherwise indicates - 

 

"action" means any proceedings, whether in convention or in reconvention instituted 

or defended in a court; 

 

"certify" means to grant leave to conduct an action as a class action; 

 

"class" means a number of persons with common issues and includes a subclass; 

 

"class action" means an action conducted by a representative on behalf of a class, 

whether the representative is a member of the class or not; 

 

"common issues" means  

 

(a) common but not necessarily identical issues of fact;  and/or 

 

(b) common but not necessarily identical issues of law which arise from common 

but not necessarily identical facts or issues of law; 

 

"court" means the High Court of South Africa and any other court designated by the 

Minister in terms of section 16 of this Act; 
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"Legal Aid Board" means the Legal Aid Board established in terms of section 2 of 

the Legal Aid Act, 1969; 

 

"legal practitioner" means a practising advocate or practising attorney; 

 

"Minister" means the Minister of Justice; 

 

"representative" means a person appointed by the court as the representative of the 

plaintiffs or defendants in a class action; 

 

"subclass" means one or more members of a class in respect of whom an issue of fact 

or law is raised in a class action and which is not identical to the issues of fact or law 

raised by the other members of the class. 

 

CHAPTER 2 : CLASS ACTIONS 

 

Instituting a class action 

 

2. (1) Any person, whether a member of the class concerned or not, may apply to an 

appropriate court for leave to institute, defend and conduct an action as a 

class action and for a representative to be appointed. 

 

(2) No action shall be instituted or defended and conducted as a class action 

unless the court has certified the action as a class action and has appointed a 

representative. 

 

(3) No application for leave to institute or defend and conduct an action as a class 

action may be brought in a court if a similar application relating to the same 

common issues has been brought in or has already been adjudicated upon by 

another court. 

 

Application 

 

3. Any application in terms of section 2(2) shall be supported by: 

 

(1) an affidavit by the applicant which shall contain the following : 

 

(a) the applicant's interest in the action, if any; 
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(b) the cause of action or defence on which it is intended to rely in the 

class action; 

(c) the material facts relating to the cause of action or defence; 

 

(d) the nature of the relief to be claimed or defences to be raised; 

  

(e) a description of the class to which the action relates; 

 

(f) the reasons why a class action would be the appropriate procedure. 

 

(2) In the event of the applicant also seeking appointment as the representative, 

the affidavit shall also contain � 

 

(a) the reasons therefor; 

 

(b) information regarding the ability of the applicant to represent the best 

interests of the members of the class and the reasons therefor; 

 

(c) particulars regarding any other class action in which the applicant 

has served or is serving as a representative, and particulars of any 

other litigation in which the applicant has been involved or is 

involved. 

 

(3) In the event of the applicant not seeking appointment as the representative, the 

affidavit shall also contain 

 

(a) the name of the person proposed by the applicant;  

 

(b) the reasons for such proposal; 

 

(c) information regarding the ability of such person to represent the best 

interests of the members of the class and the reasons therefor; 

 

and shall be accompanied by an affidavit by the person proposed as the representative, 

and which shall contain 

 

(i) such person's interest in the action, if any; 
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(ii) whether such person agrees with the contents of the 

applicant's affidavit; 

 

(iii) whether such person is willing and has the ability to represent the 

best interests of the members of the class and the reasons therefor; 

 

(iv) particulars regarding any other class action in which such person has 

served or is serving as a representative, and any other litigation in 

which such person has been involved or is involved. 

 

Certification 

 

4. (1) At the hearing of the application in terms of section 2(2) the court may make 

such order as it deems fit including the issue of a rule nisi calling upon any 

interested person to show cause on the return day why the action should not 

be certified as a class action and/or why a particular person should not be 

appointed as the representative of the class. 

 

(2) In the event of any dispute upon the return day, the Court may require any 

issue of fact or law to be tried upon pleadings, or make such other order as it 

deems fit to determine the dispute in a speedy and inexpensive manner. 

 

(3) In deciding whether to certify an action as a class action, the court may take 

into account � 

 

(a) the existence of a class whose members are so numerous that joinder 

of all the members would be impracticable; 

 

(b) the existence of a class of which all the members are not  known; 

 

(c) that the class is or may be defined objectively in terms of 

ascertainable criteria which would enable the court to determine the 

composition of the class for purposes of a binding judgment; 

 

(d) that the claims or defences of the members of the class would raise 

common issues, whether or not the common issues predominate over 

other issues which would affect individual members only; 
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(e) the interests of justice;  and 

 

(f) whether a class action would be superior to other available methods 

for the fair and efficient adjudication of the claims or defences, 

taking the following factors into  consideration:  

 

(i) the interest of members of the class in individually 

controlling the conduct of their own separate actions; 

 

(ii) the risk of inconsistent or varying judgments if separate 

actions are conducted by or against individual members of 

the class and which could establish unreasonable standards 

of conduct for a party opposing the class action; 

 

(iii) the risk being created by adjudications in respect of 

individual members of the class which could substantially 

impair or impede the ability of other members, not party to 

such adjudications, to protect their interests; 

 

(iv) the extent and nature of any litigation concerning common 

issues already commenced by or against members of the 

class; 

 

(v) the difficulties likely to be encountered in the management 

of the class action; 

 

(vi) the practical ability of members of a class to individually 

pursue their claims or defences without class certification; 

 

(4) The court shall not be precluded from certifying an action as a class action 

merely by reason of one or more of the following factors : 

 

(a) that there are issues pertaining to the claims or defences of all or 

some of the members of the class which would require individual 

determination; 

 

(b) that there are distinct subclasses with claims or defences which could 

differ from those of other members of the class; 
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(c) that the number of members of the class or the identities of all 

members of the class are not known. 

  

(5) When appropriate an action may be certified as a class 

action with respect to particular issues, or a class may be 

divided into subclasses. 

 

(6) If during the course of any proceedings the court becomes satisfied that it will 

be in the interest of justice, it may take such steps and issue such directions as 

it deems appropriate in order to certify the action as a class action and to 

appoint a representative. 

 

(7) An order certifying an action as a class action shall 

 

(i) describe the class in respect of which the order is made; 

 

(ii) state the name and address of the representative of the class; 

 

(iii) state the nature of the claims or defences asserted on behalf of the 

class; 

 

(iv) set out the relief sought by or from the class; 

 

(v) set out the common issues for the class; 

 

(vi) state the time within which a class member may by written notice 

opt out of the proceedings; 

 

(vii) include any other provision the court may deem necessary. 

 

(8) An order certifying an action as a class action shall not be a determination of 

the merits of the action and shall not be subject to appeal. 

 

(9) The court which certifies an action as a class action may give directions as to 

the appropriate court in which the action is to be heard. 

 

(10) If satisfied that it will be in the interest of justice the court may mero motu or 

on application of any interested person alter, amend or withdraw the 
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certification order at any stage before judgment and make such order as it 

may deem fit relating to 

 

(a) the addition, deletion or substitution of parties; 

 

(b) the amendment of the pleadings or notices; 

 

(c) any further order it considers appropriate. 

 

The representative in a class action 

 

5. (1) When appointing a person as a representative the court shall take into account 

- 

 

 (a) the ability of such person to adequately represent the best interests of 

all the members of the class; 

 

(b) the ability of such person to manage the class action; 

 

(c) any conflict or potential conflict of interest between such person and 

the members of the class; 

 

(d) the ability of such person to make satisfactory arrangements with 

regard to the funding of the class action and the satisfaction of any 

order as to costs or for the furnishing of security for costs. 

 

(2) In the event of 

 

(a) the Court not being satisfied that the applicant or any other person 

seeking appointment as the representative would be suitable to be 

appointed as such;  or 

 

(b) in the absence of an application for the appointment of a 

representative in terms of sections 3(2) or 3(3);  and 

 

if the Court is satisfied that it would be in the interests of justice 

to appoint a representative, the Court may make such order as it 

deems fit to secure such appointment. 
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(3) In the event of the Court deeming it necessary additional representatives may 

be appointed for subclasses. 

 

(4) The representative appointed by the court shall conduct the class action in the 

best interests of the members of the class concerned and in accordance with 

the directions of the court, if any. 

 

(5) At any stage before judgment the court may mero motu or on the application 

of any interested person and on good cause shown remove the representative 

and appoint another suitable person. 

 

Notice in class actions 

 

6. (1) The court which certifies an action as a class action may give directions with 

regard to - 

 

(a) the giving of notice of the action as soon as practicable to the 

members or potential members of the class concerned; 

 

(b) the manner in which such notice is to be communicated to the 

members of the class. 

 

(c) the giving of such notice to the defendant; 

 

(d) the contents of the notice and the form which such notice should 

take; 

 

(2) In considering which directions would be appropriate, the court may take into 

account � 

 

(a) the extent to which the members of the class might be prejudiced by 

being bound by a judgment given in an action which may not come 

to their attention; 

 

(b) the potential size of the class; 

 

(c) the general level of education of the members of the class; 
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(d) the ease with which members of the class can be identified; 

 

(e) the relief claimed; 

 

(f) where monetary relief is claimed, the amount of the claim of each 

member of the class if it is reasonably possible to reasonably 

quantify the claims at that stage; 

 

(g) any other relevant factor. 

 

(3) Such notice shall include : 

 

(a) a copy of the order certifying the action as a class action; 

 

(b) the possible financial consequences of the proceedings for the class; 

 

(c) a statement that the judgment, whether favourable or not, will be 

binding on all members who do not exclude themselves from the 

action by written notice before or on a specified date; 

 

(d) a statement that any member of the class who will be bound by the 

judgment in the class action may apply for leave to intervene in the 

action in order to protect his or her own interests or the interests of 

the class or any section thereof; 

 

(e) a statement that a member of the class may be required by the court 

to take further action in order to participate in any recovery by the 

class; 

 

(f) the address to which inquiries may be directed; 

 

(g) any other information that the court deems necessary. 

 

(4) The court may, after due notice and to establish the identities and whereabouts 

of members of a class, order any person to furnish the names, addresses and 

other relevant information pertaining to such members. 

 

Procedure in class actions 
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7. (1) The court in which the class action is to be heard may - 

 

(a) give directions as to the procedure to be followed in the conduct of 

the class action to prevent undue repetition of evidence or argument; 

 

(b) delineate the common issues to be decided in the class action; 

 

(c) determine whether there are individual issues that require separate 

adjudication and, if so, give directions as to the procedure to be 

followed in order to adjudicate such issues; 

 

(d) determine, where the claims are for damages or any other form of 

monetary relief, whether the individual claims of the members of the 

class should be assessed as one aggregate amount or whether the 

claims of the members of the class should be determined 

individually; 

 

(e) determine how any aggregate award is to be distributed among the 

members of a class, and appoint a person to be responsible for the 

administration of such distribution, and give directions as to matters 

incidental thereto. 

 

(2) Any member of a class who will be bound by a judgment in a class action 

may apply for leave to intervene in the action in order to protect his or her 

own interests or the interests of the class or any section thereof. 

 

Conduct of a class action 

 

8. In the conduct of a class action, the court may 

 

(1) order that notice or additional notice relating to any matter be given to 

members of the class; 

 

(2) impose conditions on the representative of the class or any member thereof 

who has intervened in the action; 

 

(3) set time limits for the filing of pleadings and other documents; 

 

(4) make any other order it may deem necessary. 



 

NEL COMMISSION 

61

 

Judgment 

 

9. (1) The court may first give judgment on the common issues and then adjudicate 

upon individual issues. 

 

(2) Judgment of the court on issues which concern all members of a class or all 

members of a subclass shall be binding on all members of the class or 

subclass, whether or not favourable to them, except in respect of those 

members 

 

  (a) who have excluded themselves from the action in terms of section 

6(3)(d); 

 

(b) who were significantly prejudiced by the fact that the institution of 

the class action or their membership of the class had not come to 

their attention. 

 

Costs 

 

10. (1) In addition to its ordinary powers, the court may - 

 

(a) order the members of the class to contribute towards the costs of the 

action; 

 

(b) apportion the liability for the payment of costs amongst the members 

of the class. 

 

(2) When an award is made in a class action in respect of which funds have been 

made available by the Legal Aid Board the court may order the representative 

or any member of the class to contribute a percentage of the award to the 

Legal Aid Board. 

 

Contingency fees 

 

11. (1) The provisions of the Contingency Fee Act 66 of 1997 will apply mutatis 

mutandis to class actions. 
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(2) Any contingency fee agreement entered into must be filed with the court 

without delay. 

 

Settlement, abandonment and discontinuance 

 

12. (1) A class action commenced under this Act shall not be settled, abandoned or 

discontinued without the prior approval of the court and upon such terms 

and conditions, including a notice or otherwise, as the court may deem 

necessary. 

 

(2) Such notice shall include 

 

(a) the reason for the proposed settlement, abandonment or 

discontinuance; 

 

(b) particulars of any agreement made in connection with the proposed 

settlement, abandonment or discontinuance; 

 

(c) particulars of any payment made or to be made in connection with 

the proposed settlement, abandonment or discontinuance; 

  

(d) particulars of the anticipated effect of the proposed settlement, 

abandonment or discontinuance on the members of the class; 

 

(e) a description and evaluation of any alternatives to the proposed 

settlement, abandonment or discontinuance. 

 

Interruption of the period of Prescription 

 

13. (1) The running of prescription shall be interrupted in favour of all members of a 

class  

 

(a) on the filing of the application to institute the action as a class action; 

 

(b) on the certification of the action as a class action in terms of section 

4(7). 

  

(2) Prescription shall commence to run again against all members of the class if 

and when  
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(a) the court refuses to certify the action as a class action; 

 

(b) the certification order is withdrawn in terms of section 4(9); 

 

 (c) the class action is dismissed, abandoned, discontinued or settled. 

 

(3) Prescription shall commence to run again against a particular member if and 

when 

 

(a) such member excludes him- or herself from the action in terms of 

section 6(3)(d); 

 

(b) such member is excluded from the class action by a specific order of 

the court. 

 

CHAPTER 3 : PUBLIC INTEREST ACTIONS 

 

Instituting a public interest action 

 

14. Any person may institute an action in a court claiming relief in the interest of the 

public generally or in the interest of any particular section thereof, and irrespective of 

whether such person has any personal interest in the relief claimed or not. 

 

 

CHAPTER 4 : GENERAL 

 

Appointment of a commissioner 

 

15. (1) In a class action or in a public interest action the court may mero motu or on 

the application of any party appoint a commissioner to enquire and report on  

(a) issues which require documentary, scientific, technical or local 

investigation and which in the opinion of the court cannot be 

conveniently conducted by it; 

(b) the aggregate or individual assessment of the monetary claims in a 

class action. 
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(2) For the purpose of such enquiry the commissioner shall have such powers and 

conduct the enquiry in such manner as prescribed by of the court or by the 

rules of court. 

(3) The commissioner shall submit the report to the court. 

 

Designation of court by Minister 

 

17. The Minister may by notice in the Gazette, designate additional courts in which class 

actions and public interest actions may be instituted. 

 

Short title 

 

18. This Act shall be called the Class and Public Interest Actions Act, 20... 

 

 

................ 
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3. Class Actions in the United States of America 

 

1.  Introduction 

 

In addition to the Federal Class Action provided for by Federal Civil Procedure Rule 

23, each State (with the exception of Mississippi and Virginia) has its own class 

action. 

 

Some of the States adopted a verbatim version of Federal Rule 23: 

 

Alabama (Rule 23) Missouri (Rule 52.08) 

Colorado (Rule 23) Nevada (Rule 23) 

Hawaii (Rule 23) Utah  (Rule 23) 

Idaho (Rule 23) Wyoming (Rule 23) 

 

Other States have adopted versions which differ from Federal Rule 23 : 

 

Arkansas (Rule 23) New Jersey  (Rule 4.32 

California (§382) North Carolina (Rule 23) 

Connecticut (Section 52-105) North Dakota (Rule 23) 

Georgia (Section 9-11-23) Ohio (Rule 23) 

Illinois (Section 2-801 � 2-806) Oklahoma (§12-2023) 

Iowa (Rule 42) Oregon (Rule 32) 

Louisiana (Article 591-597) Pennsylvania (Rule 1701-1716) 

Maryland (Rule 2-231) South Dakota (Rule 15-6-23) 

Minnesota (Rule 5000.1100) West Virginia (Rule 23) 

Montana (Rule 23) Wisconsin (Section 803.08) 

 

Iowa and North Dakota adopted the Model Class Actions Rule drafted by the 

National Conference of Commissioners of the United States of America  as the 

Uniform Class Actions Act, 1976, amended in 1987.   

 

Comparison of the Federal class action with the class actions of some of the other 

States will follow the basic structure of Federal Rule 23, namely 

 

� Prerequisites (primary) - Federal Rule 23(a) 

 

� Additional prerequisites (to maintain a class action) - Federal -Rule 23(b) 
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� Certification order - Federal Rule 23(c)(1) 

 

� Notice and exclusion- Federal Rule 23(c)(2) 

 

� Judgment - Federal Rule 23(c)(3) 

 

� Subclassing - Federal Rule 23(c)(4) 

 

� Conduct of Action - Federal Rule 23(d) 

 

� Dismissal or compromise - Federal Rule 23(e) 

 

2. Prerequisites 

 

2.1 Federal Rule 23(a) reads as follows : 

 

 "(a) Prerequisites to a Class Action. 

 

One or more members of a class may sue or be sued as representative parties 

on behalf of all only if 

 

(1) the class is so numerous that joinder of all members is 

 impracticable, 

 

(2) there are questions of law or fact common to the class, 

 

(3) the claims or defenses of the representative parties are typical of the 

claims or defenses of the class, and 

 

(4) the representative parties will fairly and adequately protect the 

interests of the class". 

 

2.2 Federal Rule 23(a) states that "one or more members of a class may sue or be 

sued as representative parties on behalf of all". This means that a regulator, 

ombudsman or other entity with no personal claim or defence cannot sue or 

be sued on behalf of others. 
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As it is the duty of a regulator or ombudsman to protect the interests of the 

public, class action proceedings should be at their disposal. 

 

2.3 Louisiana added a fifth prerequisite, article 591A(5)  

 

"the class is or may be defined objectively in terms of ascertainable 

criteria, such that the court may determine the constituency of the 

class for purposes of the conclusiveness of any judgment that may 

be rendered in the case". 

 

Oregon added a fifth prerequisite, Rule 32A(5), 

 

"in an action for damages, the representative parties have complied 

with the prelitigation notice provisions of section H of this rule". 

 

The prelitigation notice involves a prior letter of demand to the potential 

defendant. 

 

South Dakota added a fifth prerequisite, §15-6-23(a)(5) 

 

   "the suit is not against this state for recovery of tax ..." 

 

Iowa and North Dakota deviated from Federal Rule 23 by substituting the 

typicality test with a prerequisite that  

 

"the court must be of the opinion that a class action should be 

permitted to ensure the fair and efficient adjudication of the 

controversy".  (Rule 42.1-42.2 and Rule 23(a)-(b)). 

 

They also excluded 'damages fixed by a minimum measure of recovery 

provided by any statute', to be recovered in class actions. 

 

   Pennsylvania added a fifth prerequisite, Rule 1702(5) 

 

"a class action provides for a fair  and efficient adjudication of the 

controversy under the criteria set forth in Rule 1708". 

  

   Illinois added in terms of Section 2-801 to Federal Rule 23(a) (2) 
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"......which common questions predominate over any questions 

affecting only individual members". 

    

also substituting, similar to Iowa and North Dakota, the typicality test with 

the prerequisite 

  

"The class action is an appropriate method for the fair and efficient 

adjudication for the controversy". 

 

3. Additional prerequisites (to maintain an action as a class action)  

 

3.1 The additional prerequisites of Federal Rule 23(b) are the following: 

 

"(b) Class Actions Maintainable.  An action may be maintained as a 

class action if the prerequisites of subdivision (a) are satisfied, and in 

addition: 

 

(1) the prosecution of separate actions by or against individual 

members of the class would create a risk of  

 

(A) inconsistent or varying adjudications with respect 

to individual members of the class which would 

establish incompatible standards of conduct for the 

party opposing the class;  or 

 

(B) adjudications with respect to individual members 

of the class which would as a practical matter be 

dispositive of the interests of the other members 

not parties to the adjudications or substantially 

impair or impede their ability to protect their 

interests;  or 

 

(2) the party opposing the class has acted or refused to act on 

grounds generally applicable to the class, thereby making 

appropriate final injunctive relief or corresponding 

declaratory relief with respect to the class as a whole;  or 
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(3) the court finds that the questions of law or fact common to 

the members of the class predominate over any questions 

affecting only individual members, and that a class action is 

superior to other available methods for the fair and efficient 

adjudication of the controversy.  The matters pertinent to 

these findings include : 

 

(A) the interest of members of the class in individually 

controlling the prosecution or defense of separate 

actions; 

 

(B) the extent and nature of any litigation concerning 

the controversy already commenced by or against 

members of the class; 

 

(C) the desirability or undesirability of concentrating 

the litigation of the claims in the particular forum; 

 

(D) the difficulties likely to be encountered in the 

management of a class action". 

 

3.2 Federal Rule 23(b) as a whole primarily directs the court to decide whether to 

favour the class action procedure above the joinder procedure or individual 

action procedure. 

 

3.3 The first part of Federal Rule 23(b)(3) reads 

 

"The court finds that the questions of fact or law common to 

the members of the class predominate over any questions 

affecting only individual members" 

 

   and is called the predominancy test. 

 

3.4 The second part of Federal Rule 23(b)(3) reads 

 

".. and that a class action is superior to other available methods for 

the fair and efficient adjudication of the controversy" 

 

and is called the superiority test. 
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3.5 Arkansas limited the additional prerequisites to the predominancy and 

superiority test, formulated similarly to Federal Rule 23(b)(3)  

 

Rule 23(b) reads: 

 

"An action may be maintained as a class action if the prerequisites of 

subdivision (a) are satisfied, and the court finds that the questions of 

law or fact common to the members of the class predominate over 

any questions affecting only individual members, and that a class 

action is superior to other available methods for the fair and efficient 

adjudication of the controversy........" 

 

Minnesota included the three additional prerequisites of Federal Rule 23(b) 

in the alternative as part of the primary prerequisites. 

 

    "Subpart 1.  Prerequisites 

 

With the permission of the charging party, the commissioner may 

sue on behalf of a class only if:  there are questions of law or fact 

common to the class, and the claims of members of the class are of 

sufficient similarity that a fair hearing of them is possible in a class 

action, and the commissioner will fairly and adequately protect the 

interests of the class, and one of the following three conditions 

exists: 

 

A. the prosecution of separate actions by the commissioner on 

behalf of individual members of the class would create a 

risk of inconsistent or varying adjudications with respect to 

individual members of the class which would establish 

incompatible standards of conduct for the party opposing 

the class, or adjudications with respect to individual 

members of the class which would as a practical matter be 

dispositive of the interests of the other members not parties 

to the adjudications or substantially impair or impede their 

ability to protect their interests;  or 
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B. the party opposing the class has acted or refused to act on 

grounds generally applicable to the class, thereby making 

appropriate relief that includes final injunctive relief or 

corresponding declaratory relief with respect to the class as 

a whole;  or 

 

C. the questions of law or fact common to the members of the 

class predominate over any questions affecting only 

individual members, and a class action is superior to other 

available methods for the fair and efficient adjudication of 

the controversy.  The matters pertinent to the findings 

include:  the interest of members of the class in individually 

affecting the prosecution of separate actions;  the extent and 

nature of any litigation concerning the controversy already 

commenced by members of the class;  the desirability or 

undesirability of concentrating the litigation of the claims in 

the administrative hearing;  the difficulties likely to be 

encountered in the management of a class action". 

 

Louisiana (Art. 591 B(3)) added two further criteria which the court should 

consider, namely 

 

"(e) the practical ability of individual class members to 

pursue their claims without class certification; 

 

(f) the extent to which the relief plausibly demanded on behalf 

of or against the class, including the vindication of such 

public policies or legal rights as may be implicated, justifies 

the costs and burdens of class litigation". 

 

3.6 Louisiana also  added another interesting provision (591B(4)) 

 

"The parties to a settlement request certification under Subparagraph 

B(3) for purposes of settlement, even though the requirements of 

Subparagraph B(3) might not otherwise be met". 

 

This provision applies to situations where settlement is reached prior to 

certification of the action as a class action.  The notion of a "settlement class" 

was developed by the courts where the courts approve the settlement at the 
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same time as the certification.  Although the certification is exempt from the 

additional criteria contained in Federal Rule 23(b)(3), it is not exempt from 

the primary criteria referred to in Federal Rule 23(a). 

  

3.7 Louisiana also added 591C to the Federal Rule 23.  It reads 

 

"Certification shall not be for the purpose of adjudicating claims or 

defenses dependent for their resolution on proof individual to a 

member of the class". 

 

4. Certification order 

 

  4.1 Federal Rule 23(c) reads as follows : 

 

"(c) Determination by Order Whether Class Actions to be Maintained. 

 

(1) As soon as practicable after the commencement of an action brought 

as a class action, the court shall determine by order whether it is to be 

so maintained.  An order under this subdivision may be conditional, 

and may be altered or amended before the decision on the merits". 

 

4.2 Maryland introduced the concept that the court may certify a class action on 

its own initiative. Rule 2-231 (c) also provides for the giving of reasons.  

 

It reads as follows: 

 

"(c) Certification.-  On motion of any party or on the court's 

own initiative, the court shall determine by order as soon as 

practicable after commencement of the action whether it is to be 

maintained as a class action.  A hearing shall be granted if requested 

by any party.  The order shall include the court's findings and 

reasons for certifying or refusing to certify the action as a class 

action.  The order may be conditional and may be altered or 

amended before the decision on the merits". 

 

4.3 Oregon (Rule 32C(1)) basically adopted a similar provision to Federal Rule 

23(c)(1) but added that the order should state in respect of which claims or 

issues the class action has been certified and should also set out the facts and 

conclusions thereon. 



 

NEL COMMISSION 

74

 

 C(1) reads: 

 

"As soon as practicable after the commencement of an action 

brought as a class action, the court shall determine by order whether 

and with respect to what claims or issues it is to be so maintained 

and shall find the facts specially and state separately its conclusions 

thereon.  An order under this section may be conditional, and may 

be altered or amended before the decision on the merits". 

 

It also added Rule 32C(2) which reads as follows 

 

"C(2) Where a party has relied upon a statute or law which another party 

seeks to have declared invalid, or where a party has in good faith 

relied upon any legislative, judicial, or administrative interpretation 

or regulation which would necessarily have to be voided or held 

inapplicable if another party is to prevail in the class action, the 

court may postpone a determination under subsection (1) of this 

section until the court has made a determination as to the validity or 

applicability of the statute, law, interpretation, or regulation". 

 

4.4 Louisiana adopted a very lengthy Article 592 which provides for the 

procedure to be followed for certification. 

 

Article 592A(1) and 592A(2) specifies that the application for certification 

should be filed within 90 days after commencement of an action.  It also 

provides for the consequence of failure to file an application for certification 

within the time period. 

 

Article 592A(1) reads as follows : 

  

"A(1) Within ninety days after service on all adverse parties of 

the initial pleading demanding relief on behalf of or 

against a class, the proponent of the class shall file a 

motion to certify the action as a class action.  The delay 

for filing the motion may be extended by stipulation of the 

parties or on motion for good cause shown. 
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(2) If the proponent fails to file a motion for certification 

within the delay allowed by section 3(1), any adverse 

party may file a notice of the failure to move for 

certification.  On the filing of such a notice and after 

hearing thereon, the demand for class relief may be 

stricken.  If the demand for class relief is stricken, the 

action may continue between the named parties alone.  A 

demand for class relief stricken under this subsection may 

be reinstated upon a showing of good cause by the 

proponent". 

 

Article 592A(3) provides for the service of the motion for certification on 

adverse parties and for discovery on class certification issues. 

 

"(3)(a) No motion to certify an action as a class action shall be 

granted prior to a hearing on the motion.  Such hearing 

shall be held as soon as practicable, but in no event before : 

 

(i) All named adverse parties have been served with 

the pleading containing the demand for class relief 

or have made an appearance or, with respect to 

unserved defendants who have not appeared, the 

proponent of the class has made due and diligent 

effort to perfect service of such pleading;  and 

 

(ii) The parties have had a reasonable opportunity to 

obtain discovery on class certification issues, on 

such terms and conditions as the court deems 

necessary". 

 

(b) If the court finds that the action should be maintained as a 

class action, it shall certify the action accordingly.  If the 

court finds that the action should not be maintained as a 

class action, the action may continue between the named 

parties". 

 

4.5 Iowa and North Dakota provided as follows regarding the content of the 

order, the statement of reasons for the court's ruling, the appealability of non-
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certification and the effect of non-certification on the action, as well as 

amendment of such order   

 

"Order on certification. 

   

a. The order of certification shall describe the class and state:  

(1) the relief sought;  (2)  whether the action is maintained 

with respect to particular claims or issues;  and (3) whether 

subclasses have been created. 

 

b. The order certifying or refusing to certify a class action shall 

state the reasons for the court's ruling and its findings on the 

facts listed in R.C.P. 42.3(a). 

 

c. An order certifying or refusing to certify an action as a class 

action is appealable. 

 

d. Refusal of certification does not terminate the action, but 

does not preclude it from being maintained as a class action. 

 

   Amendment of certification order. 

 

a. The court may amend the certification order at any time 

before entry of judgment on the merits.  The amendment 

may:  (1) establish subclasses;  (2) eliminate from the class 

any member who was included in the class as certified;  

(3) provide for an adjudication limited to certain claims or 

issues;  (4) change the relief sought;  or (5) make any other 

appropriate change in the order. 

 

b. If notice of certification has been given pursuant to R.C.P. 

42.7, the court may order notice of the amendment of the 

certification order to be given in terms and to any members 

of the class the court directs. 

 

c. The reasons for the court's ruling shall be set forth in the 

amendment of the certification order. 
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d. An order amending the certification order is appealable.  

An order denying the motion of a member of a defendant 

class, not a representative party, to amend the certification 

order is appealable if the court certifies if for immediate 

appeal". 

   

4.6 Pennsylvania deviated from Federal Rule 23(c) by providing for the 

commencement of a class action only by the filing of a complaint, the form of 

such complaint and the process to be followed for the motion for certification. 

 

"RULE 1703. COMMENCEMENT OF ACTION. ASSIGNMENT TO A 

JUDGE. 

 

(a)  A class action shall be commenced only by the filing of 

a complaint with the prothonotary. 

 

(b) Upon the filing of the complaint the action shall be 

assigned forthwith to a judge who shall be in charge of it 

for all purposes. 

 

RULE 1704. FORM OF THE COMPLAINT. 

 

(a) The complaint shall include in its caption the designation 

"Class Action". 

 

(b) The complaint shall contain under a separate heading, 

styled "Class Action Allegations", averments of fact in 

support of the prerequisites of Rule 1702 and the criteria 

specified in Rules 1708 and 1709 on which the plaintiff 

relies. 

 

(c) The plaintiff may join in the complaint claims for 

equitable, declaratory and monetary relief arising out of 

the same transaction or occurrence or series of transactions 

or occurrences. 

 

RULE 1705. PRELIMINARY OBJECTIONS. 

 

All preliminary objections to the complaint permissible under Rule 

1028(a) shall be raised at one time. Issues of fact with respect to the 
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Class Action Allegations may not be raised by preliminary 

objections but shall be raised by the answer. 

 

RULE 1706. FORM OF THE ANSWER 

 

In all actions the averments of fact under "Class Action Allegations" 

shall be deemed admitted unless denied in conformity with Rule 

1029. 

 

RULE 1706.1. JOINDER OF ADDITIONAL DEFENDANTS. 

 

Any defendant or additional defendant may only join as an 

additional defendant any person, whether or not a party to the 

action, who may be 

 

1. solely liable on the plaintiffs cause of action; or 

 

2. liable over to the joining party on the plaintiffs 

cause of action, or 

 

3. jointly or severally liable with the joining party 

on the plaintiffs cause of action. 

 

RULE 1707. MOTION FOR CERTIFICATION OF CLASS ACTION. TIME FOR 

FILING. HEARING. 

 

(a) Within thirty (30) days after the pleadings are closed or 

within thirty (30) days after the last required pleading 

was due, the plaintiff shall move that the action be 

certified as a class action. The court may extend the time 

for cause shown. If the plaintiff fails to move for 

certification, the court if so notified shall promptly set a 

date for a certification hearing. 

 

(b) The court may postpone the hearing to a later date 

pending the disposition of other motions or to permit 

discovery with respect to the class action issues. 

 

(c) The hearing shall be limited to the Class Action 

Allegations. In determining whether to certify the action 
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as a class action the court shall consider all relevant 

testimony, depositions, admissions and other evidence." 

 

5. Notice and exclusion 

  

5.1. Federal Rule 23(c)(2) reads : 

 

  "Notice 

 

(2) In any class action maintained under subdivision (b)(3), the 

court shall direct to the members of the class the best notice 

practicable under the circumstances, including individual 

notice to all members who can be identified through 

reasonable effort.  The notice shall advise each member 

that: 

 

(A) the court will exclude him from the class if the 

member so requests by a specified date; 

 

(B) the judgment, whether favourable or not will 

include all members who do not request exclusion;  

and 

 

(C) any member who does not request exclusion may, 

if the member desires, enter an appearance through 

his counsel". 

 

5.2 Iowa and North Dakota (Rule 42.7-42.8 and Rule 23(g)-(h)) deviated from 

Federal Rule 23 by dealing extensively with the notice requirement. 

 

"(b) The notice, based on the certification order and any 

amendment of the order, shall include: 

 

(1) A general description of the action, including the 

relief sought, and the names and addresses of the 

representative parties; 

 

(2) A statement of the right of a member of the class 

under R.C.P. 42.8 to be excluded from the action by 
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filing an election to be excluded, in the manner 

specified, by a certain date; 

 

(3) A description of possible financial consequences on 

the class; 

  

(4) A general description of any counterclaim being 

asserted by or against the class, including the relief 

sought; 

 

(5) A statement that the judgment, whether favorable or 

not, will bind all members of the class who are not 

excluded from the action; 

 

(6) A statement that any member of the class may enter 

an appearance either personally or through counsel; 

 

(7) An address to which inquiries may be directed;  and 

 

(8) Other information the court deems appropriate". 

 

Personal notice has to be given to a member whose potential recovery will 

exceed $100 if his whereabouts is known. 

 

 It reads as follows : 

 

   "Rule 42.8.  Exclusion. 

 

a. A member of a plaintiff class may elect to be excluded from 

the action unless:  (1) that member is a representative party;  

(2) the certification order contains an affirmative finding 

under paragraph (1), (2), or (3) of R.C.P. 42.3(a);  or (3) a 

counterclaim under R.C.P. 42.11 is pending against the 

member or that member's class or subclass. 

 

b. Any member of a plaintiff class entitled to be excluded 

under subdivision (a) who files an election to be excluded, 

in the manner and in the time specified in the notice, is 
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excluded from and not bound by the judgment in the class 

action. 

 

c. The elections shall be made a part of the record in the 

action. 

 

d. A member of a defendant class may not elect to be 

excluded.  [Report 1980;  Court Order October 31, 1997, 

effective January 24, 1998]". 

 

5.3 Arkansas added an additional factor to be included in the notice, namely, a 

description of the action and the members' rights therein. 

 

".....The notice shall: 

 

(1) describe the action and the members' rights in it; 

 

(2) advise each member that the court will exclude the member 

from the class if the member so requests by a specified date; 

 

(3) advise each member that the judgment, whether favourable 

or not, will include all members who do not request 

exclusion;  and 

 

(4) state that any member who does not request exclusion, if the 

member desires, participate in the litigation, either in person 

or through counsel". 

 

Arkansas also deals with the costs of the notice which are borne by the 

representative parties, unless otherwise agreed upon or ordered by the court 

(Rule 23(c)). 

  

"The cost of such notice shall be borne by the representative parties;  

provided, however, that the court may shift all or part of such cost to 

the opposing party or parties if the case is settled or the class 

representative substantially prevails on the merits". 

 

5.4 New Jersey added that the notice should be consistent with due process of 

law and excluded a representative from the option of exclusion from the 
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action.  It also deals with the cost of the notice, which the court can assess 

against any party present before the court (Rule 4:32-2(b)).  It reads: 

 

"In any class action maintained under Rule 4 : 30-1(b)(3) the court 

shall direct to the members of the class the best notice practicable 

under the circumstances, consistent with due process of law.  The 

notice shall advise that 

(1) each member, not present as representative, will be excluded 

from the class by the court upon request by a specified date; 

(2) the judgment, whether favourable or not, will bind all 

members who do not request exclusion;  and 

(3) any member who does not request exclusion may enter an 

appearance. 

The cost of notice may be assessed against any party present before 

the court, pending final disposition of the cause". 

 

5.5 Oklahoma included 

 

".......but the members to whom individual notice is not directed 

shall be given notice in such a manner as the court shall direct, 

which may include publishing notice in newspapers, 

magazines, trade journals or other publications, pasting it in 

appropriate places, and taking other steps that are reasonably 

calculated to bring the notice to the attention of such members, 

provided that the cost of giving such notice shall be reasonable 

in view of the amounts that may be recovered by the class 

members who are being notified". 

 

It distinguished between members who received individual notice and who 

have a time-limit to opt out and those members who did not receive individual 

notice and who may opt-out at any stage before the issue of liability is 

determined.  It also provides that the commencement of an individual action 

before the issue of liability is determined should be the equivalent of 

requesting exclusion from the class (§12-2023C(2)).  It reads as follows: 
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"Members to whom individual notice was not directed may 

request exclusion from the class at any time before the issue of 

liability is determined, and commencing an individual action 

before the issue of liability is determined shall be the equivalent 

of requesting exclusion from the class". 

 

5.6 Oregon (Rule 32 F) also deals with the notice and exclusion on an extensive 

basis.  It provides for 6 factors which the court should take into account when 

the decision regarding the notice is made, namely : 

 

 (a) the nature of the controversy and the relief sought; 

 

(b) the extent and nature of any member's injury or liability; 

 

(c) the interest of the party opposing the class in securing a final 

resolution of the matters in controversy; 

 

(d) the inefficiency or impracticality of separately maintained actions to 

resolve the controversy 

 

(e) the cost of notifying the members of the class;  and 

 

(f) the possible prejudice to members to whom notice is not directed". 

 

Rule 32F(2), (3) and (4) deal with the submission of a statement by a member 

requesting affirmative relief, as well as information regarding the nature of 

the loss, injury, claim, transactional relationship, or damage.  It provides for 

factors which the court have to take into account when deciding on the form 

of the statement, and limits the total amount of damages.  It also deals with 

the consequence of a failure to file a statement and the costs attendant on the 

notice.  

 

   It reads as follows : 

 

"F(2) Prior to the entry of a final judgment against a defendant the 

court shall request members of the class who may be entitled 

to individual monetary recovery to submit a statement in a 

form prescribed by the court requesting affirmative relief 

which may also, where appropriate, require information 
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regarding the nature of the loss, injury, claim, transactional 

relationship, or damage.  The statement shall be designed to 

meet the ends of justice.  In determining the form of the 

statement, the court shall consider the nature of the acts of 

the defendant, the amount of knowledge a class member 

would have about the extent of such member's damages, the 

nature of the class including the probable degree of 

sophistication of its members, and the availability of relevant 

information from sources other than the individual class 

members.  The amount of damages assessed against the 

defendant shall not exceed the total amount of damages 

determined to be allowable by the court for each individual 

class member who has filed a statement required by the 

court, assessable court costs, and an award of attorney fees, 

if any, as determined by the court. 

 

F(3) Failure of a class member to file a statement required by the 

court will be grounds for entry of judgment dismissing such 

class member's claim for individual monetary recovery 

without prejudice to the right to maintain an individual, but 

not a class, action for such claim. 

 

F(4) Plaintiffs shall bear costs of any notice ordered prior to a 

determination of liability.  The court may, however, order 

that defendant bear all or a specified part of the costs of any 

notice included with a regular mailing by defendant to its 

current customers or employees.  The court may hold a 

hearing to determine how the costs of such notice shall be 

apportioned". 

 

5.7 Louisiana's Article 592B(1) which requires the notice to be given as soon as 

practicable after certification, but in any event early enough for class 

members to exercise the option to be excluded before commencement of the 

trial. 

 

It reads as follows: 

 

"B(1) In any class action maintained under Article 591(B)(3), the 

court shall direct to the members of the class the best notice 
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practicable under the circumstances, including individual 

notice to all members who can be identified through 

reasonable effort.  This notice, however given, shall be 

given as soon as practicable after certification, but in any 

event early enough that a delay provided for the class 

members to exercise an option to be excluded from the 

class will have expired before commencement of the trial 

on the merits of the common issues". 

 

Article 592B(2) provides for the content of the notice and is similar 

to the corresponding sections of Iowa and North Dakota.  

  

6. Judgment 

 

6.1 Federal Rule 23(c) reads as follows : 

 

"(3) The judgment in an action maintained as a class action under 

subdivision (b)(1) or (b)(2), whether or not favourable to the class, 

shall include and describe those whom the court finds to be members 

of the class.  The judgment in an action maintained as a class action 

under subdivision (b)(3), whether or not favourable to the class, shall 

include and specify or describe those to whom the notice provided in 

subdivision (c)(2) was directed, and who have not requested 

exclusion, and whom the court finds to be members of the class". 

 

6.2 New Jersey added  (Rule 4:32-2(c)) : 

 

"In any class action, the judgment may, consistent with due process 

of law, confer benefits upon a fluid class, whose members may be, 

but need not have been members of the class in suit"; 

 

6.3 Oregon (Rule 32M) : 

 

"If a money judgment is entered in favour of a class it shall when 

possible identify by name each member of the class and the amount 

to be recovered thereby". 

 

7. Subclassing 
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  7.1 Federal Rule 23(c)(4) reads as follows : 

 

"Actions Conducted Partially as Class Actions 

 

(4) When appropriate (A) an action may be brought or 

maintained as a class action with respect to particular 

issues, or (B) a class may be divided into subclasses and 

each subclass treated as a class, and the provisions of this 

rule shall then be construed and applied accordingly". 

 

7.2 Arkansas, Minnesota, North Carolina, Georgia and Wisconsin did not 

make any provision for subclassing. 

 

7.3 Oregon (Rule 232G) exempted the subclass from the prerequisite that it has 

to be so numerous that joinder of all members is impracticable.  It reads as 

follows : 

 

"Each subclass must separately satisfy all requirements of this rule 

except for subsection A(1)". 

 

7.4 Iowa and North Dakota (Rule 42.2(c) and Rule 23(b)(3) deviate from the 

basic structure of Federal Rule 23 and deal with subclassing as part of the 

process of certification.  Federal Rule 23 deals with subclassing in the context 

of management and conduct of the class action. 

 

  8. Conduct of the action 

 

8.1 Federal Rule 23(d) reads as follows : 

 

"(d) Orders in Conduct of Actions.  In the conduct of actions 

to which this rule applies, the court may make appropriate 

orders: 

(1) determining the course of proceedings or 

prescribing measures to prevent undue repetition or 

complication in the presentation of evidence or 

argument; 
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(2) requiring, for the protection of the members of the 

class or otherwise for the fair conduct of the action, 

that notice be given in such manner as the court 

may direct to some or all of the members of any 

step in the action or of the proposed extent of the 

judgment, or of the opportunity of members to 

signify whether they consider the representation 

fair and adequate, to intervene and present claims 

or defenses, or otherwise to come into the action; 

(3) imposing conditions of the representative parties or 

on intervenors; 

(4) requiring that the pleadings be amended to 

eliminate therefrom allegations as to representation 

of absent persons, and that the action proceed 

accordingly; 

(5) dealing with similar procedural matters. 

 

The orders may be combined with an order under Rule 16, and may 

be altered or amended as may be desirable from time to time". 

 

8.2 Louisiana (Art. 592E(5)) elaborated on Federal Rule 23(d)(5) by referring to 

matters such as 

 

   � consolidation 

 

� duties of counsel 

 

� pre- and post certification discovery. 

 

It reads as follows : 

 

"(5) Dealing with similar procedural matters, including but not 

limited to case management orders providing for 

consolidation, duties of counsel, the extent and the 

scheduling of and the delays for pre-certification and post-

certification discovery, and other matters which affect the 

general order of proceedings;  however, the court may not 
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order the class-wide trial of issues dependent for their 

resolution on proof individual to a member of the class, 

including but not limited to the causation of the member's 

injuries, the amount of the member's special or general 

damages, the individual knowledge or reliance of the 

member, or the applicability to the member of individual 

claims or defenses". 

 

Oregon (Rule 32E(1)) added  

 

"... precertification determination of a motion made by any party 

pursuant to Rules 21 or 47 if the court concludes that such 

determination will promote the fair and efficient adjudication of the 

controversy and will not cause undue delay". 

 

A motion pursuant to Rule 21 is a motion for judgment on the pleadings, and 

Rule 47 is a motion for summary judgment. 

 

8.3 Iowa & North Dakota added a provision which allows the court to invite the 

attorney-general to participate in the question of adequacy of class 

representation (Rule 42.9(a)(4) and Rule 23((i)(1)(d): 

 

   "(i) Conduct of Action. 

 

(1) The court on motion of a party or its own motion may make 

or amend any appropriate order dealing with the conduct of 

the action including, but not limited to, the following: 

 

(A) determining the course of proceedings or 

prescribing measures to prevent undue repetition 

or complication in the presentation of evidence or 

argument; 

 

(B) requiring, for the protection of the members of the 

class or otherwise for the fair conduct of the 

action, that notice be given as the court directs, of 

 

(i) any step in the action, 
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(ii) the proposed extent of the judgment, 

or  

 

(iii) the opportunity of members to signify 

whether they consider the 

representation fair and adequate, to 

enter an appearance and present 

claims defenses, or otherwise to 

participate in the action; 

 

(C) imposing conditions on the representative parties or 

on intervenors; 

 

(D) inviting the attorney-general to participate with 

respect to the question of adequacy of class 

representation; 

 

(E) making any other order to assure that the class 

action proceeds only with adequate class 

representation;  and 

 

(F) making any order to assure that the class action 

proceeds only with competent representation by the 

attorney for the class. 

 

(2) A class member not a representative party may appear and 

be represented by separate counsel". 

 

9. Dismissal or Compromise (settlement) 

 

9.1 Federal Rule 23(e) reads as follows : 

 

"A class action shall not be dismissed or compromised 

without the approval of the court, and notice of the proposed 

dismissal or compromise shall be given to all members of the 

class in such manner as the court directs". 
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9.2 Oregon (Rule 32D) added an exception, namely that notice is not required if 

the dismissal 

 

 � is to be without prejudice;  or 

 

 � is with prejudice against the class representative only;  or 

 

� if no compensation has been paid or promised to the representative 

or his attorney. 

 

 It reads as follows : 

 

"Notice of the proposed dismissal or compromise shall be 

given to some or all members of the class in such manner as 

the court directs, except that if the dismissal is to be without 

prejudice or with prejudice against the class representative 

only, then such dismissal may be ordered without notice if 

there is a showing that no compensation in any form has 

passed directly or indirectly from the party opposing the class 

to the class representative or to the class representative's 

attorney and that no promise of such compensation has been 

made.  If the statute of limitations has run or may run against 

the claim of any class member, the court may require 

appropriate notice". 

 

9.3 Iowa and North Dakota (Rule 42.12 and Rule 23(l)) added a provision in 

respect of the contents of the notice: 

  

"Notice given under subdivision (B) shall include a full disclosure of 

the reasons for the dismissal or compromise including, but not 

limited to : 

 

(1) any payments made or to be made in connection with the  

dismissal or compromise; 

 

(2) the anticipated effect of the dismissal or compromise on the 

class members; 
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(3) any agreement made in connection with the dismissal or 

compromise; 

 

(4) a description and evaluation of alternatives considered by 

the representative parties;  and 

 

(5) an explanation of any other circumstances giving rise to the 

proposal. 

 

The notice shall include a description of the procedure available for 

modification of the dismissal or compromise". 

 

9.4 Louisiana included a provision which allows all class members to be heard 

in regard to the proposed settlement.  The court also has the authority to 

review the attorney's fees decided upon in a settlement agreement.  Article 

594B reads as follows : 

 

"(2) After notice of the proposed compromise has been provided to the 

members of the class, the court shall order a hearing to determine 

whether the proposed compromise is fair, reasonable, and adequate 

for the class.  At such hearing, all parties to the action, including 

members of the class, shall be permitted an opportunity to be heard". 

 

An interesting provision, Article 594E, provides for the court to ensure the 

safekeeping of  funds of persons under a disability. 

 

It reads as follows : 

 

"If the terms of the proposed compromise provide for the adjudged 

creation of a settlement fund to be disbursed to and among members 

of the class in accordance with the terms thereof, the court having 

jurisdiction over the class action is empowered to approve the 

compromise settlement of the class action as a whole and issue a 

final judgment accordingly, following a finding that the compromise 

is fair, reasonable, and adequate for the class, and to order the 

distribution of the settlement fund accordingly, without the necessity 

of prior qualification of representatives of minors, interdicts, 

successions, or other incompetents or absentees, or prior approval of 

the terms of the settlement or the distribution thereof by another 
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court;  provided, that in such cases the court having jurisdiction over 

the class action shall include in the orders of settlement and 

distribution of the settlement fund appropriate provisions to ensure 

that all funds adjudicated to or for the benefit of such incompetents, 

successions, or absentees are placed in appropriate safekeeping 

pending the completion of appointment, qualification, and 

administrative procedures otherwise applicable in this Code to the 

interests and property of incompetents, successions, and absentees". 

 

 

10. Additional provisions 

 

Some States added provisions which are not included in Federal Rule 23.  

Montana, Ohio and Alabama added one additional provision to the basic 

structure of Federal Rule 23. 

 

Montana included a provision on security for costs (Rule 23(f)); 

 

 "Security for Costs 

 

Security for costs and charges, which may be awarded against a 

representative party, may be required by an opposing party.  When 

required, all proceedings in the action must be stayed until an 

undertaking, executed by two or more persons, is filed with the 

clerk, to the effect that they will pay such costs and charges as may 

be awarded against the representative party by judgment, or in the 

progress of the action, not exceeding the sum of $1 000.  A new or 

an additional undertaking may be ordered by the court or judge, 

upon proof that the original undertaking is insufficient security, and 

proceedings in the action stayed until such new or additional 

undertaking is executed and filed". 

 

Ohio included a provision on the aggregation of claims (Rule 23F): 

 

 "(F) Aggregation of claims 

  

The claims of the class shall be aggregated in determining 

the jurisdiction of the court". 
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Alabama exempted Rule 23 from district courts (Rule 23(dc)). 

 

 "(dc) District Court Rules 

 

  Rule 23 does not apply in the district courts". 

 

 

11. Prescription 

 

11.1 Iowa, North Dakota, Oregon and Louisiana included provisions with 

regard to the effect of certification on the statute of limitations. 

 

The standard provision adopted regarding prescription reads as follows : 

 

"The statute of limitations is tolled for all class members upon the 

commencement of an action asserting a class action.  The statute of 

limitations resumes running against a member of a class : 

 

(1) Upon filing of an election of exclusion by such class 

member; 

 

(2) Upon entry of an order of certification, or of an amendment 

thereof, eliminating the class member from the class; 

 

(3) Except as to representative parties, upon entry of an order 

under Section C of this rule refusing to certify the class as a 

class action;  and 

 

(4) Upon dismissal of the action without an adjudication on the 

merits". 

 

11.2 Iowa & North Dakota (Rule 42.18 and Rule 23(r)) adopted a provision to the 

effect that the commencement of an action asserting a class action suspends 

the statute of limitations.  The application for certification itself will suspend 

prescription. 

 

11.3 Oregon (Rule 32O) adopted a similar provision. 

 

11.4 Louisiana adopted a similar provision, although worded differently. 
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12. Attorneys' Fees and Costs 

 

12.1 Oregon (Rule 32N) adopted a provision on attorney's fees, costs, 

disbursements and litigation expenses.  It reads as follows : 

 

"N(1)(a) Attorney fees for representing a class are subject to control of 

the court. 

 

N(1)(b) If under an applicable provision of law a defendant or 

defendant class is entitled to attorney fees, costs, or 

disbursements from a plaintiff class, only representative 

parties and those members of the class who have appeared 

individually are liable for those amounts.  If a plaintiff is 

entitled to attorney fees, costs, or disbursements from a 

defendant class, the court may apportion the fees, costs, or 

disbursements among the members of the class. 

 

N(1)(c) If the prevailing class recovers a judgment that can be divided 

for the purpose, the court may order reasonable attorney fees 

and litigation expenses of the class to be paid from the 

recovery. 

 

N(1)(d) The court may order the adverse party to pay to the prevailing 

class its reasonable attorney fees and litigation expenses if 

permitted by law in similar cases not involving a class". 

 

It requires the court to consider five factors in determining attorneys' fees, namely : 

 

"(i) The time and effort expended by the attorney in the litigation, 

including the nature, extent and quality of the services rendered; 

 

(ii) Results achieved and benefits conferred upon the class; 

 

(iii) The magnitude, complexity, and uniqueness of the litigation; 

 

(iv) The contingent nature of success;  and 
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(v) Appropriate criteria in OR2-106 of the Oregon Code of Professional 

Responsibility". 

 

It also requires the representative parties and the attorney acting for the class to file 

with the court prior to the certification hearing :  

 

"N(2)(a) A statement showing any amount paid or promised them by 

any person for the services rendered or to be rendered in 

connection with the action or for the costs and expenses of the 

litigation and the source of all of the amounts; 

 

N(2)(b) A copy of any written agreement, or a summary of any oral 

agreement, between the representative parties and their 

attorney concerning financial arrangement or fees;  and 

 

N(2)(c) A copy of any written agreement, or a summary of any oral 

agreement, by the representative parties or the attorney to 

share these amounts with any person other than a member, 

regular associate, or an attorney regularly of counsel with the 

law firm of the representative parties' attorney.  This 

statement shall be supplemented promptly if additional 

arrangements are made". 

 

12.2 Iowa & North Dakota (Rule 42.14, 42.16-42.17 and Rule 23(n), Rule 23(p)-

(q)) adopted three independent provisions on costs, attorneys' fees and 

arrangements for attorneys' fees and expenses. 

 

"(n) Costs. 

 

(1) Only the representative parties and those members of 

the class who have appeared individually are liable for costs 

assessed against a plaintiff class. 

 

(2)  The court shall apportion the liability for costs 

assessed against a defendant class. 

  

(3) Expenses of notice advanced under subdivision (g) 

are taxable as costs in favor of the prevailing party. 
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(p) Attorney's Fees. 

 

(1) Attorney's fees for representing a class are subject to control of 

the court. 

 

(2) If under an applicable provision of law a defendant or 

defendant class is entitled to attorney's fees from a plaintiff class, only 

representative parties and those members of the class who have 

appeared individually are liable for those fees. If a plaintiff is entitled 

to attorney's fees from a defendant class, the court may apportion the 

fees among the members of the class. 

 

(3) If a prevailing class recovers a judgment for money or other 

award that can be divided for the purpose, the court may order 

reasonable attorney's fees and litigation expenses of the class to be 

paid from the recovery. 

 

(4) If the prevailing class is entitled to declaratory or equitable 

relief the court may order the adverse party to pay to the class its 

reasonable attorney's fees and litigation expenses if permitted by law 

in similar cases not involving a class or the court finds that the 

judgment has vindicated an important public interest. However, if any 

monetary award is also recovered, the court may allow reasonable 

attorney's fees and litigation expenses only to the extent that a 

reasonable proportion of that award is insufficient to defray the fees 

and expenses. 

 

(5) In determining the amount of attorney's fees for a prevailing 

class the court shall consider the following factors: 

 

(A) the time and effort expended by the attorney in the 

litigation, including the nature, extent, and quality of 

the services rendered; 

 

(B) results achieved and benefits conferred upon the class; 
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(C) the magnitude, complexity, and uniqueness of the 

litigation; 

 

(D) the contingent nature of success; 

 

(E) in cases awarding attorney's fees and litigation 

expenses under paragraph (4) because of the 

vindication on an important public interest, the 

economic impact on the party against whom the 

award is made; and 

 

(F) appropriate criteria included in the North Dakota 

Code of Professional Responsibility. 

 

(q) Arrangements for Attorney's Fees and Expenses. 

 

(1) Before a hearing under subdivision (b)(1) or at any other time 

the court directs, the representative parties and the attorney for the 

representative parties shall file with the court, jointly or separately: 

(A) a statement showing any amount paid or promised 

them by any person for the services rendered or to be 

rendered in connection with the action or for the costs 

and expenses of the litigation and the source of all of 

the amounts; 

(B) a copy of any written agreement, or a summary of any 

oral agreement, between the representative parties 

and their attorney concerning financial arrangements 

or fee; and 

(C) a copy of any written agreement, or a summary of any 

oral agreement, by the representative parties or the 

attorney to share these amounts with any person 

other than a member, regular associate, or an attomey 

regularly of counsel with his law firm. This statement 
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shall be supplemented promptly if additional 

arrangements are made. 

 

(2) Upon a determination that the costs and litigation expenses of the 

action cannot reasonably and fairly be defrayed by the representative parties 

or by other available sources, the court by order may authorize and control 

the solicitation and expenditure of voluntary contributions for this purpose 

from members of the class, advances by the attorneys or others, or both, 

subject to reimbursement from any recovery obtained for the class. The court 

may order any available funds so contributed or advanced to be applied to the 

payment of any costs taxed in favor of a party opposing the class". 

 

Iowa and North Dakota also provide that only the representative parties and 

class members who appeared individually are liable for costs.  In the event of 

costs being awarded against a defendant class the costs are apportioned 

amongst the defendants.  Costs of notice is taxable as costs in favour of the 

successful party. 

 

These states also adopted provisions similar to those of Oregon in 

respect of attorneys' fees, but included a provision that the court may 

allow more than only reasonable attorneys' fees and litigation costs 

if the monetary award is recovered and it is found that such an award 

is insufficient to defray the fees and expenses of the successful 

party.  

 

12.3 Louisiana adopted a more compact version on expenses of litigation and 

security for costs.  It reads : 

"(1) The court may allow the representative parties their reasonable 

expenses of litigation, including attorney's fees, when as a result of 

the class action a fund is made available, or a recovery or 

compromise is had which is beneficial, to the class; 

(2) The court, on contradictory motion at any stage of the proceeding in 

the trial court prior to judgment, may require the plaintiff in a class 

action to furnish security for the court costs which a defendant may 

be compelled to pay.  This security for costs may be increased or 

decreased by the court, on contradictory motion of any interested 
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party, on a showing that the security furnished has become 

inadequate or excessive". 

 

13. Discovery 

 

Maryland, Iowa and North Dakota adopted similar provisions regarding 

discovery.  In essence, it states that discovery may by used against a 

representative party.  Discovery against a member of the class can only be 

obtained by an order of the court.  Normal civil procedure rules will deal with 

discovery by or against representative parties (respectively Rules 2-231(g);  

Rule 42.10 and Rule 23(j)). 

 

14. Interesting Additional Provisions 

 

14.1 Iowa and North Dakota (Rule 42.11 and Rule 23(k)) adopted interesting 

provisions on counterclaims, reading as follows: 

 

"Rule 42.11. Counterclaims. 

 

a. A defendant in an action brought by a class may plead as a 

counterclaim any claim the court certifies as a class action against the 

plaintiff class.  On leave of court, the defendant may plead as a 

counterclaim a claim against a member of the class or a claim the 

court certifies as a class action against a subclass. 

 

b. Any counterclaim in an action brought by a plaintiff class must be 

asserted before notice is given under R.C.P. 42.7. 

 

c. If a judgment for money is recovered against a party on behalf of a 

class, the court rendering judgment may stay distribution of any 

award or execution of any portion of a judgment allocated to a 

member of the class against whom the losing party has pending an 

action in or out of state for a judgment for money, and continue the 

stay so long as the losing party in the class action pursues the 

pending action with reasonable diligence. 

 

d. A defendant class may plead as a counterclaim any claim on behalf 

of the class that the court certifies as a class action against the 

plaintiff.  The court may certify as a class action a counterclaim 
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against the plaintiff on behalf of a subclass or permit a counterclaim 

by a member of a class.  The court shall order that notice of the 

counterclaim by the class, subclass, or member of the class be given 

to the members of the class as the court directs, in the interest of 

justice. 

 

e. A member of a class or subclass asserting a counterclaim shall be 

treated as a member of a plaintiff class for the purpose of exclusion 

under R.C.P. 42.8. 

 

f. The court's refusal to allow, or the defendant's failure to plead, a 

claim as a counterclaim in a class action does not bar the defendant 

from asserting the claim in a subsequent action.  [Report 1980]". 

 

14.2 Oregon (Rule 32L) adopted interesting provisions in respect of the 

coordination of pending class actions.  It reads as follows: 

 

"When class actions sharing a common question of fact or law are 

pending in different courts, the presiding judge of any such court, 

upon motion of any party or on the courts own initiative, may 

request the Supreme Court to assign a Circuit Court, Court of 

Appeals, or Supreme Court judge to determine whether coordination 

of the actions is appropriate, and a judge shall be so assigned to 

make that determination". 

 

It further provides the following guidelines for a judge to consider when 

deciding whether coordination of class actions would be appropriate : 

 

"L(1)(b) Coordination of class actions sharing a common 

question of fact or law is appropriate if one judge hearing 

all of the actions for all purposes in a selected site or sites 

will promote the ends of justice taking into account whether 

the common question of fact or law is predominant and 

significant to the litigation, the convenience of parties, 

witnesses, and counsel, the relative development of the 

actions and the work product of counsel, the efficient 

utilization of judicial facilities and personnel, the calendar 

of the courts, the disadvantages of duplicative and 

inconsistent rulings, orders, or judgments;  and the 
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likelihood of settlement of the actions without further 

litigation should coordination be denied". 

 

If it is decided that such coordination is appropriate, the Chief Justice of the Supreme 

Court will assign a judge to hear and determine the actions.  The provision reads as 

follows : 

 

"L(2) If the assigned judge determines that coordination is appropriate, 

such judge shall order the actions coordinated, report that fact to the 

Chief Justice of the Supreme Court, and the Chief Justice shall assign 

a judge to hear and determine the actions in the site or sites the Chief 

Justice deems appropriate. 

 

L(3) The judge of any court in which there is pending an action sharing a 

common question of fact or law with coordinated actions, upon 

motion of any party or on the court's own initiative, may request the 

judge assigned to hear the coordinated action for an order 

coordinating such actions.  Coordination of the action pending before 

the judge so requesting shall be determined under the standards 

specified in subsection (1) of this section. 

 

L(4) Pending any determination of whether coordination is appropriate, 

the judge assigned to make the determination may stay any action 

being considered for, or affecting any action being considered for, 

coordination. 

 

L(5) Notwithstanding any other provision of law, the Supreme Court shall 

provide by rule the practice and procedure for coordination of class 

actions in convenient courts, including provision for giving notice 

and presenting evidence". 

 

14.3 Iowa and North Dakota (Rule 42.15 and Rule 23(o)) also adopted 

interesting provisions on the distribution of monies recovered. 

   

The monies recovered are distributed as follows : 

 

"(1) The parties shall list as expeditiously as possible all 

members of the class whose identity can be determined without 

expending a disproportionate share of the recovery; 
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(2) The reasonable expense of identification and distribution 

shall be paid, with the court's approval, from the funds to be 

distributed; 

 

(3) The court may order steps taken to minimize the expense of 

identification. 

 

(4) The court shall supervise, and may grant or stay the whole 

or any portion of the execution of the judgment and the collection 

and distribution of funds to the members of the class as their 

interests warrant; 

 

(5) The court shall determine what amount of the funds 

available for the payment of the judgment cannot be distributed to 

members of the class individually because they could not be 

identified or located or because they did not claim or prove the right 

to money apportioned to them.  The court after a hearing shall 

distribute that amount, in whole or in part, to one or more states as 

unclaimed property or to the defendant. 

 

(6) In determining the amount, if any, to be distributed to a 

state or to the defendant, the court shall consider the following 

criteria: 

 

    (i) any unjust enrichment of the defendant;   

 

(ii) the willfulness or lack of willfulness on the part of 

the defendant;   

 

(iii) the impact on the defendant of the relief granted;   

 

(iv) the pendency of other claims against the 

defendant;   

 

(v) any criminal sanction imposed on the defendant;  

and  

 

   (vi) the loss suffered by the plaintiff class. 
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(7) The court, in order to remedy or alleviate any harm done, 

may impose conditions respecting the use of the money distributed to 

the defendant. 

 

Any amount to be distributed to a state shall be distributed as 

unclaimed property to any state in which are located the last-known 

addresses of the members of the class to whom distribution could not 

be made.  If the last-known addresses cannot be ascertained with 

reasonable diligence, the court may determine by other means what 

portion of the unidentified or unlocated members of the class were 

residents of a state.  A state shall receive that portion of the 

distribution that its residents would have received had they been 

identified and located.  Before entering an order distributing any part 

of the amount to a state, the court shall give written notice of its 

intention to make distribution to the attorney general of the state of 

the residence of any person given notice under R.C.P.42.7 or 42.12 

and shall afford the attorney general an opportunity to move for an 

order requiring payment to the state". 

   

15. Securities class actions 

 

As Federal Rule 23 did not contain any provisions in regard to the 

representative or the process of selecting such representative, a need arose for 

such a provision, and the legislator introduced The Private Securities 

Litigation Reform Act of 1995. 

 

The Private Securities Litigation Reform Act of 1995 in the United States 

introduced new requirements to Section 27 and 21(D)(a) of the Federal 

Securities Act of 1933.  These new requirements were introduced as a 

countermeasure to problems such as incentives to file "strike suits", the 

accompanying "race to the courthouse", and the notion of "professional 

plaintiffs" and class action attorneys, which were generally experienced in the 

United States. 

 

The Reform Act concentrated on new criteria for selecting the lead plaintiff 

who essentially controls the litigation.  It was intended by the legislature that 

the control of the litigation should be placed in the hands of large institutional 
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investors and administrators of pension funds. 

 

Section 27(a)(2)A provides that every plaintiff who seeks to serve as 

a representative must submit an affidavit which 

 

"(i) states that the plaintiff has reviewed the complaint and 

authorized its filing; 

 

(ii) states that the plaintiff did not purchase the security that is 

the subject of the complaint at the direction of plaintiff's counsel or 

in order to participate in any private action arising under this title; 

 

(iii) states that the plaintiff is willing to serve as a representative 

party on behalf of a class, including providing testimony at 

deposition and trial, if necessary; 

 

(iv) sets forth all of the transactions of the plaintiff in the 

security that is the subject of the complaint during the class period 

specified in the complaint; 

 

(v) identifies any other action under this title, filed during the 

3-year period preceding the date on which the certification is signed 

by the plaintiff, in which the plaintiff has sought to serve, or served, 

as a representative party on behalf of a class;  and  

 

(vi) states that the plaintiff will not accept any payment for 

serving as a representative party on behalf of a class beyond the 

plaintiff's pro rata share of any recovery, except as ordered or 

approved by the court in accordance with paragraph (4)". 

 

4. Ontario Law Reform Commission : ' Report on Class Actions', 1982, p.6 � 7. 

 

5. Manitoba Law Reform Commission : Report No. 100, 1999, p. 13. 

 

6. Manitoba Law Reform Commission : Report No. 100, 1999, p. 1 � 3. 

 



 

NEL COMMISSION 

105

7. Ontario Law Reform Commission : 'Report on Class Actions', 1982, p. 118. 

 

8. Manitoba Law Reform Commission : Report No. 100, 1999, p. 25. 

 

9. Manitoba Law Reform Commission : Report No.100, 1999, p. 28. 

 

10. Uniform Law Conference of Canada : Discussion Paper � 'A Uniform Class A 

Uniform Class Action Statute', August 1995. 

 

11. Lord Chancellor's Department : Discussion Paper � 'Proposed new procedures for 

multi-party situations', 1996. 

 

 

.................... 

 



 

NEL COMMISSION 

106

 

ANNEXURE A: 

 

SOUTH AFRICAN LAW COMMISSION'S DRAFT BILL 

 

BILL 

 

To make provision for the institution of public interest and class actions;  to regulate the 

conduct of public interest and class actions;  and to provide for matters connected 

therewith. 

 

TO BE INTRODUCED BY THE MINISTER OF JUSTICE 

 

BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:- 

 

 

CHAPTER 1:  DEFINITIONS 

 

Definitions 

 

1 In this Act, unless the context otherwise indicates - 

 

"action" means any proceeding instituted in a court, whether by way of summons or 

notice of motion; 

 

"certify" means to permit an action to be maintained as a class action, but does not 

mean to approve the merits of the action except to the extent provided for by section 

6(2) of this Act; 

 

"class action" means an action instituted by a representative on behalf of a class of 

persons in respect of whom the relief claimed and the issues involved are substantially 

similar in respect of all members of the class, and certified as a class action in terms of 

section 6 of this Act; 

 

"common issues" means common but not necessarily identical issues of fact, or 

common but not necessarily identical issues of law that arise from common but not 

necessarily identical facts; 
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"court" means the Supreme Court of Appeal, the Constitutional Court of South 

Africa, the High Court of South Africa, the Land Claims Court, the Labour Court, and 

any other court designated by the Minister in terms of section 15 of this Act; 

 

"Legal Aid Board" means the Legal Aid Board established in terms of section 2 of 

the Legal Aid Act, 1969; 

 

"legal practitioner" means a practising advocate or practising attorney; 

 

"members of a class" means two or more persons with a common interest in the class 

action; 

 

"Minister" means the Minister of Justice; 

 

"person" includes an association of persons, whether vested with legal personality or 

not; 

 

"public interest action" means an action instituted by a representative in the interest 

of the public generally, or in the interest of a section of the public, but not necessarily 

in that representative's own interest; 

 

"representative" means a person designated by the court as the representative of the 

plaintiffs or defendants in a public interest action or class action. 

 

 

CHAPTER 2: PUBLIC INTEREST ACTIONS 

 

Instituting a public interest action 

 

2 (1) Any person may institute action in a court claiming by way of a public 

interest action relief in the interest of the public generally or of any particular 

section thereof, irrespective of whether or not such person has any direct, 

indirect or personal interest in the relief claimed. 

 

(2) The person who institutes a public interest action shall identify the action as 

such and nominate either himself or herself or any other suitable person as 

representative of those on whose behalf the relief is claimed. 
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(3) The court may give directions to the representative as to the appropriate 

person or persons to be served as respondents. 

 

(4) Unless the court holds otherwise, judgment in a public interest action shall not 

be binding on the person or persons in whose interest the action is brought. 

 

The representative in public interest actions 

 

3 (1) If the court is satisfied that it is proper that the action should proceed by way 

of a public interest action, it shall appoint as the representative a person who, 

in the court's opinion, is suitably qualified to represent the public interest in 

the matter concerned. 

 

(2) The court may at any stage before judgment mero motu or on application of 

any interested person remove any representative and appoint another suitably 

qualified representative on good cause shown. 

 

Costs 

 

4 (1) In a public interest action the court shall not make an order as to costs or 

order the representative to provide security for costs unless special 

circumstances apply. 

 

(2) The court may authorise a public interest action and appoint the representative 

subject to the rendering or making available of legal aid by the Legal Aid 

Board. 

 

 

CHAPTER 3:  CLASS ACTIONS 

 

Instituting a class action 

 

5 Any person, whether a member of the class concerned or not, may apply to a court for 

leave to institute or defend an action as a class action. 

 

Certification 

 

6 (1) No action shall proceed as a class action unless the court has certified the action 

as a class action. 
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(2) In deciding to certify an action as a class action, the court may take into account 

- 

 

(a) evidence of the existence of an identifiable class of persons; 

 

(b) the existence of a prima facie cause of action or defence; 

 

(c) issues of fact or law which are common to the claims or defences of 

individual members of a class; 

 

(d) the availability of a suitable representative or representatives to 

represent the interests of the members of the class; 

 

(e) the interests of justice;  and 

 

(f) whether, having regard to all relevant circumstances, a class action 

would be the appropriate method of proceeding with the action. 

 

(3) The court may mero moto or on application of any interested person withdraw 

the certification order at any stage before judgment if the criteria in subsection 

(2) are no longer met. 

 

(4) The court which certifies an action as a class action may give directions as to 

the appropriate court in which the action should be prosecuted. 

 

(5) The court shall not be precluded from certifying an action as a class action 

merely by reason of the fact that there are issues pertaining to the claims of all 

or some of the members of the class which will require individual determination 

or that different class members seek different relief. 

 

(6) The refusal of the court to certify an action as a class action shall be subject to 

appeal. 

 

The representative in a class action 

 

7 (1) The court which certifies an action as a class action shall appoint one or more 

persons as representative or representatives of the class. 
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(2) The court may appoint the applicant, or any other suitable person, as 

representative in a class action. 

 

(3) When appointing a person as the representative the court shall take into account 

- 

 

(a) the suitability of that person adequately to represent the best interests 

of the members of the class; 

 

(b) any conflict or potential conflict of interest between the 

representative and the members of the class; 

 

(c) the ability of the representative to make satisfactory arrangements 

with regard to the funding of the class action and the satisfaction of 

any order as to costs; or for security for costs;  and 

 

(d) the ability of the representative to manage the class action. 

 

(4) A representative appointed by the court shall conduct the class action in the best 

interests of the members of the class concerned and in accordance with the 

directions of court. 

 

(5) The court may at any stage before judgment mero motu or on application of 

any interested person remove any representative and appoint another suitably 

qualified representative on good cause shown. 

 

Notice in class actions 

 

8 (1) The court which certifies an action as a class action may give directions to the 

representative with regard to - 

 

(a) the giving of notice of the action to the members or potential 

members of the class concerned; 

 

(b) the form which such notice should take; 

 

(c) the way in which such notice is to be communicated to the members 

of the class. 
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(2) In considering the question whether notice should be given to the members of a 

class and, if so, what directions are appropriate in respect thereof, the court 

shall take into account- 

 

(a) the extent to which the members of the class might be prejudiced by 

being bound by a judgment given in an action which may not have 

come to their attention; 

 

(b) the potential size of the class; 

 

(c) the general level of education and development of the members of 

the class; 

 

(d) the ease with which members of the class can be identified; 

 

(e) the type of relief claimed; 

 

(f) where monetary relief is claimed, the amount of the claim of each 

member of the class; 

 

(g) the difficulties likely to be encountered by members of the class in 

enforcing their actions individually; 

 

(h) any other relevant factor. 

 

(3) The court may - 

 

(a) require from those members of the class who do not wish to be 

bound by the judgment written notice of their exclusion as members 

of the class; 

 

(b) require from those members of the class who wish to be bound by the 

judgment written notice of their inclusion as members of the class;  

or 

 

(c) order that no notice to members of the class is necessary. 

 

Procedure in class actions 
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9 (1) The court in which the class action is prosecuted shall - 

 

(a) give directions as to the procedure to be followed in the conduct of 

the class action; 

 

(b) delineate the common issues to be decided in the class action; 

 

(c) determine whether there are individual issues that require separate 

adjudication and, if so, give directions as to the procedure to be 

followed in order to adjudicate such issues; 

 

(d) determine, where the claims are for damages or any other form of 

monetary relief, whether the individual claims of the members of the 

class should be assessed as one aggregate amount or whether the 

claims of the members of the class should be proved individually; 

 

(e) determine how any aggregate award is to be distributed among the 

members of a class, appoint a person responsible for the 

administration of such distribution, and give directions as to matters 

incidental thereto. 

 

(2) Any member of a class who stands to be bound by a judgment in a class action 

may apply for leave to intervene in the action in order to protect his or her own 

interests or the interests of the class or any section thereof. 

 

Conduct of a class action 

 

10 (1) The court in which the class action is prosecuted may first give judgment on the 

common issues and then adjudicate the individual issues. 

 

(2) The court may order consolidation of actions where a number of claims are 

based on substantially the same cause of action. 

 

(3) Judgment of the court in respect of a class action shall be binding on the 

members of the class, unless the court is of the opinion, after consideration of 

the factors listed in section 8(2), that members of the class may be significantly 

prejudiced by the fact that they will be bound by a judgment given in a class 

action which may not have come to their notice. 
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Costs 

 

11 (1) In a class action the court shall not order the representative to provide security 

for costs unless special circumstances apply. 

 

(2) The court may- 

 

(a) authorize a class action and appoint the representative subject to the 

rendering or making available of legal aid by the Legal Aid Board; 

 

(b) order those members of the class who elected to give written notice 

in terms of section 8(3)(b) to contribute towards and, where 

appropriate, to provide security for costs. 

 

(3) When an award is made in a class action in respect of which funds have been 

made available by the Legal Aid Board the court may order the representative 

or any member of the class to contribute a percentage of the award to the Legal 

Aid Board. 

 

Contingency fees 

 

12 (1) Subject to the Contingency Fees Act 66 of 1997, a legal practitioner may make 

an arrangement in writing with the appointed representative stipulating for the 

payment of fees or fees and disbursements, in respect of a class action 

commenced under this Act only in the event of success in the action. 

 

(2) For the purpose of this section, success in the action includes a judgment in 

favour of some or all members of the class on the questions of fact or law 

common to such members or a settlement that benefits some or all members of 

the class. 

 

 

CHAPTER 4:  GENERAL 

 

Appointment of commissioner 

 

13 (1) In a public interest action or a class action the court may appoint a 

commissioner for the purpose of - 
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(a) collating evidence; 

 

(b) making a recommendation, including a recommendation relating to 

individual issues or the individual assessment of monetary claims in 

a class action. 

 

(2) The commissioner shall report his or her findings or recommendation to the 

court. 

 

(3) The findings or recommendations of the commissioner shall be subject to 

review by the court. 

 

Settlement, abandonment, and discontinuance 

 

14 An action commenced under this Act shall not be settled, abandoned or discontinued 

without the prior approval of the court first being obtained, and upon such terms and 

conditions, including notice or otherwise, as the court considers proper. 

 

Designation of court by Minister 

 

15 The Minister may designate by way of notice in the Gazette those courts in which public 

interest actions and class actions may be instituted. 

 

Short title 

 

16 This Act shall be called the Public Interest and Class Actions Act,  19.. 
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ANNEXURE B 

 

UNITED STATES OF AMERICA : FEDERAL RULE 23 

 

FEDERAL RULES OF CIVIL PROCEDURE 

(U.S. Fed. R. Civ. P. 23) 

 

(a) Prerequisites to a Class Action.  One or more members of a class may sue or be sued 

as representative parties on behalf of all only if 

 

(1) the class is so numerous that joinder of all members is impracticable, 

 

(2)  there are questions of law or fact common to the class, 

 

(3) the claims or defenses of the representative parties are typical of the claims or defenses 

of the class, and 

 

(4) the representative parties will fairly and adequately protect the interests of the class. 

 

(b) Class Actions Maintainable.  An action may be maintained as a class action if the 

prerequisites of subdivision (a) are satisfied, and in addition: 

 

(1) the prosecution of separate actions by or against individual members of the class 

would create a risk of 

 

(A) inconsistent or varying adjudications with respect to individual members of 

the class which would establish incompatible standards of conduct for the 

party opposing the class, or 

 

(B) adjudications with respect to individual members of the class which would as 

a practical matter be dispositive of the interests of the other members not 

parties to the adjudications or substantially impair or impede their ability to 

protect their interests;  or 

 

(2) the party opposing the class has acted or refused to act on grounds generally applicable 

to the class, thereby making appropriate final injunctive relief or corresponding declaratory 

relief with respect to the class as a whole;  or 
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(3) the court finds that the questions of law or fact common to the members of the class 

predominate over any questions affecting only individual members, and that a class action is 

superior to other available methods for the fair and efficient adjudication of the controversy.  

The matters pertinent to these findings include: 

 

(A) the interest of members of the class in individually controlling the prosecution 

or defense of separate actions; 

 

(B) the extent and nature of any litigation concerning the controversy already 

commenced by or against members of the class; 

 

(C) the desirability or undesirability of concentrating the litigation of the claims in 

the particular forum; 

 

(D) the difficulties likely to be encountered in the management of a class action. 

 

 

(c) Determination by Order Whether Class Actions to be Maintained. 

 

(1) As soon as practicable after the commencement of an action brought as a class action, 

the court shall determine by order whether it is to be so maintained.  An order under this 

subdivision may be conditional, and may be altered or amended before the decision on the 

merits. 

 

Notice 

 

(2) In any class action maintained under subdivision (b)(3), the court shall direct to the 

members of the class the best notice practicable under the circumstances, including individual 

notice to all members who can be identified through reasonable effort.  The notice shall advise 

each member that: 

 

(A) the court will exclude him from the class if the member so requests by a 

specified date; 

 

(B) the judgment, whether favorable or not, will include all members who do not 

request exclusion;  and 
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(C) any member who does not request exclusion may, if the member desires, 

enter an appearance through his counsel. 

 

Judgment 

 

(3) The judgment in an action maintained as a class action under subdivision (b)(1) or 

(b)(2), whether or not favorable to the class, shall include and describe those whom the court 

finds to be members of the class.  The judgment in an action maintained as a class action under 

subdivision (b)(3), whether or not favorable to the class, shall include and specify or describe 

those to whom the notice provided in subdivision (c)(2) was directed, and who have not 

requested exclusion, and whom the court finds to be members of the class. 

 

Actions Conducted Partially as Class Actions 

 

(4) When appropriate (A) an action may be brought or maintained as a class action with 

respect to particular issues, or (B) a class may be divided into subclasses and each subclass 

treated as a class, and the provisions of this rule shall then be construed and applied 

accordingly. 

 

 

(d) Orders in Conduct of Actions.  In the conduct of actions to which this rule applies, 

the court may make appropriate orders: 

 

(1) determining the course of proceedings or prescribing measures to prevent undue 

repetition or complication in the presentation of evidence or argument; 

 

(2) requiring, for the protection of the members of the class or otherwise for the fair 

conduct of the action, that notice be given in such manner as the court may direct to some or all 

of the members of any step in the action or of the proposed extent of the judgment, or of the 

opportunity of members to signify whether they consider the representation fair and adequate, 

to intervene and present claims or defenses, or otherwise to come into the action; 

 

(3) imposing conditions of the representative parties or on intervenors; 

 

(4) requiring that the pleadings be amended to eliminate therefrom allegations as to 

representation of absent persons, and that the action proceed accordingly; 

 

(5) dealing with similar procedural matters. 
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The orders may be combined with an order under Rule 16, and may be altered or amended as 

may be desirable from time to time. 

 

 

(e) Dismissal or Compromise.  A class action shall not be dismissed or compromised 

without the approval of the court, and notice of the proposed dismissal or compromise shall be 

given to all members of the class in such manner as the court directs. 
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ANNEXURE C 

 

ONTARIO CLASS PROCEEDINGS ACT, 1992 

 

(S.O. 1992, c. 6) 

 

1. Definitions. In this Act, 

 

"common issues" means, 

 

(a) common but not necessarily identical issues of fact, or 

 

(b) common but not necessarily identical issues of law that arise from common 

but not necessarily identical facts; 

 

"court" means the Ontario Court (General Division) but does not include the Small Claims 

Court; 

 

"defendant" includes a respondent; 

 

"plaintiff includes an applicant. 

 

2. Plaintiff's class proceeding.- 

 

(1) One or more members of a class of persons may commence a proceeding in the court 

on behalf of the members of the class. 

 

(2) Motion for certification. A person who commences a proceeding under subsection 

(1) shall make a motion to a judge of the court for an order certifying the proceeding as a class 

proceeding and appointing the person representative plaintiff. 

 

(3) Idem. A motion under subsection (2) shall be made, 

 

(a) within ninety days after the later of, 

 

(i) the date on which the last statement of defence, notice of intent to 

defend or notice of appearance is delivered, and 
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(ii) the date on which the time prescribed by the rules of court for 

delivery of the last statement of defence, notice of intent to defend or 

a notice of appearance expires without its being delivered;  or 

 

(b) subsequently, with leave of the court. 

 

3. Defendant's class proceedings.- 

 

A defendant to two or more proceedings may, at any stage of one of the proceedings, make a 

motion to a judge of the court for an order certifying the proceedings as a class proceeding and 

appointing a representative plaintiff. 

 

4. Classing defendants.- 

 

Any party to a proceeding against two or more defendants may, at any stage of the proceeding, 

make a motion to a judge of the court for an order certifying the proceeding as a class 

proceeding and appointing a representative defendant. 

 

5. Certification.- 

 

(1) The court shall certify a class proceeding on a motion under section 2, 3 or 4 if, 

 

(a) the pleadings or the notice of application discloses a cause of action; 

 

(b) there is an identifiable class of two or more persons that would be represented 

by the representative plaintiff or defendant; 

 

(c) the claims or defences of the class members raise common issues; 

 

(d) a class proceeding would be the preferable procedure for the resolution of the 

common issues;  and 

 

(e) there is a representative plaintiff or defendant who, 

 

(i) would fairly and adequately represent the interests of the class, 

 

(ii) has produced a plan for the proceeding that sets out a workable 

method of advancing the proceeding on behalf of the class and of 

notifying class members of the proceeding;  and 
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(iii) does not have, on the common issues for the class, an interest in 

conflict with the interests of other class members. 

 

(2) Idem.  Subclass protection. Despite subsection (1), where a class includes a 

subclass whose members have claims or defences that raise common issues not shared by all 

the class members, so that, in the opinion of the court, the protection of the interests of the 

subclass members requires that they be separately represented, the court shall not certify the 

class proceeding unless there is a representative plaintiff or defendant who, 

 

(a) would fairly and adequately represent the interests of the subclass; 

 

(b) has produced a plan for the proceeding that sets out a workable method of 

advancing the proceeding on behalf of the subclass and of notifying subclass 

members of the proceeding;  and 

 

(c) does not have, on the common issues for the subclass, an interest in conflict 

with the interests of other subclass members. 

 

(3) Evidence as to size of class. Each party to a motion for certification shall, in an 

affidavit filed for use on the motion, provide the party's best information on the number of 

members in the class. 

 

(4) Adjournments. The court may adjourn the motion for certification to permit the 

parties to amend their materials or pleadings or to permit further evidence. 

 

(5) Certification not a ruling on merits.  An order certifying a class proceeding is 

not a determination of the merits of the proceeding. 

 

6. Certain matters not bar to certification.- 

 

The court shall not refuse to certify a proceeding as a class proceeding solely on any of the 

following grounds: 

 

1. The relief claimed includes a claim for damages that would require individual 

assessment after determination of the common issues. 

 

2. The relief claimed relates to separate contracts involving different class members. 
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3. Different remedies are sought for different class members. 

 

4. The number of class members or the identity of each class member is not known. 

 

5. The class includes a subclass whose members have claims or defences that raise 

common issues not shared by all class members. 

 

7. Refusal to certify: proceeding may continue in altered form.- 

 

Where the court refuses to certify a proceeding as a class proceeding, the court may permit the 

proceeding to continue as one or more proceedings between different parties and, for the 

purpose, the court may, 

 

(a) order the addition, deletion or substitution of parties; 

 

(b) order the amendment of the pleadings or notice of application;  and 

 

(c) make any further order that it considers appropriate. 

 

8. Contents of certification order- 

 

(1) An order certifying a proceeding as a class proceeding shall 

 

(a) describe the class; 

 

(b) state the names of the representative parties; 

 

(c) state the nature of the claims or defences asserted on behalf of the class; 

 

(d) state the relief sought by or from the class; 

 

(e) set out the common issues for the class;  and 

 

(f) specify the manner in which class members may opt out of the class 

proceeding and a date after which class members may not opt out. 

 

(2) Subclass protection. Where a class includes a subclass whose members have 

claims or defences that raise common issues not shared by all the class members, so that, in the 

opinion of the court, the protection of the interests of the subclass members requires that they 
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be separately represented, subsection (1) applies with necessary modifications in respect of the 

subclass. 

 

(3) Amendment of certification order. The court, on the motion of a party or class 

member, may amend an order certifying a proceeding as a class proceeding. 

 

9. Opting out.- 

 

Any member of a class involved in a class proceeding may opt out of the proceeding in the 

manner and within the time specified in the certification order. 

 

10. Where it appears conditions for certification not satisfied.- 

 

(1) On the motion of a party or class member, where it appears to the court that the 

conditions mentioned in subsections 5(1) and (2) are not satisfied with respect to a class 

proceeding, the court may amend the certification order, may decertify the proceeding or may 

make any other order it considers appropriate. 

 

(2) Proceeding may continue in altered form. Where the court makes a decertification 

order under subsection (1), the court may permit the proceeding to continue as one or more 

proceedings between different parties. 

 

(3) Powers of court. For the purposes of subsections (1) and (2), the court has the powers 

set out in clauses 7(a) to (c). 

 

11. Stages of class proceedings.- 

 

(1) Subject to section 12, in a class proceeding, 

 

(a) common issues for a class shall be determined together; 

 

(b) common issues for a subclass shall be determined together;  and 

 

(c) individual issues that require the participation of individual class members 

shall be determined individually in accordance with sections 24 and 25. 

 

(2) Separate judgments The court may give judgment in respect of the common 

issues and separate judgments in respect of any other issue. 
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12. Court may determine conduct of proceeding.- 

 

The court, on the motion of a party or class member, may make any order it considers 

appropriate respecting the conduct of a class proceeding to ensure its fair and expeditious 

determination and, for the purpose, may impose such terms on the parties as it considers 

appropriate. 

 

13. Court may stay any other proceeding.- 

 

The court, on its own initiative or on the motion of a party or class member, may stay any 

proceeding related to the class proceeding before it, on such terms as it considers appropriate. 

 

14. Participation of class members.- 

 

(1) In order to ensure the fair and adequate representation of the interest of the class or 

any subclass or for any other appropriate reason, the court may, at any time in a class 

proceeding, permit one or more class members to participate in the proceeding. 

 

(2) Idem. Participation under subsection (1) shall be in whatever manner and on 

whatever terms, including terms as to costs, the court considers appropriate. 

 

15. Discovery of parties.- 

 

(1) Parties to a class proceeding have the same rights of discovery under the rules of court 

against one another as they would have in any other proceeding. 

 

(2) Discovery of class members with leave. After discovery of the representative 

party, a party may move for discovery under the rules of court against other class members. 

 

(3) Idem. In deciding whether to grant leave to discover other class members, the court 

shall consider, 

 

(a) the stage of the class proceeding and the issues to be determined at that stage; 

 

(b) the presence of subclasses; 

 

(c) whether the discovery is necessary in view of the claims or defences of the 

party seeking leave; 
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(d) the approximate monetary value of individual claims, if any; 

 

(e) whether discovery would result in oppression or in undue annoyance, burden 

or expense for the class members sought to be discovered;  and 

 

(f) any other matter the court considers relevant. 

 

(4) Idem. A class member is subject to the same sanctions under the rules of court as a 

party for failure to submit to discovery. 

 

16. Examination of class members before a motion or application.- 

 

(1) A party shall not require a class member other than a representative party to be 

examined as a witness before the hearing of a motion or application, except with leave of the 

court. 

 

(2) Idem. Subsection 15(3) applies with necessary modifications to a decision whether 

to grant leave under subsection (1). 

 

17. Notice of certification.- 

  

(1) Notice of certification of a class proceeding shall be given by the representative party 

to the class members in accordance with this section.  

 

(2) Court may dispense with notice. The court may dispense with notice if, having 

regard to the factors set out in subsection (3), the court considers it appropriate to do so. 

 

(3) Order respecting notice. The court shall make an order setting out when and by what 

means notice shall be given under this section and in so doing shall have regard to, 

 

(a) the cost of giving notice; 

 

(b) the nature of the relief sought; 

 

(c) the size of the individual claims of the class members; 

 

(d) the number of class members; 

 

(e) the places of residence of class members;  and 
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(f) any other relevant matter. 

 

(4) Idem. The court may order that notice be given, 

 

(a) personally or by mail; 

 

(b) by posting, advertising, publishing or leafleting; 

 

(c) by individual notice to a sample group within the class;  or 

 

(d) by any means or combination of means that the court considers appropriate. 

 

(5) Idem. The court may order that notice be given to different class members by 

different means. 

 

(6) Contents of notice. Notice under this section shall, unless the court orders 

otherwise, 

 

(a) describe the proceeding, including the names and addresses of the 

representative parties and the relief sought; 

 

(b) state the manner by which and time within which class members may opt out 

of the proceeding; 

 

(c) describe the possible financial consequences of the proceeding to class 

members; 

 

(d) summarize any agreements between representative parties and their solicitors 

respecting fees and disbursements; 

 

(e) describe any counterclaim being asserted by or against the class, including the 

relief sought in the counterclaim; 

 

(f) state that the judgment, whether favorable or not, will bind all class members 

who do not opt out of the proceeding; 

 

(g) describe the right of any class member to participate in the proceeding; 
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(h) give an address to which class members may direct inquiries about the 

proceeding;  and 

 

(i) give any other information the court considers appropriate. 

 

(7) Solicitations of contribution.  With leave of the court, notice under this 

section may, include a solicitation of contributions from class members to assist in paying 

solicitor's fees and disbursements. 

 

18. Notice where individual participation is required.- 

 

(1) When the court determines common issues in favour of a class and considers that the 

participation of individual class members is required to determine individual issues, the 

representative party shall give notice to those members in accordance with this section. 

 

(2) Idem. Subsections 17(3) to (5) apply with necessary modifications to notice given 

under this section. 

 

(3) Contents of notice. Notice under this section shall, 

 

(a) state that common issues have been determined in favour of the class; 

 

(b) state that class members may be entitled to individual relief; 

 

(c) describe the steps to be taken to establish an individual claim; 

 

(d) state that failure on the part of a class member to take those steps will result in 

the member not being entitled to assert an individual claim except with leave 

of the court; 

 

(e) give an address to which class members may direct inquiries about the 

proceeding;  and 

 

(f) give any other information that the court considers appropriate. 

 

19. Notice to protect interests of affected persons.- 
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(1) At any time in a class proceeding, the court may order any party to give such notice as 

it considers necessary to protect the interests of any class member or party or to ensure the fair 

conduct of the proceeding. 

 

(2) Idem. Subsections 17(3) to (5) apply with necessary modifications to notice given 

under this section. 

 

20. Approval of notice by the court.- 

 

A notice under section 17, 18 or 19 shall be approved by the court before it is given. 

 

21. Delivery of notice.- 

 

The court may order a party to deliver, by whatever means are available to the party, the notice 

required to be given by another party under section 17, 18 or 19, where that is more practical. 

 

22. Costs of notice- 

 

(1) The court may make any order it considers appropriate as to the costs of any notice 

under section 17, 18 or 19, including an order apportioning costs among parties. 

 

(2) Idem. In making an order under subsection (1), the court may have regard to the 

different interests of a subclass. 

 

23. Statistical evidence.- 

 

(1) For the purposes of determining issues relating to the amount or distribution of a 

monetary award under this Act, the court may admit as evidence statistical information that 

would not otherwise be admissible as evidence, including information derived from sampling, if 

the information was compiled in accordance with principles that are generally accepted by 

experts in the field of statistics. 

 

(2) Idem. A record of statistical information purporting to be prepared or published 

under the authority of the Parliament of Canada or the legislature of any province or territory of 

Canada may be admitted as evidence without proof of its authenticity. 

 

(3) Notice.  Statistical information shall not be admitted as evidence under this 

section unless the party seeking to introduce the information has, 
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(a) given reasonable notice of it to the party against whom it is to be used, 

together with a copy of the information; 

 

(b) complied with subsections (4) and (5);  and 

 

(c) complied with any requirement to produce documents under subsection (7). 

 

(4) Contents of notice. Notice under this section shall specify the source of any 

statistical information sought to be introduced that, 

 

(a) was prepared or published under the authority of the Parliament of Canada or 

the legislature of any province or territory of Canada; 

 

(b) was derived from market quotations, tabulations, lists, directories or other 

compilations generally used and relied on by members of the public;  or 

 

(c) was derived from reference material generally used and relied on by members 

of an occupational group. 

 

(5) Idem. Except with respect to information referred to in subsection (4), notice under 

this section shall, 

 

(a) specify the name and qualifications of each person who supervised the 

preparation of statistical information sought to be introduced;  and 

 

(b) describe any documents prepared or used in the course of preparing the 

statistical information sought to be introduced. 

 

(6) Cross-examination. A party against whom statistical information is sought to be 

introduced under this section may require, for the purposes of cross-examination, the attendance 

of any person who supervised the preparation of the information. 

 

(7) Production of documents. Except with respect to information referred to in subsection 

(4), a party against whom statistical information is sought to be introduced under this section 

may require the party seeking to introduce it to produce for inspection any document that was 

prepared or used in the course of preparing the information, unless the document discloses the 

identity of persons responding to a survey who have not consented in writing to the disclosure. 

 

24. Aggregate assessment of monetary relief.- 



 

NEL COMMISSION 

130

 

(1) The court may determine the aggregate or a part of a defendant's liability to class 

members and give judgment accordingly where, 

 

(a) monetary relief is claimed on behalf of some or all class members; 

 

(b) no questions of fact or law other than those relating to the assessment of 

monetary relief remain to be determined in order to establish the amount of 

the defendant's monetary liability;  and 

 

(c) the aggregate or a part of the defendant's liability to some or all class 

members can reasonably be determined without proof by individual class 

members. 

 

(2) Average or proportional application.  The court may order that all or a 

part of an award under subsection (1) be applied so that some or all individual class members 

share in the award on an average or proportional basis. 

 

(3) Idem. In deciding whether to make an order under subsection (2), the court shall 

consider whether it would be impractical or inefficient to identify the class members entitled to 

share in the award or to determine the exact shares that should be allocated to individual class 

members. 

 

(4) Court to determine whether individual claims need to be made.-When the court orders 

that all or a part of an award under subsection (1) be divided among individual class members, 

the court shall determine whether individual claims need to be made to give effect to the order. 

 

(5) Procedures for determining claims. Where the court determines under subsection (4) 

that individual claims need to be made, the court shall specify procedures for determining the 

claims. 

 

(6) Idem. In specifying procedures under subsection (5), the court shall minimize the 

burden on class members and, for the purpose, the court may authorize, 

 

(a) the use of standardized proof of claim forms; 

 

(b) the receipt of affidavit or other documentary evidence; and 

 

(c) the auditing of claims off a sampling or other basis. 
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(7) Time limits for making claims. When specifying procedures under subsection (5) 

the court shall set a reasonable time within which individual class members may make claims 

under this section. 

 

(8) Idem. A class member who fails to make a claim within the time set under 

subsection (7) may not later make a claim under this section except with leave of the court. 

 

(9) Extension of time. The court may give leave under subsection (8) if it is satisfied that, 

 

(a) there are apparent grounds for relief; 

 

(b) the delay was not caused by any- fault of the person seeking the relief;  and 

 

(c) the defendant would not suffer substantial prejudice if leave were given. 

 

(10) Court may amend subs. (1) judgment. The court may amend a judgment given 

under subsection (1) to give effect to a claim made with leave under subsection (8) if the court 

considers it appropriate to do so. 

 

25. Individual issues.- 

 

(1) When the court determines common issues in favour of a class and considers that the 

participation of individual class members is required to determine individual issues, other than 

those that may, be determined under section 24, the court may, 

 

(a) determine the issues in further hearings presided over by the judge who 

determined the common issues or by another judge of the court; 

 

(b) appoint one or more persons to conduct a reference under the rules of court 

and report back to the court;  and 

 

(c) with the consent of the parties, direct that the issues be determined in any 

other manner. 

 

(2) Directions as to procedure. The court shall give any necessary directions 

relating to the procedures to be followed in conducting hearings, inquiries and determinations 

under subsection (1), including directions for the purpose of achieving procedural conformity. 

 



 

NEL COMMISSION 

132

(3) Idem. In giving directions under subsection (2), the court shall choose the least 

expensive and most expeditious method of determining the issues that is consistent with justice 

to class members and the parties and, in so doing, the court may, 

 

(a) dispense with any procedural step that it considers unnecessary;  and 

 

(b) authorize any special procedural steps, including steps relating to discovery, 

and any special rules, including rules relating to admission of evidence and 

means of proof, that it considers appropriate. 

 

(4) Time limits for making claims. The court shall set a reasonable time within which 

individual class members may make claims under this section. 

 

(5) Idem. A class member who fails to make a claim within the time set under 

subsection (4) may, not later make a claim under this section except with leave of the court. 

 

(6) Extension of time Subsection 24(9) applies with necessary modifications to a decision 

whether to give leave under subsection (5). 

 

(7) Determination under cl. (1)(c) deemed court order. A determination under clause 

(1)(c) is deemed to be an order of the court. 

 

26. Judgment distribution.- 

 

(1) The court may direct any means of distribution of amounts awarded under section 24 

or 25 that it considers appropriate. 

 

(2) Idem. In giving directions under subsection (1), the court may order that, 

 

(a) the defendant distribute directly to class members the amount of monetary 

relief to which each class member is entitled by any means authorized by the 

court, including abatement and credit; 

 

(b) the defendant pay into court or some other appropriate depository the total 

amount of the defendant's liability to the class until further order of the court;  

and 
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(c) any person other than the defendant distribute directly to class members, the 

amount of monetary relief to which each member is entitled by any means 

authorized by the court. 

 

(3) Idem. In deciding whether to make an order under clause (2)(a), the court shall 

consider whether distribution by the defendant is the most practical way of distributing the 

award for any reason, including the fact that the amount of monetary relief to which each class 

member is entitled can be determined from the records of the defendant. 

 

(4) Idem. The court may order that all or a part of an award under section 24 that has 

not been distributed within a time set by the court be applied in any manner that may 

reasonably be expected to benefit class members, even though the order does not provide for 

monetary relief to individual class members, if the court is satisfied that a reasonable number of 

class members who would not otherwise receive monetary relief would benefit from the order. 

 

(5) Idem. The court may make an order under subsection (4) whether or not all class 

members can be identified or all of their shares can be exactly determined. 

 

(6) Idem. The court may make an order under subsection (4) even if the order would 

benefit 

 

(a) persons who are not class members;  or 

 

(b) persons who may otherwise receive monetary relief as a result of the class 

proceeding. 

 

(7) Supervisory role of the court.  The court shall supervise the execution of 

judgments and the distribution of awards under section 24 or 25 and may stay the whole or any 

part of an execution or distribution for a reasonable period on such terms as it considers 

appropriate. 

 

(8) Payment of awards. The court may order that an award made under section 24 

or 25 be paid, 

 

(a) in a lump sum, forthwith or within a time set by the court;  or 

 

(b) in instalments, on such terms as the court considers appropriate. 
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(9) Costs of distribution.  The court may order that the costs of distribution 

of an award under sections 24 or 25, including the costs of notice associated with the 

distribution and the fees payable to a person administering the distribution, be paid out of the 

proceeds of the judgment or may make such other order as it considers appropriate. 

 

(10) Return of unclaimed amounts. Any part of an award for division among 

individual class members that remains unclaimed or otherwise undistributed after a time set by 

the court shall be returned to the party against whom the award was made, without further order 

of the court. 

 

27. Contents of judgment on common issues.- 

 

(1) A judgment on common issues of a class or subclass shall 

 

(a) set out the common issues; 

 

(b) name or describe the class or subclass members; 

 

(c) state the nature of the claims or defences asserted on behalf of the class or 

subclass;  and 

 

(d) specify the relief granted. 

 

(2) Effect of judgment on common issues. A judgment on common issues of a class 

or subclass does not bind, 

 

(a) a person who has opted out of the class proceeding;  or 

 

(b) a party to the class proceeding in any subsequent proceeding between the 

party and a person mentioned in clause (a). 

 

(3) Idem. A judgment on common issues of a class or subclass binds every class 

member who has not opted out of the class proceeding, but only to the extent that the judgment 

determines summon issues that, 

 

(a) are set out in the certification order; 

 

(b) relate to claims or defences described in the certification order;  and 
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(c) relate to relief sought by or from the class or subclass as stated in the 

certification order. 

 

28. Limitations.- 

 

(1) Subject to subsection (2), any limitation period applicable to a cause of action asserted 

in a class proceeding is suspended in favour of a class member on the commencement of the 

class proceeding and resumes running against the class member when, 

 

(a) the member opts out of the class proceeding; 

 

(b) an amendment that has the effect of excluding the member from the class is 

made to the certification order; 

 

(c) a decertification order is made under section 10; 

 

(d) the class proceeding is dismissed without an adjudication on the merits; 

 

(e) the class proceeding is abandoned or discontinued with the approval of the 

court;  or 

 

(f) the class proceeding is settled with the approval of the court, unless the 

settlement provides otherwise. 

 

(2) Idem. Where there is a right of appeal in respect of an event described in clauses 

(1)(a) to (f), the limitation period resumes running as soon as the time for appeal has expired 

without an appeal being commenced or as soon as any appeal has been finally disposed of. 

 

29. Discontinuance and abandonment.- 

 

(1) A proceeding commenced under this Act and a proceeding certified as a class 

proceeding under this Act may be discontinued or abandoned only with the approval of the 

court, on such terms as the court considers appropriate. 

 

(2) Settlement without court approval not binding. A settlement of a class 

proceeding is not binding unless approved by the court. 

 

(3) Effect of settlement. A settlement of a class proceeding that is approved by the 

court binds all class members. 
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(4) Notice.     Dismissal, discontinuance, abandonment or settlement.  In dismissing 

a proceeding for delay or in approving a discontinuance, abandonment or settlement, the court 

shall consider whether notice should be given under section 19 and whether any notice should 

include, 

 

(a) an account of the conduct of the proceeding; 

 

(b) a statement of the result of the proceeding;  and 

 

(c) a description of any plan for distributing settlement funds. 

 

30. Appeals: refusals to certify and decertification orders.- 

 

(1) A party may appeal to the Divisional Court from an order refusing to certify a 

proceeding as a class proceeding and from an order decertifying a proceeding. 

 

(2) Appeals. Certification orders.  A party may appeal to the Divisional 

Court from an order certifying a proceeding as a class proceeding, with leave of the Ontario 

Court (General Division) as provided in the rules of court. 

 

(3) Appeals. Judgments on common issues and aggregate awards.  A party may appeal to 

the Court of Appeal from a judgment on common issues and from an order under section 24, 

other than an order that determines individual claims made by class members. 

 

(4) Appeals by class members on behalf of the class. If a representative party does not 

appeal or seek leave to appeal as permitted by subsection (1) or (2), or if a representative party 

abandons an appeal under subsection (1) or (2), any class member may make a motion to the 

court for leave to act as the representative party for the purposes of the relevant subsection. 

 

(5) Idem. If a representative party does not appeal as permitted by subsection (3), or if a 

representative party abandons an appeal under subsection (3), any class member may make a 

motion to the Court of Appeal for leave to act as the representative party for the purposes of 

subsection (3). 

 

(6) Appeals. Individual awards. A class member may appeal to the Divisional 

Court from an order under sections 24 or 25 determining an individual claim made by the 

member and awarding more than $3,000 to the member. 
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(7) Idem. A representative plaintiff may appeal to the Divisional Court from an order 

under section 24 determining an individual claim made by a class member and awarding more 

than $3,000 to the member. 

 

(8) Idem. A defendant may appeal to the Divisional Court from an order under section 

25 determining an individual claim made by a class member and awarding more than $3,000 to 

the member. 

 

(9) Idem. With leave of the Ontario Court (General Division) as provided in the rules of 

court, a class member may appeal to the Divisional Court from an order under sections 24 or 

25, 

 

(a) determining an individual claim made by the member and awarding $3,000 or 

less to the member;  or 

 

(b) dismissing an individual claim made by the member for monetary relief. 

 

(10) Idem. With leave of the Ontario Court (General Division) as provided in the rules of 

court, a representative plaintiff may appeal to the Divisional Court from an order under section 

24, 

 

(a) determining an individual claim made by a class member and awarding 

$3,000 or less to the member;  or 

 

(b) dismissing an individual claim made by a class member for monetary relief. 

 

(11) Idem. With leave of the Ontario Court (General Division) as provided in the rules of 

court, a defendant may appeal to the Divisional Court from an order under section 25, 

 

(a) determining an individual claim made by a class member and awarding 

$3,000 or less to the member;  or 

 

(b) dismissing an individual claim made by a class member for monetary relief. 

 

31. Costs.- 

 

(1) In exercising its discretion with respect to costs under subsection 131(1) of the Courts 

of Justice Act, the court may consider whether the class proceeding was a test case, raised a 

novel point of law or involved a matter of public interest. 
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(2) Liability of class members for costs. Class members, other than the 

representative party, are not liable for costs except with respect to the determination of their 

own individual claims. 

 

(3) Small Claims.   Where an individual claim under section 24 or 25 is within the 

monetary jurisdiction of the Small Claims Court where the class proceeding was commenced, 

costs related to the claim shall be assessed as if the claim had been determined by the Small 

Claims Court. 

 

32. Agreements respecting fees and disbursements.- 

 

(1) An agreement respecting fees and disbursements between a solicitor and a 

representative party shall be in writing and shall, 

 

(a) state the terms under which fees and disbursements shall be paid; 

 

(b) give an estimate of the expected fee, whether contingent on success in the 

class proceeding or not;  and 

 

(c) state the method by which payment is to be made, whether by lump sum, 

salary or otherwise. 

 

(2) Court to approve agreements.     An agreement respecting fees and 

disbursements between a solicitor and a representative party is not enforceable unless approved 

by the court, on the motion of the solicitor. 

 

(3) Priority of amounts owed under approved agreement.    Amounts owing under an 

enforceable agreement are a first charge on any settlement funds or monetary award. 

 

(4) Determination of fees where agreement not approved.   If an agreement is not 

approved by the court, the court may, 

 

(a) determine the amount owing to the solicitor in respect of fees and 

disbursements; 

 

(b) direct a reference under the rules of court to determine the amount owing;  or 

 

(c) direct that the amount owing be determined in any other manner. 
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33. Agreements for payment only in the event of success.- 

 

(1) Despite the Solicitors Act and An Act Respecting Champerty, being chapter 327 of 

Revised Statutes of Ontario, 1897, a solicitor and a representative party may enter into a written 

agreement providing for payment of fees and disbursements only in the event of success in a 

class proceeding. 

 

(2) Interpretation: success in a proceeding. For the purpose of subsection (1), success 

in a class proceeding includes, 

 

(a) a judgment on common issues in favour of some or all class members;  and 

 

(b) a settlement that benefits one or more class members. 

 

(3) Definitions. For the purposes of subsections (4) to (7);  "base fee" means the 

result of multiplying the total number of hours worked by an hourly rate;  "multiplier" means a 

multiple to be applied to a base fee. 

 

(4) Agreements to increase fees by a multiplier. An agreement under subsection (1) may 

permit the solicitor to make a motion to the court to have his or her fees increased by a 

multiplier. 

 

(5) Motion to increase fee by a multiplier. A motion under subsection (4) shall be 

heard by a judge who has 

 

(a) given judgment on common issues in favour of some or all class members;  or 

 

(b) approved a settlement that benefits any class member. 

 

(6) Idem  Where the judge referred to in subsection (5) is unavailable for any reason, 

the regional senior judge shall assign another judge of the court for that purpose. 

 

(7) Idem  On the motion of a solicitor who has entered into an agreement under 

subsection (4), the court, 

 

(a) shall determine the amount of the solicitor's base fee; 
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(b) may apply a multiplier to the base fee that results in fair and reasonable 

compensation to the solicitor for the risk incurred in undertaking and 

continuing the proceeding under an agreement for payment only in the event 

of success;  and 

 

(c) shall determine the amount of disbursements to which the solicitor is entitled, 

including interest calculated on the disbursements incurred, as totalled at the 

end of each six-month period following the date of the agreement. 

 

(8) Idem. In making a determination under clause (7)(a), the court shall allow only a 

reasonable fee. 

 

(9) Idem. In making a determination under clause (7)(b), the court may consider the 

manner in which the solicitor conducted the proceeding. 

 

34. Motions. 

 

(1) The same judge shall hear all motions before the trial of trial common issues. 

 

(2) Idem. Where a judge who has heard motions under subsection (1) becomes 

unavailable for any reason, the regional senior judge shall assign another judge of the court for 

the purpose. 

 

(3) Idem. Unless the parties agree otherwise, a judge who hears motions under 

subsections (1) or (2) shall not preside at the trial of the common issues. 

 

35. Rules of Court. The rules of court apply to class proceedings. 

 

36. Crown bound. This Act binds the Crown. 

 

37. Application of Act.- 

 

This Act does not apply to 

 

(a) a proceeding that may be brought in a representative capacity under another 

Act; 

 

(b) a proceeding required by law to be brought in a representative capacity;  and 
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(c)  a proceeding commenced before this Act comes into force. 

 

38. Commencement.- 

 

This Act comes into force on a day to be named by proclamation of the Lieutenant Governor. 

[Note: Act effective January 1, 1993.] 

 

39. Short title.- 

 

The short title of this Act is the Class Proceedings Act, 1992. 
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ANNEXURE D 

 

FEDERAL COURT OF AUSTRALIA ACT 1976. 

 

Part IVA;  Representative proceedings  

 

Division 1: Preliminary 

 

SECT 33A 

Interpretation 

 

In this Part, unless the contrary intention appears: 

 

"group member" means a member of a group of persons on whose behalf a representative 

proceeding has been commenced. 

 

"representative party" means a person who commences a representative proceeding. 

 

"representative proceeding" means a proceeding commenced under section 33C. 

 

"respondent" means a person against whom relief is sought in a representative proceeding. 

 

"sub-group member" means a person included in a sub-group established under section 33Q. 

 

"sub-group representative party" means a person appointed to be a sub-group representative 

party under section 33Q. 

 

SECT 33B 

Application 

 

A proceeding may only be brought under this Part in respect of a cause of action arising after the 

commencement of the "Federal Court of Australia Amendment Act 1991". 

 

 

Division 2: Commencement of representative proceeding 

 

SECT 33C 

Commencement of proceeding 
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(1) Subject to this Part, where: 

 

(a) 7 or more persons have claims against the same person;  and 

 

(b) the claims of all those persons are in respect of, or arise out of, the same, 

similar or related circumstances;  and 

 

(c) the claims of all those persons give rise to a substantial common issue of law 

or fact; 

 

a proceeding may be commenced by one or more of those persons as representing some or all of 

them. 

 

(2) A representative proceeding may be commenced: 

 

(a) whether or not the relief sought: 

 

(i) is, or includes, equitable relief;  or 

 

(ii) consists of, or includes, damages;  or 

 

(iii) includes claims for damages that would require individual 

assessment; or 

 

(iv) is the same for each person represented;  and 

 

(b) whether or not the proceeding: 

 

(i) is concerned with separate contracts or transactions between the 

respondent in the proceeding and individual group members;  or 

 

(ii) involves separate acts or omissions of the respondent done or omitted 

to be done in relation to individual group members. 

 

SECT 33D 

Standing 
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(1) A person referred to in paragraph 33C(1)(a) who has a sufficient interest to commence 

a proceeding on his or her own behalf against another person has a sufficient interest to 

commence a representative proceeding against that other person on behalf of other persons 

referred to in that paragraph. 

 

(2) Where a person has commenced a representative proceeding, the person retains a 

sufficient interest: 

 

(a) to continue that proceeding;  and 

 

(b) to bring an appeal from a judgment in that proceeding; even though the person 

ceases to have a claim against the respondent. 

 

SECT 33E 

Is consent required to be a group member? 

 

(1) The consent of a person to be a group member in a representative proceeding is not 

required unless subsection (2) applies to the person. 

 

(2) None of the following persons is a group member in a representative proceeding unless 

the person gives written consent to being so: 

 

(a) the Commonwealth, a State or a Territory; 

 

(b) a Minister or a Minister of a State or Territory; 

 

(c) a body corporate established for a public purpose by a law of the 

Commonwealth, of a State or of a Territory, other than an incorporated 

company or association;  or 

 

(d) an officer of the Commonwealth, of a State or of a Territory, in his or her 

capacity as such an officer. 

 

SECT 33F 

Persons under disability 

 

(1) It is not necessary for a person under disability to have a next friend or committee 

merely in order to be a group member. 
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(2) A group member who is under disability may only take a step in the representative 

proceeding, or conduct part of the proceeding, by his or her next friend or committee, as the case 

requires. 

 

SECT 33G 

Representative proceeding not to be commenced in certain circumstances 

 

A representative proceeding may not be commenced if the proceeding would be concerned only 

with claims in respect of which the Court had jurisdiction solely by virtue of the "Jurisdiction of 

Courts (Cross-vesting) Act 1987" or a corresponding law of a State or Territory. 

 

SECT 33H 

Originating process 

 

(1) An application commencing a representative proceeding, or a document filed in 

support of such an application, must, in addition to any other matters required to be included: 

 

(a) describe or otherwise identify the group members to whom the proceeding 

relates;  and 

 

(b) specify the nature of the claims made on behalf of the group members and the 

relief claimed;  and 

 

(c) specify the questions of law or fact common to the claims of the group 

members. 

 

(2) In describing or otherwise identifying group members for the purposes of subsection 

(1), it is not necessary to name, or specify the number of the group members. 

 

SECT 33J 

Right of group member to opt out 

 

(1) The Court must fix a date before which a group member may opt out of a 

representative proceeding. 

 

(2) A group member may opt out of the representative proceeding by written notice given 

under the Rules of court before the date so fixed. 
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(3) The Court, on the application of a group member, the representative party or the 

respondent in the proceeding, may fix another date so as to extend the period during which a 

group member may opt out of the representative proceeding. 

 

(4) Except with the leave of the Court, the hearing of a representative proceeding must not 

commence earlier than the date before which a group member may opt out of the proceeding. 

 

SECT 33K 

Causes of action accruing after commencement of representative proceeding 

 

(1) The Court may at any stage of a representative proceeding, on application made by the 

representative party, give leave to amend the application commencing the representative 

proceeding so as to alter the description of the group. 

 

(2) The description of the group may be altered so as to include a person: 

 

(a) whose cause of action accrued after the commencement of the representative 

proceeding but before such date as the Court fixes when giving leave;  and 

 

(b) who would have been included in the group, or, with the consent of the person 

would have been included in the group, if the cause of action had accrued 

before the commencement of the proceeding. 

 

(3) The date mentioned in paragraph (2)(a) may be the date on which leave is given or 

another date before or after that date. 

 

(4) Where the court gives leave under subsection (1), it may also make any other orders it 

thinks just, including an order relating to the giving of notice to persons who, as a result of the 

amendment, will be included in the group and the date before which such persons may opt out 

of the proceeding. 

 

SECT 33L 

Situation where fewer than 7 group members 

 

If, at any stage of a representative proceeding, it appears likely to the Court that there are fewer 

than 7 group members, the Court may, on such conditions (if any) as it thinks fit: 

 

(a) order that the proceeding continue under this Part;  or 
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(b) order that the proceeding no longer continue under this Part. 

 

SECT 33M 

Cost of distributing money etc. excessive 

 

Where: 

 

(a) the relief claimed in a representative proceeding is or includes payment of 

money to group members (otherwise than in respect of costs); and 

 

(b) on application by the respondent, the court concludes that it is likely that, if 

judgment were to be given in favour of the representative party, the cost to the 

respondent of identifying the group members and distributing to them the 

amounts ordered to be paid to them would be excessive having regard to the 

likely total of those amounts; 

 

the Court may, by order: 

 

(c) direct that the proceeding no longer continue under this Part;  or 

 

(d) stay the proceeding so far as it relates to relief of the kind mentioned in 

paragraph (a). 

 

SECT 33N 

Order that proceeding not continue as representative proceeding where costs excessive etc. 

 

(1) The Court may, on application by the respondent or of its own motion, order that a 

proceeding no longer continue under this Part where it is satisfied that it is in the interests of 

justice to do so because: 

 

(a) the costs that would be incurred if the proceeding were to continue as a 

representative proceeding are likely to exceed the costs that would be incurred 

if each group member conducted a separate proceeding;  or 

 

(b) all the relief sought can be obtained by means of a proceeding other than a 

representative proceeding under this Part;  or 

 

(c) the representative proceeding will not provide an efficient and effective means 

of dealing with the claims of group members;  or 
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(d) it is otherwise inappropriate that the claims be pursued by means of a 

representative proceeding. 

 

(2) If the Court dismisses an application under this section, the Court may order that no 

further application under this section be made by the respondent except with the leave of the 

Court. 

 

(3) Leave for the purposes of subsection (2) may be granted subject to such conditions as 

to costs as the Court considers just. 

 

SECT 33P 

Consequences of order that proceeding not continue under this Part 

 

Where the Court makes an order under section 33L, 33M or 33N that a proceeding no longer 

continue under this Part: 

 

(a) the proceeding may be continued as a proceeding by the representative party 

on his or her own behalf against the respondent;  and 

 

(b) on the application of a person who was a group member for the purposes of 

the proceeding, the court may order that the person be joined as an applicant in 

the proceeding. 

 

SECT 33Q 

Determination of issues where not all issues are common 

 

(1) If it appears to the Court that determination of the issue or issues common to all group 

members will not finally determine the claims of all group members, the Court may give 

directions in relation to the determination of the remaining issues. 

 

(2) In the case of issues common to the claims of some only of the group members, the 

directions given by the Court may include directions establishing a sub-group consisting of 

those group members and appointing a person to be the sub-group representative party on behalf 

of the sub-group members. 

 

(3) Where the Court appoints a person other than the representative party to be a sub-group 

representative party, that person, and not the representative party, is liable for costs associated 

with the determination of the issue or issues common to the sub-group members. 
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SECT 33R 

Individual issues 

 

(1) In giving directions under section 33Q, the Court may permit an individual group 

member to appear in the proceeding for the purpose of determining an issue that relates only to 

the claims of that member. 

 

(2) In such a case, the individual group member, and not the representative party, is liable 

for costs associated with the determination of the issue. 

 

SECT 33S 

Directions relating to commencement of further proceedings 

 

Where an issue cannot properly or conveniently be dealt with under section 33Q or 33R, the 

Court may: 

 

(a) if the issue concerns only the claim of a particular member, give directions 

relating to the commencement and conduct of a separate proceeding by that 

member; or 

 

(b) if the issue is common to the claims of all members of a sub-group, give 

directions relating to the commencement and conduct of a representative 

proceeding in relation to the claims of those members. 

 

SECT 33T 

Adequacy of representation 

 

(1) If, on an application by a group member, it appears to the Court that a representative 

party is not able adequately to represent the interests of the group members, the Court may 

substitute another group member as representative party and may make such other orders as it 

thinks fit. 

 

(2) If, on an application by a sub-group member, it appears to the Court that a sub-group 

representative party is not able adequately to represent the interests of the sub-group members, 

the Court may substitute another person as sub-group representative party and may make such 

other orders as it thinks fit. 

 

SECT 33U 
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Stay of execution in certain circumstances 

 

Where a respondent in a representative proceeding commences a proceeding in the Court against 

a group member, the Court may order a stay of execution in respect of any relief awarded to the 

group member in the representative proceeding until the other proceeding is determined. 

 

SECT 33V 

Settlement and discontinuance; representative proceeding 

 

(1) A representative proceeding may not be settled or discontinued without the approval of 

the Court. 

 

(2) If the Court gives such an approval, it may make such orders as are just with respect to 

the distribution of any money paid under a settlement or paid into the Court. 

 

SECT 33W 

Settlement of individual claim of representative party 

 

(1) A representative party may, with leave of the Court, settle his or her individual claim in 

whole or in part at any stage of the representative proceeding. 

 

(2) A representative party who is seeking leave to settle, or who has settled, his or her 

individual claim may, with leave of the Court, withdraw as representative party. 

 

(3) Where a person has sought leave to withdraw as representative party under subsection 

(2), the Court may, on the application of a group member, make an order for the substitution of 

another group member as representative party and may make such other orders as it thinks fit. 

 

(4) Before granting a person leave to withdraw as a representative party: 

 

(a) the Court must be satisfied that notice of the application has been given to 

group members in accordance with subsection 33X(1) and in sufficient time 

for them to apply to have another person substituted as the representative 

party;  and 

 

(b) any application for the substitution of another group member as a 

representative party has been determined. 
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(5) The Court may grant leave to a person to withdraw as representative party subject to 

such conditions as to costs as the Court considers just. 

 

 

Division 3: Notices 

 

SECT 33X 

Notice to be given of certain matters 

 

(1) Notice must be given to group members of the following matters in relation to a 

representative proceeding:  

 

(a) the commencement of the proceeding and the right of the group members to 

opt out of the proceeding before a specified date, being the date fixed under 

subsection 33J(1); 

 

(b) an application by the respondent in the proceeding for the dismissal of the 

proceeding on the ground of want of prosecution; 

 

(c) an application by a representative party seeking leave to withdraw under 

section 33W as representative party. 

 

(2) The Court may dispense with compliance with any or all of the requirements of 

subsection (1) where the relief sought in a proceeding does not include any claim for damages. 

 

(3) If the Court so orders, notice must be given to group members of the bringing into 

Court of money in answer to a cause of action on which a claim in the representative proceeding 

is founded. 

 

(4) Unless the Court is satisfied that it is just to do so, an application for approval of a 

settlement under section 33V must not be determined unless notice has been given to group 

members. 

 

(5) The Court may, at any stage, order that notice of any matter be given to a group 

member or group members. 

 

(6) Notice under this section must be given as soon as practicable after the happening of 

the event to which the notice relates. 
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SECT 33Y 

Notices: Ancillary provisions 

 

(1) This section is concerned with notices under section 33X. 

 

(2) The form and content of a notice must be as approved by the Court. 

 

(3) The Court must, by order, specify: 

 

(a) who is to give the notice;  and 

 

(b) the way in which the notice is to be given; 

 

and the order may include provision: 

 

(c) directing a party to provide information relevant to the giving of the notice;  

and 

 

(d) relating to the costs of notice. 

 

(4) An order under subsection (3) may require that notice be given by means of press 

advertisement, radio or television broadcast, or by any other means. 

 

(5) The Court may not order that notice be given personally to each group member unless 

it is satisfied that it is reasonably practicable, and not unduly expensive, to do so. 

 

(6) A notice that concerns a matter for which the Court's leave or approval is required must 

specify the period within which a group member or other person may apply to the Court, or take 

some other step, in relation to the matter. 

 

(7) A notice that includes or concerns conditions must specify the conditions and the 

period, if any, for compliance. 

 

(8) The failure of a group member to receive or respond to a notice does not affect a step 

taken, an order made, or a judgment given, in a proceeding. 

 

 

Division 4: Judgment etc. 
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SECT 33Z 

Judgment: Powers of the Court 

 

(1) The Court may, in determining a matter in a representative proceeding, do any one or 

more of the following: 

 

(a) determine an issue of law; 

 

(b) determine an issue of fact; 

 

(c) make a declaration of liability; 

 

(d) grant any equitable relief; 

 

(e) make an award of damages for group members, sub-group members or 

individual group members, being damages consisting of specified amounts or 

amounts worked out in such manner as the court specifies; 

 

(f) award damages in an aggregate amount without specifying amounts awarded 

in respect of individual group members; 

 

(g) make such other order as the Court thinks just. 

 

(2) In making an order for an award of damages, the Court must make provision for the 

payment or distribution of the money to the group members entitled. 

 

(3) Subject to section 33V, the Court is not to make an award of damages under paragraph 

(1)(f) unless a reasonably accurate assessment can be made of the total amount to which group 

members will be entitled under the judgment. 

 

(4) Where the court has made an order for the award of damages, the Court may give such 

directions (if any) as it thinks just in relation to: 

 

(a) the manner in which a group member is to establish his or her entitlement to 

share in the damages; and 

 

(b) the manner in which any dispute regarding the entitlement of a group member 

to share in the damages is to be determined. 
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SECT 33ZA 

Constitution etc. of fund 

 

(1) Without limiting the operation of subsection 33Z(2), in making provision for the 

distribution of money to group members, the Court may provide for: 

 

(a) the constitution and administration of a fund consisting of the money to be 

distributed;  and 

 

(b) either: 

 

(i) the payment by the respondent of a fixed sum of money into the fund;  

or 

 

(ii) the payment by the respondent into the fund of such instalments, on 

such terms, as the Court directs to meet the claims of group members;  

and 

 

(c) entitlements to interest earned on the money in the fund. 

 

(2) The costs of administering a fund are to be borne by the fund, or  by the respondent in 

the representative proceeding, as the Court directs. 

 

(3) Where the Court orders the constitution of a fund mentioned in subsection (1), the 

order must: 

 

(a) require notice to be given to group members in such manner as is specified in 

the order;  and 

 

(b) specify the manner in which a group member is to make a claim for payment 

out of the fund and establish his or her entitlement to the payment;  and 

 

(c) specify a day (which is 6 months or more after the day on which the order is 

made) on or before which the group members are to make a claim for payment 

out of the fund;  and 

 

(d) make provision in relation to the day before which the fund is to be distributed 

to group members who have- established an entitlement to be paid out of the 

fund. 
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(4) The Court may allow a group member to make a claim after the day fixed under 

paragraph (3)(c) if : 

 

(a) the fund has not already been fully distributed;  and 

 

(b) it is just to do so. 

 

(5) On application by the respondent in the representative proceeding after the day fixed 

under paragraph (3)(d), the Court may make such orders as are just for the payment from the 

fund to the respondent of the money remaining in the fund. 

 

SECT 33ZB 

Effect of judgment 

 

A judgment given in a representative proceeding: 

 

(a) must describe or otherwise identify the group members who will be affected 

by it;  and  

 

(b) binds all such persons other than any person who has opted out of the 

proceeding under section 33J. 

 

 

Division 5: Appeals 

 

SECT 33ZC 

Appeals to the Court 

 

(1) The following appeals under Division 2 of Part III from a judgment of the Court in a 

representative proceeding may themselves be brought as representative proceedings: 

 

(a) an appeal by the representative party on behalf of group members and in 

respect of the judgment to the extent that it relates to issues common to the 

claims of group members; 

 

(b) an appeal by a sub-group representative party on behalf of sub-group 

members in respect of the judgment to the extent that it relates to issues 

common to the claims of sub-group members. 
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(2) The parties to an appeal referred to in paragraph (1) (a) are the representative party, 

as the representative of the group members, and the respondent. 

 

(3) The parties to an appeal referred to in paragraph (1) (b) are the sub-group 

representative party, as the representative of the sub-group members, and the respondent. 

 

(4) On an appeal by the respondent in a representative proceeding, other than an appeal 

referred to in subsection (5), the parties to the appeal are: 

 

(a) in the case of an appeal in respect of the judgment generally, the respondent 

and the representative party as the representative of the group members;  and 

 

(b) in the case of an appeal in respect of the judgment to the extent that it relates 

to issues common to the claims of sub-group members, the respondent and 

the sub-group representative party as the representative of the sub-group 

members. 

 

(5) The parties to an appeal in respect of the determination of an issue that relates only to 

a claim of an individual group member are that group member and the respondent. 

 

(6) If the representative party or the sub-group representative party does not bring an 

appeal within the time provided for instituting appeals, another member of the group or sub-

group may, within a further 21 days, bring an appeal as representing the group members or 

sub-group members, as the case may be. 

 

(7) Where an appeal is brought from a judgment of the court in a representative 

proceeding, the Court may direct that notice of the appeal be given to such person or persons, 

and in such manner, as the Court thinks appropriate. 

 

(8) Section 33J does not apply to an appeal proceeding. 

 

(9) The notice instituting an appeal in relation to issues that are common to the claims of 

group members or sub-group members must describe or otherwise identify the group members 

or sub-group members, as the case may be, but need not specify the names or number of those 

members. 

 

SECT 33ZD 

Appeals to the High Court; extended operation of sections 33ZC and 33ZF 
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(1) Sections 33ZC and 33ZF apply in relation to appeals to the High Court from judgments 

of the Court in representative proceedings in the same way as they apply to appeals to the Court 

from such judgments. 

 

(2) Nothing in subsection (1) limits the operation of section 33 whether in relation to 

appeals from judgments of the court in representative proceedings or otherwise. 

 

 

Division 6: Miscellaneous 

 

FEDERAL COURT OF AUSTRALIA ACT 1976 

 

SECT 33ZE 

Suspension of limitation periods 

 

(1) Upon the commencement of a representative proceeding, the running of any 

limitation period that applies to the claim of a group member to which the proceeding relates is 

suspended. 

 

(2) The limitation period does not begin to run again unless either the member opts out 

of the proceeding under section 33J or the proceeding, and any appeals arising from the 

proceeding, are determined without finally disposing of the group member's claim. 

 

SECT 33ZF 

General power of Court to make orders 

 

(1) In any proceeding (including an appeal) conducted under this part, the Court may, of 

its own motion or on application by a party or a group member, make any order the Court thinks 

appropriate or necessary to ensure that justice is done in the proceeding. 

 

(2) Subsection (1) does not limit the operation of section 22. 

 

SECT 33ZG 

Saving of rights, powers etc. 

 

Except as otherwise provided by this Part, nothing in this Part affects: 
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(a) the commencement or continuance of any action of a representative character 

commenced otherwise than under this Part;  or 

 

(b) the Court's powers under provisions other than this Part, for example, its 

powers in relation to a proceeding in which no reasonable cause of action is 

disclosed or that is oppressive, vexatious, frivolous or an abuse of the process 

of the Court;  or 

 

(c) the operation of any law relating to: 

 

(i) vexatious litigants (however described);  or 

 

(ii) proceedings of a representative character;  or 

 

(iii) joinder of parties;  or 

 

(iv) consolidation of proceedings;  or 

 

(v)  security for costs. 

 

SECT 33ZH 

Special provision relating to claims under Part VI of the "Trade Practices Act 1974" 

 

(1) For the purposes of subsection 87(1) of the "Trade Practices Act 1974", a group 

member in a representative proceeding is to be taken to be a party to the proceeding. 

 

(2) An application under subsection 87(1A) of the "Trade Practices Act 1974" by a 

representative party in a representative proceeding is to be taken to be an application by the 

representative party and all the group members. 

 

SECT 33ZJ 

Reimbursement of representative party's costs 

 

(1) Where the Court has made an award of damages in a representative proceeding, the 

representative party or a sub-group representative party, or a person who has been such a party, 

may apply to the Court for an order under this section. 

 

(2) If, on an application under this section, the Court is satisfied that the costs reasonably 

incurred in relation to the representative proceeding by the person making the application are 
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likely to exceed the costs recoverable by the person from the respondent, the Court may order 

that an amount equal to the whole or a part of the excess be paid to that person out of the 

damages awarded. 

 

(3) On an application under this section, the Court may also make any other order it thinks 

just. 

 

Http//www.austlii.edu.au/cgi-in/download/au/legis/cth/con.../fcoaal1976249.tx 
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ANNEXURE E 

 

Uniform Law Conference of Canada 

 

CLASS PROCEEDINGS ACT 

 

Contents 

 

PART I: Definitions 

 

1. Definitions 

 

PART II: Certification 

 

2. Plaintiff's class proceeding 
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4. Class certification 

5. Certification application 

6. Subclass certification 
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9. Refusal to certify 
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Participation of Class Members 
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PART I 

 

Definitions 

 

1.- In this Act: 

 

"certification order" means an order certifying a proceeding as a class proceeding; 

 

"class proceeding" means a proceeding certified as a class proceeding under Part 2; 

 

"common issues" means 

(a) common but not necessarily identical issues of fact, or 

(b) common but not necessarily identical issues of law that arise from common 

but not necessarily identical facts; 

 

"court", except in sections 36 (4) and 37, means the [superior court of the jurisdiction]; 

 

"defendant" includes a respondent; 

 

"plaintiff' includes a petitioner. 

 

PART II: Certification 

 

Plaintiff's class proceeding 

 

2. (1) One member of a class of persons who are resident in [the enacting jurisdiction] may 

commence a proceeding in the court on behalf of the members of that class. 

 

(2) The person who commences a proceeding under subsection (1) must make an 

application to a judge of the court for an order certifying the proceeding as a class proceeding 

and, subject to subsection (4), appointing the person as representative plaintiff. 

 

(3) An application under subsection (2) must be made 

 

(a) within 90 days after the later of 
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(i) the date on which the last appearance or statement of defence was 

delivered, and 

 

(ii) the date on which the time prescribed by the [rules of court] for 

delivery of the last appearance or statement of defence expires 

without its being delivered, or 

 

(b) with leave of the court at any other time. 

 

(4) The court may certify a person who is not a member of the class as the representative 

plaintiff for the class proceeding only if it is necessary to do so in order to avoid a substantial 

injustice to the class. 

 

Defendant's class proceeding 

 

3. A defendant to two or more proceedings may, at any stage of one of the proceedings, 

make an application to a judge of the court for an order certifying the proceedings as a class 

proceeding and appointing a representative plaintiff 

 

Class certification 

 

4. The court must certify a proceeding as a class proceeding on an application under 

section 2 or 3 if 

 

(a) the pleadings disclose a cause of action, 

 

(b) there is an identifiable class of 2 or more persons, 

 

(c) the claims of the class members raise a common issue, whether or not the 

common issue predominates over issues affecting only individual members, 

 

(d) a class proceeding would be the preferable procedure for the resolution of the 

common issues, and 

 

(e) there is a representative plaintiff who 

 

(i) would fairly and adequately represent the interests of the class, 
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(ii) has produced a plan for the proceeding that sets out a workable 

method of advancing the proceeding on behalf of the class and of 

notifying class members of the proceeding, and 

 

(iii) does not have, on the common issues, an interest that is in conflict 

with the interests of other class members. 

 

Certification application 

 

5. (1) The court may adjourn the application for certification to permit the parties to amend 

their materials or pleadings or to permit further evidence. 

 

(2) An order certifying a proceeding as a class proceeding is not a determination of the 

merits of the proceeding. 

 

Subclass certification 

 

6. (1) Despite section 4, if a class includes a subclass whose members have claims that raise 

common issues not shared by all the class members so that, in the opinion of the court the 

protection of the interests of the subclass members requires that they be separately represented, 

the court may, in addition to the representative plaintiff for the class, appoint a representative 

plaintiff for each subclass who 

 

(a) would fairly and adequately represent the interests of the subclass, 

 

(b) has produced a plan for the proceeding that sets out a workable method of 

advancing the proceeding on behalf of the subclass and of notifying subclass 

members of the proceeding, and 

 

(c) does not have, on the common issues for the subclass, an interest that is in 

conflict with the interests of other subclass members. 

 

(2) A class that comprises persons resident in [the enacting jurisdiction] and persons not 

resident in [the enacting jurisdiction] must be divided into resident and non-resident subclasses. 

 

Certain matters not bar to certification 

 

7. The court must not refuse to certify a proceeding as a class proceeding by reason only 

of one or more of the following: 
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(a) the relief claimed includes a claim for damages that would require individual 

assessment after determination of the common issues; 

 

(b) the relief claimed relates to separate contracts involving different class 

members; 

 

(c) different remedies are sought for different class members ; 

 

(d) the number of class members or the identity of each class member is not 

ascertained or may not be ascertainable; 

 

(e) the class includes a subclass whose members have claims that raise common 

issues not shared by all class members. 

 

Contents of certification order 

 

8. (1) A certification order must 

 

(a) describe the class in respect of which the order was made by setting out the 

class's identifying characteristics, 

 

(b) appoint the representative plaintiff for the class, 

 

(c) state the nature of the claims asserted on behalf of the class, 

 

(d) state the relief sought by the class, 

 

(e) set out the common issues for the class, 

 

(f) state the manner in which and the time within which a class member may opt 

out of the proceeding, 

 

(g) state the manner in which, and the time within which a person who is not a 

resident of [the enacting jurisdiction] may opt in to the proceeding , and 

 

(h) include any other provisions the court considers appropriate. 
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(2) If a class includes a subclass whose members have claims that raise common issues not 

shared by all the class members so that in the opinion of the court, the protection of the interests 

of the subclass members requires that they be separately represented, the certification order must 

include the same information in relation to the subclass that, under subsection (1), is required in 

relation to the class. 

 

(3) The court may at any time amend a certification order on the application of a party or 

class member or on its own motion. 

 

Refusal  to certify 

 

9. If the court refuses to certify a proceeding as a class proceeding the court may permit 

the proceeding to continue as one or more proceedings between different parties and, for that 

purpose, the court may 

 

(a) order the addition, deletion or substitution of parties, 

 

(b) order the amendment of the pleadings, and 

 

(c) make any other order that it considers appropriate. 

 

If conditions for certification not satisfied 

 

10. (1) Without limiting subsection 8(3), at any time after a certification order is made under 

this Part, the court may amend the certification order, decertify the proceeding or make any 

other order it considers appropriate if it appears to the court that the conditions mentioned in 

section 4 or subsection 6(1) are not satisfied with respect to a class proceeding. 

 

(2) If the court makes a decertification order under subsection (1), the court may permit the 

proceeding to continue as one or more proceedings between different parties and may make any 

order referred to in section 9 (a) to (c) in relation to each of those proceedings. 

 

PART III: Conduct of Class Proceedings 

 

Role of court 

 

Stages of class proceedings 

 

11. (1) Unless the court otherwise orders under section 12, in a class proceeding, 
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(a) common issues for a class must be determined together, 

 

(b) common issues for a subclass must be determined together, and 

 

(c) individual issues that require the participation of individual class members 

must be determined individually in accordance with sections 27 and 28. 

 

(2) The court may give judgment in respect of the common issues and separate judgments 

in respect of any other issue. 

 

Court may determine conduct of proceeding 

 

12. The court may at any time make any order it considers appropriate respecting the 

conduct of a class proceeding to ensure its fair and expeditious determination and for that 

purpose, may impose on one or more of the parties the terms it considers appropriate. 

 

Court may stay any other proceeding 

 

13. The court may at any time stay or sever any proceeding related to the class proceeding 

on the terms the court considers appropriate. 

 

Applications 

 

14. (1) The judge who makes a certification order is to hear all applications in the class 

proceeding before the trial of the common issues. 

 

(2) If a judge who has heard applications under subsection (1) becomes unavailable for any 

reason to hear an application in the class proceeding the chief justice of the court may assign 

another judge of the court to hear the application. 

 

(3) A judge who hears applications under subsection (1) or (2) may but need not preside at 

the trial of the common issues. 

 

Participation of Class Members 

 

15. (1) In order to ensure the fair and adequate representation of the interests of the class or 

any subclass or for any other appropriate reason, the court may, at any time in a class 
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proceeding, permit one or more class members to participate in the proceeding if this would be 

useful to the class. 

 

(2) Participation under subsection (1) must be in the manner and on the terms, including 

terms as to costs, that the court considers appropriate. 

 

Opting out and opting in 

 

16. (1) A member of a class involved in a class proceeding may opt out of the proceeding in 

the manner and within the time specified in the certification order. 

 

(2) Subject to subsection (4), a person who is not a resident of [the enacting jurisdiction] 

may, in the manner and within the time specified in the certification order made in respect of a 

class proceeding, opt in to that class proceeding if the person would be, but for not being a 

resident of [the enacting jurisdiction], a member of the class involved in the class proceeding. 

 

(3) A person referred to in subsection (2) who opts in to a class proceeding is from that 

time a member of the class involved in the class proceeding for every purpose of this Act. 

 

(4) A person may not opt in to a class proceeding under subsection (2) unless the subclass 

of which the person is to become a member has or will have, at the time the person becomes a 

member, a representative plaintiff who satisfies the requirements of section 6 (1)(a), (b) and (c). 

 

(5) If a subclass is created as a result of persons opting in to a class proceeding under 

subsection (2), the representative plaintiff for that subclass must ensure that the certification 

order for the class proceeding is amended, if necessary, to comply with section 8(2). 

 

Discovery 

 

17. (l)  Parties to a class proceeding have the same rights of discovery under the [rules of 

court] against one another as they would have in any other proceeding. 

 

(2) After discovery of the representative plaintiff or, in a proceeding referred to in section 

6, one or more of the representative plaintiffs, a defendant may, with leave of the court, discover 

other class members. 

 

(3) In deciding whether to grant a defendant leave to discover other class members, the 

court must consider 
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(a) the stage of the class proceeding and the issues to be determined at that stage, 

(b) the presence of subclasses, 

(c) whether the discovery is necessary in view of the defences of the party seeking 

leave, 

(d) the approximate monetary value of individual claims, if any, 

(e) whether discovery would result in oppression or in undue annoyance, burden 

or expense for the class members sought to be discovered, and 

(f) any other matter the court considers relevant. 

 

(4) A class member is subject to the same sanctions under the [rules of court] as a party for 

failure to submit to discovery. 

 

Examination of class members before an application 

 

18. (1) A party may not require a class member, other than a representative plaintiff, to be 

examined as a witness before the hearing of any application, except with leave of the court. 

 

(2) Subsection 17(3) applies to a decision whether to grant leave under subsection (1) of 

this section. 

 

Notices 

 

Notice of certification 

 

19. (1) Notice that a proceeding has been certified as a class proceeding must be given by the 

representative plaintiff to the class members in accordance with this section. 

 

(2) The court may dispense with notice if, having regard to the factors set out in subsection 

(3), the court considers it appropriate to do so. 

 

(3) The court must make an order setting out when and by what means notice is to be 

given under this section and in doing so must have regard to 

 

(a) the cost of giving notice, 
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(b) the nature of the relief sought, 

 

(c) the size of the individual claims of the class members, 

 

(d) the number of class members, 

 

(e) the presence of subclasses, 

 

(f) the places of residence of class members, and 

 

(g) any other relevant matter. 

 

(4) The court may order that notice be given by 

 

(a) personal delivery, 

 

(b) mail, 

 

(c) posting, advertising, publishing or leafleting, 

 

(d) individually notifying a sample group within the class, or 

 

(e) any other means or combination of means that the court considers appropriate. 

 

(5) The court may order that notice be given to different class members by different 

means. 

 

(6) Unless the court orders otherwise, notice under this section must 

 

(a) describe the proceeding, including the names and addresses of the 

representative plaintiffs and the relief sought, 

 

(b) state the manner in which and the time within which a class member may opt 

out of the proceeding, 

 

(c) state the manner in which and the time within which a person who is not a 

resident of [the enacting jurisdiction] may opt in to the proceeding, 
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(d) describe any counterclaim or third party proceeding being asserted in the 

proceeding, including the relief sought, 

 

(e) summarize any agreements respecting fees and disbursements 

 

(i) between the representative plaintiff and the representative plaintiffs 

solicitors, and 

 

(ii) if the recipient of the notice is a member of a subclass, between the 

representative plaintiff for that subclass and that representative 

plaintiff's solicitors, 

 

(f) describe the possible financial consequences of the proceedings to class 

members and subclass members, 

 

(g) state that the judgment on the common issues for the class, whether favorable 

or not, will bind all class members who do not opt out of the proceeding, 

 

(h) state that the judgment on the common issues for a subclass, whether favorable 

or not, will bind all subclass members who do not opt out of the proceeding, 

 

(i) describe the rights, if any, of class members to participate in the proceeding, 

 

(j) give an address to which class members may direct inquiries about the 

proceeding;  and 

 

(k) give any other information the court considers appropriate. 

 

(7) With leave of the court notice under this section may include a solicitation of 

contributions from class members to assist in paying solicitors' fees and disbursements. 

 

Notice of determination of common issues 

 

20. (1) Where the court determines common issues in favour of a class and considers that the 

participation of individual class members is required to determine individual issues, the 

representative party shall give notice to those members in accordance with this section. 

 

(2) Subsections 19(3) to (5) apply to notice given under this section. 
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(3) Notice under this section must 

 

(a) state that common issues have been determined, 

 

(b) identify the common issues that have been determined and explain the 

determinations made, 

 

(c) state that members of the class or subclass may be entitled to individual relief, 

 

(d) describe the steps that must be taken to establish an individual claim, 

 

(e) state that failure on the part of a member of the class or subclass to take those 

steps will result in the member not being entitled to assert an individual claim 

except with leave of the court, 

 

(f) give an address to which members of the class or subclass may direct inquiries 

about the proceeding, and 

 

(g) give any other information that the court considers appropriate. 

 

Notice to protect interests of affected persons 

 

21. (1) At any time in a class proceeding, the court may order any party to give notice to the 

persons that the court considers necessary to protect the interests of any class member or party 

or to ensure the fair conduct of the proceeding. 

 

(2) Subsections 19(3) to (5) apply to notice given under this section. 

 

Approval of notice by the court 

 

22. A notice under this Division must be approved by the court before it is given. 

 

Giving of notice by another party 

 

23. The court may order a party to give the notice required to be given by another party 

under this Act. 

 

Costs of notice 
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24. (1) The court may make any order it considers appropriate as to the costs of any notice 

under this Division, including an order apportioning costs among parties. 

 

(2) In making an order under subsection (1), the court may have regard to the different 

interests of a subclass. 

 

 

PART IV: Orders, Awards and Related Procedures 

 

Order on Common Issues and Individual Issues 

 

Contents of order on common issues 

 

25. An order made in respect of a judgment on common issues of a class or subclass must 

 

(a) set out the common issues, 

 

(b) name or describe the class or subclass members to the extent possible, 

 

(c) state the nature of the claims asserted on behalf of the class or subclass, and 

 

(d) specify the relief granted. 

 

Judgment on common issues is binding 

 

26. (1) A judgment on common issues of a class or subclass binds every member of the class 

or subclass, as the case may be, who has not opted out of the class proceeding, but only to the 

extent that the judgment determines common issues that 

 

(a) are set out in the certification order, 

 

(b) relate to claims described in the certification order, and 

 

(c) relate to relief sought by the class or subclass as stated in the certification 

order. 

 

(2) A judgment on common issues of a class or subclass does not bind a party to the class 

proceeding in any subsequent proceeding between the party and a person who opted out of the 

class proceedings. 
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Subsection (2) ensures that a class member who opts out cannot later benefit from the class 

action judgment. 

 

Determination of individual issues 

 

27. (1) If the court determines common issues in favour of a class or subclass and determines 

that there are issues, other than those that may be determined under section 32, that are 

applicable only to certain individual members of the class or subclass, the court may 

 

(a) determine those individual issues in inner hearings presided over by the judge 

who determined the common issues or by another judge of the court, 

 

(b) appoint one or more persons including, without limitation, one or more 

independent experts, to conduct an inquiry into those individual issues under 

the [rules of court] and report back to the court, or 

 

(c) with the consent of the parties, direct that those individual issues be 

determined in any other manner. 

 

(2) The court may give any necessary directions relating to the procedures that must be 

followed in conducting hearings, inquiries and determinations under subsection (1). 

 

(3) In giving directions under subsection (2), the court must choose the least expensive and 

most expeditious method of determining the individual issues that is consistent with justice to 

members of the class or subclass and the parties and, in doing so, the court may 

 

(a) dispense with any procedural step that it considers unnecessary, and 

 

(b) authorize any special procedural steps, including steps relating to discovery, 

and any special rules, including rules relating to admission of evidence and 

means of proof that it considers appropriate. 

 

(4) The court must set a reasonable time within which individual members of the class or 

subclass may make claims under this section in respect of the individual issues. 

 

(5) A member of the class or subclass who fails to make a claim within the time set under 

subsection (4) may not later make a claim under this section in respect of the issues applicable 

only to that member except with leave of the court. 
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(6) The court may grant leave under subsection (5) if it is satisfied that 

(a) there are apparent grounds for relief, 

(b) the delay was not caused by any fault of the person seeking the relief;  and 

(c) the defendant would not suffer substantial prejudice if leave were granted. 

 

(7) Unless otherwise ordered by the court making a direction under subsection (1)(c), a 

determination of issues made in accordance with subsection (1)(c) is deemed to be an order of 

the court. 

 

Individual assessment of liability 

 

28. Without limiting section 27, if after determining common issues in favour of a class or 

subclass, the court determines that the defendant's liability to individual class members cannot 

reasonably be determined without proof by those individual class members, section 27 applies to 

the determination of the defendant's liability to those class members. 

 

Aggregate Awards 

 

Aggregate awards of monetary relief 

 

29. (1) The court may make an order for an aggregate monetary award in respect of all or any 

part of a defendant's liability to class members and may give judgment accordingly if 

 

(a) monetary relief is claimed on behalf of some or all class members, 

 

(b) no questions of fact or law other than those relating to the assessment of 

monetary relief remain to be determined in order to establish the amount of the 

defendant's monetary liability, and 

 

(c) the aggregate or a part of the defendant's liability to some or all class members 

can reasonably be determined without proof by individual class members. 

 

(2) Before making an order under subsection (1), the court must provide the defendant 

with an opportunity to make submissions to the court in respect of any matter touching on the 

proposed order including, without limitation, 
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(a) submissions that contest the merits or amount of an award under that 

subsection, and 

 

(b) submissions that individual proof of monetary relief is required due to the 

individual nature of the relief. 

 

Statistical evidence may be used 

 

30. (1) For the purposes of determining issues relating to the amount or distribution of an 

aggregate monetary award under this Act the court may admit as evidence statistical information 

that would not otherwise be admissible as evidence, including information derived from 

sampling, if the information was compiled in accordance with principles that are generally 

accepted by experts in the field of statistics. 

 

(2) A record of statistical information purporting to be prepared by or published under the 

authority of an enactment of the Parliament of Canada or the legislature of any province may be 

admitted as evidence without proof of its authenticity. 

 

(3) Statistical information must not be admitted as evidence under this section unless the 

party seeking to introduce the information 

 

(a) has given to the party against whom the statistical evidence is to be used a 

copy of the information at least 60 days before that information is to be 

introduced as evidence, 

 

(b) has complied with subsections (4) and (5);  and 

 

(c) introduces the evidence by an expert who is available for cross-examination on 

that evidence. 

 

(4) Notice under this section must specify the source of any statistical information sought 

to be introduced that 

 

(a) was prepared or published under the authority of an enactment of the 

Parliament of Canada or the legislature of any province, 

 

(b) was derived from market quotations, tabulations, lists, directories or other 

compilations generally used and relied on by members of the public, or 
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(c) was derived from reference material generally used and relied on by members 

of an occupational group. 

 

(5) Except with respect to information referred to in subsection (4), notice under this 

section must 

 

(a) specify the name and qualifications of each person who supervised the 

preparation of the statistical information sought to be introduced, and 

 

(b) describe any documents prepared or used in the course of preparing the 

statistical information sought to be introduced. 

 

(6) Unless this section provides otherwise, the law and practice with respect to evidence 

tendered by an expert in a proceeding applies to a class proceeding. 

 

(7) Except with respect to information referred to in subsection (4), a party against whom 

statistical information is sought to be introduced under this section may require the party 

seeking to introduce it to produce for inspection any document that was prepared or used in the 

course of preparing the information, unless the document discloses the identity of persons 

responding to a survey who have not consented in writing to the disclosure. 

 

Average or proportional share of aggregate awards 

 

31. (1) If the court makes an order under section 29, the court may further order that all or a 

part of the aggregate monetary award be applied so that some or all individual class or subclass 

members share in the award on an average or proportional basis if 

 

(a) it would be impractical or inefficient to 

 

(i) identify the class or subclass members entitled to share in the award, 

or 

 

(ii) determine the exact shares that should be allocated to individual class 

or subclass member, and 

 

(b) failure to make an order under this subsection would deny recovery to a 

substantial number of class or subclass members. 
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(2) If an order is made under subsection (1), any member of the class or subclass in respect 

of which the order was made may, within the time specified in the order, apply to the court to be 

excluded from the proposed distribution and to be given the opportunity to prove that member's 

claim on an individual basis. 

 

(3) In deciding whether to exclude a class or subclass member from an average 

distribution, the court must consider 

 

(a) the extent to which the class or subclass member's individual claim varies 

from the average for the class or subclass, 

 

(b) the number of class or subclass members seeking to be excluded from an 

average distribution, and 

 

(c) whether excluding the class or subclass members referred to in paragraph (b) 

would unreasonably deplete the amount to be distributed on an average basis. 

 

(4) An amount recovered by a class or subclass member who proves that member's claim 

on an individual basis must be deducted from the amount to be distributed on an average basis 

before the distribution. 

 

Individual share of aggregate award 

 

32. (1) When the court orders that all or a part of an aggregate monetary award under section 

29(1) be divided among individual class or subclass members on an individual basis, the court 

must determine whether individual claims need to be made to give effect to the order. 

 

(2) If the court determines under subsection (1) that individual claims need to be made, the 

court must specify the procedures for determining the claims. 

 

(3) In specifying the procedures under subsection (2), the court must minimize the burden 

on class or subclass members and, for that purpose, the court may authorize 

 

(a) the use of standard proof of claim forms, 

 

(b) the submission of affidavit or other documentary evidence, and 

 

(c) the auditing of claims on a sampling or other basis. 
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(4) When specifying the procedures under subsection (2), the court must set a reasonable 

time within which individual class or subclass members may make claims under this section. 

 

(5) A class or subclass member who fails to make a claim within the time set under 

subsection (4) may not later make a claim under this section except with leave of the court. 

 

(6) Subsection 27(6) applies to a decision whether to grant leave under subsection (5) of 

this section. 

 

(7) The court may amend a judgment given under subsection 29(1) to give effect to a claim 

made with leave under subsection (5) of this section if the court considers it appropriate to do 

so. 

 

Distribution 

 

33. (1) The court may direct any means of distribution of amounts awarded under this Division 

that it considers appropriate. 

 

(2) In giving directions under subsection (1), the court may order that  

 

(a) the defendant distribute directly to the class or subclass members the amount 

of monetary relief to which each class or subclass member is entitled by any 

means authorized by the court, including abatement and credit, 

 

(b) the defendant pay into court or some other appropriate depository the total 

amount of the defendant's liability to the class or subclass members until 

further order of the court; or 

 

(c) any person other than the defendant distribute directly to each of the class or 

subclass members, by any means authorized by the court, the amount of 

monetary relief to which that class or subclass member is entitled. 

 

(3) In deciding whether to make an order under clause (2)(a), the court 

 

(a) must consider whether distribution by the defendant is the most practical way 

of distributing the award, and 
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(b) may take into account whether the amount of monetary relief to which each 

class or subclass member is entitled can be determined from the records of the 

defendant. 

 

(4) The court must supervise the execution of judgments and the distribution of awards 

under this Division and may stay the whole or any part of an execution or distribution for a 

reasonable period on the terms it considers appropriate. 

 

(5) The court may order that an award made under this Division be paid 

 

(a) in a lump sum, promptly or within a time set by rite court or 

 

(b) in instalments, on the terms the court considers appropriate. 

 

(6) The court may 

 

(a) order that the costs of distributing an award under this Division, including the 

costs of any notice associated with the distribution and the fees payable to a 

person administering the distribution, be paid out of the proceeds of the 

judgment, and 

 

(b) make any further or other order it considers appropriate. 

 

Undistributed award 

 

34. (1) The court may order that all or any part of an award under this Division that has not 

been distributed within a time set by the court be applied in any manner that may reasonably be 

expected to benefit class or subclass members, even though the order does not provide for 

monetary relief to individual class or subclass members. 

 

(2) In deciding whether to make an order under subsection (1), the court must consider 

 

(a) whether the distribution would result in unreasonable benefits to persons who 

are not members of the class or subclass, and 

 

(b) any other matter the court considers relevant. 

 

(3) The court may make an order under subsection (1) whether or not all the class or 

subclass members can be identified or all their shares can be exactly determined. 
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(4) The court may make an order under subsection (1) even if the order would benefit  

 

(a) persons who are not class or subclass members, or 

 

(b) persons who may otherwise receive monetary relief as a result of the class 

proceeding. 

 

(5) If any part of an award that, under subsection 32(1), is to be divided among individual 

class or subclass members remains unclaimed or otherwise undistributed after a time set by the 

court the court may order that part of the award 

 

(a) be applied against the cost of the class proceeding, 

 

(b) be forfeited to the Government, or 

 

(c) be returned to the party against whom the award was made. 

 

Termination of Proceedings and Appeals 

 

Settlement, discontinuance, abandonment and dismissal 

 

35. (1) A class proceeding may be settled, discontinued or abandoned only 

 

(a) with the approval of the court, and 

 

(b) on the terms the court considers appropriate. 

 

(2) A settlement may be concluded in relation to the common issues affecting a subclass 

only  

 

(a) with the approval of the court, and 

 

(b) on the terms the court considers appropriate. 

 

(3) A settlement under this section is not binding unless approved by the court. 
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(4) A settlement of a class proceeding or of common issues affecting a subclass that is 

approved by the court binds every member of the class or subclass who has not opted out of the 

class proceeding, but only to the extent provided by the court. 

 

(5) In dismissing a class proceeding or in approving a settlement, discontinuance or 

abandonment the court must consider whether notice should be given under section 20 and 

whether the notice should include 

 

(a) an account of the conduct of the proceeding, 

 

(b) a statement of the result of the proceeding, and 

 

(c) a description of any plan for distributing any settlement funds. 

 

Appeals 

 

36. (1) Any party may appeal without leave to the [appellate court of the enacting jurisdiction] 

from 

 

(a) a judgment on common issues, or 

 

(b) an order under Division 2 of this Part other than an order that determines 

individual claims made by class or subclass members. 

 

(2) With leave of a justice of the [appellate court of the enacting jurisdiction], a class or 

subclass member, a representative plaintiff or a defendant may appeal to that court any order 

 

(a) determining an individual claim made by a class or subclass member, or 

 

(b) dismissing an individual claim for monetary relief made by a class or subclass 

member. 

 

(3) With leave of a justice of the [appellate court of the enacting jurisdiction], any party 

may appeal to the [appellate court of the enacting jurisdiction] from 

 

(a) an order certifying or refusing to certify a proceeding as a class proceeding, 

 

(b) an order decertifying a proceeding. 
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(4) If a representative plaintiff does not appeal or seek leave to appeal as permitted by 

subsection (1) or (3) within the time limit for bringing an appeal set under [the relevant section 

of the enactment establishing the appellate court of the enacting jurisdiction] or if a 

representative plaintiff abandons an appeal under subsection (1) or (3), any member of the class 

or subclass for which the representative plaintiff had been appointed may apply to a justice of 

the [appellate court of the enacting jurisdiction] for leave to act as the representative plaintiff for 

the purposes of subsection (1) or (3). 

 

(5) An application by a class or subclass member for leave to act as the representative 

plaintiff under subsection (4) must be made within 30 days after the expiry of the appeal period 

available to the representative plaintiff or by such other date as the justice may order. 

 

 

PART V: Costs, Fees and Disbursements 

 

Costs 

 

37. (1) Class members, other than the representative plaintiff are not liable for costs except 

with respect to the determination of their own individual claims. 

 

(2) In determining by whom and to what extent costs should be paid, a court may consider 

whether the class proceeding was a test case, raised a novel point of law or addressed an issue of 

significant public interest. 

 

(3) A court that orders costs may order that those costs be assessed in any manner that the 

court considers appropriate. 

 

[Alternatively] 

[37. (1)   Subject to this section, neither the [superior or the appellate court of the jurisdiction] 

may award costs to any party to an application for certification under subsection 2(2) or section 

3, to any party to a class proceeding or to any party to an appeal arising from a class proceeding 

at any stage of the application, proceeding or appeal. 

 

(2) A court referred to in subsection (1) may only award costs to a party in respect of an 

application for certification or in respect of all or any part of a class proceeding or an appeal 

from a class proceeding 

 

(a) at any time that the court considers that there has been vexatious, frivolous or 

abusive conduct on the part of any party, 
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(b) at any time that the court considers that an improper or unnecessary 

application or other step has been made or taken for the purpose of delay or 

increasing costs or for any other improper purpose, or 

 

(c) at any time that the court considers that there are exceptional circumstances 

that make it unjust to deprive the successful party of costs. 

 

(3) A court that orders costs under subsection (2) may order that those costs be assessed in 

any manner that the court considers appropriate. 

 

(4) Class members, other than the person appointed as representative plaintiff for the class, 

are not liable for costs except with respect to the determination of their own individual claims. 

 

 

Agreements respecting fees and disbursements 

 

38. (1) An agreement respecting fees and disbursements between a solicitor and a 

representative plaintiff must be in writing and must 

 

(a) state the terms under which fees and disbursements are to be paid, 

 

(b) give an estimate of the expected fee, whether or not that fee is contingent on 

success in the class proceeding, and 

 

(c) state the method by which payment is to be made, whether by lump sum or 

otherwise. 

 

(2) An agreement respecting fees and disbursements between a solicitor and a 

representative plaintiff is not enforceable unless approved by the court, on the application of the 

solicitor. 

 

(3) An application under subsection (2) may, 

 

(a) unless the court otherwise orders, be brought without notice to the defendants, 

or 
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(b) if notice to the defendants is required, be brought on the terms respecting 

disclosure of the whole or any part of the agreement respecting fees and 

disbursements that the court may order. 

 

(4) Interest payable on fees under an agreement approved under subsection (2) must be 

calculated in the manner set out in the agreement or, if not so set out, 

 

(a) at the interest rate, as that term is defined in [the court order interest Act of the 

enacting jurisdiction], or 

 

(b) at any other rate the court considers appropriate. 

 

(5) Interest payable on disbursements under an agreement approved under subsection (2) 

must be calculated in the manner set out in the agreement or, if not so set out 

 

(a) at the interest rate, as that term is defined in [the court order interest Act of the 

enacting jurisdiction], or 

 

(b) at any other rate the court considers appropriate, on the balance of 

disbursements incurred as totalled at the end of each 6 month period following 

the date of the agreement. 

 

(6) Amounts owing under an enforceable agreement are a first charge on any settlement 

funds or monetary award. 

 

(7) If an agreement is not approved by the court, the court may 

 

(a) determine the amount owing to the solicitor in respect of fees and 

disbursements, 

 

(b) direct an inquiry, assessment or accounting under the [rules of court] to 

determine the amount owing, or 

 

(c) direct that the amount owing be determined in any other manner. 

 

 

PART VI: General 

 

Limitation periods 
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39. (1) Subject to subsection (3), any limitation period applicable to a cause of action asserted 

in a proceeding 

 

(a) is suspended in favour of a person if another proceeding was commenced and 

it is reasonable for the person to assume that he or she was a class member for 

the purposes of that other proceeding, and 

 

(b) resumes running against the person when clauses (2)(a) to (g) applies to the 

person as though he or she was the member referred to in subsection (2). 

 

(2) Subject to subsection (3), any limitation period applicable to a cause of action asserted 

in a proceeding that is certified as a class proceeding under this Act is suspended in favour of a 

class member on the commencement of the proceeding and resumes running against the class 

member when 

 

(a) the member opts out of the class proceeding, 

 

(b) a ruling by the court has the effect of excluding the class member from the 

class proceeding or from being considered to have ever been a class member, 

 

(c) an amendment is made to the certification order that has the effect of 

excluding the member from the class proceeding, 

 

(d) a decertification order is made under section 10, 

 

(e) the class proceeding is dismissed without an adjudication on the merits, 

 

(f) the class proceeding is discontinued or abandoned with the approval of the 

court, or 

 

(g) the class proceeding is settled with the approval of the court unless the 

settlement provides otherwise. 

 

(3) If there is a right of appeal in respect of an event described in subsection (2)(a) to (g), 

the limitation period resumes running as soon as the time for appeal has expired without an 

appeal being commenced or as soon as any appeal has been finally disposed of. 

 

Rules of Court 
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40.  The [rules of court] apply to class proceedings to the extent that those rules are not in 

conflict with this Act. 

 

Application of Act 

 

41. This Act does not apply to 

 

(a) a proceeding that may be brought in a representative capacity under another 

Act, 

 

(b) a proceeding required by law to be brought in a representative capacity, and 

 

(c) a representative proceeding commenced before this Act comes into force. 

 

 

http://www.law.ualberta.ca/alri/ulc/acts/eclass.htm 
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ANNEXURE F 

 

MANITOBA PROPOSED CLASS PROCEEDINGS ACT 

 

 

APPENDIX A 

PROPOSED CLASS PROCEEDINGS ACT 
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1. Definitions 
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5. Certification application 

6. Subclass certification 

7. Certain matters not bar to certification 

8. Contents of codification order 

9. Refusal to certify 

10. If conditions for certification not satisfied 

 

PART III: Conduct of Class Proceedings 

 

Role of Court 
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12. Court may determine conduct of proceeding 

13. Court may stay any other proceeding 

14. Applications 

 

Participation of Class Members 

 

15. Participation of class members 

16. Opting out and opting in 
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17. Discovery 

18. Examination of class members before an application 

 
Notices 

 

19. Notice of certification 

20. Notice of determination of common issues 

21. Notice to protect interests of affected persons 

22. Approval of notice by the court 

23. Giving of notice by another party 

24. Costs of notice 

 
PART IV: Orders, Awards and Related Procedures 

 

Order on Common Issues and Individual Issues 

 

25. Contents of order on common issues 

26. Judgment on common issues is binding 

27. Determination of individual issues 

28. Individual assessment of liability 

 

Aggregate Awards 

 

29. Aggregate awards of monetary relief 

30. Statistical evidence may be used 

31. Average or proportional share of aggregate awards 

32. Individual share of aggregate award 

33. Distribution 

34. Undistributed award 

 

Termination of Proceedings and Appeals 

 

35. Settlement, discontinuance, abandonment and dismissal 

36. Appeals 

 

PART V: Costs, Fees and Disbursements 

 

37. Costs 

38. Agreements respecting fees and disbursements 
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PART VI: General 

 

39. Limitation periods 

40. Rules of Court 

41. Application of Act 
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PART I 

 

Definitions 

 

1. In this Act: 

 

"certification order" means an order certifying a proceeding as a class proceeding; 

 

"class proceeding" means a proceeding certified as a class proceeding under Part 2; 

 

"common issues" means 

 

(a) common but not necessarily identical issues of fact, or 

 

(b) common but not necessarily identical issues of law that arise from common 

but not necessarily identical facts; 

 

"court", except in section 37, means the Court of Queen's Bench; 

 

"defendant" includes a respondent; 

 

"plaintiff" includes an applicant. 

 

PART II: Certification 

 

Plaintiff's class proceeding 

 

2. (1) One member of a class of persons who are resident in Manitoba may commence a 

proceeding in the court on behalf of the members of that class. 

 

(2) The person who commences a proceeding under subsection (1) must make an 

application to a judge of the court for an order certifying the proceeding as a class proceeding 

and, subject to subsection (4), appointing the person as representative plaintiff. 

 

(3) An application under subsection (2) must be made 

 

(a) within 90 days after the close of pleadings, or 
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(b) with leave of the court at any other time. 

 

(4) The court may certify a person who is not a member of the class as the representative 

plaintiff for the class proceeding. 

 

Defendant's class proceeding 

 

3. A defendant to two or more proceedings may, at any stage of one of the proceedings, 

make an application to a judge of the court for an order certifying the proceedings as a class 

proceeding and appointing a representative plaintiff. 

 

Class certification 

 

4. (1) The court must certify a proceeding as a class proceeding on an application under 

section 2 or 3 if 

 

(a) the pleadings disclose a cause of action 

 

(b) there is an identifiable class of 2 or more persons, 

 

(c) the claims of the class members raise a common issue, whether or not the 

common issue predominates over issues affecting only individual members, 

 

(d) a class proceeding would be the preferable procedure for the fair and efficient 

resolution of the common issues, and 

 

(e) there is a representative plaintiff who  

 

(i) would fairly and adequately represent the interests of the class, 

 

(ii) has produced a plan for the proceeding that sets out a workable 

method of advancing the proceeding on behalf of the class and of 

notifying class members of the proceeding, and 

 

(iii) does not have, on the common issues, an interest that is in conflict 

with the interests of other class members. 
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(2) In determining whether a class proceeding would be the preferable procedure for the 

fair and efficient resolution of the common issues, the court must consider all relevant matters 

including the following: 

 

(a) whether questions of fact or law common to the members of the class 

predominate over any questions affecting only individual members; 

 

(b) whether a significant number of the members of the class have a valid interest 

in individually controlling the prosecution of separate actions; 

 

(c) whether the class proceeding would involve claims that are or have been the 

subject of any other proceedings; 

 

(d) whether other means of resolving the claims are less practical or less efficient; 

 

(e) whether the administration of the class proceeding would create greater 

difficulties than those likely to be experienced if relief were sought by other 

means. 

 

Certification application 

 

5. (1) The court may adjourn the application for certification to permit the parties to amend 

their materials or pleadings or to permit further evidence. 

 

(2) An order certifying a proceeding as a class proceeding is not a determination of the 

merits of the proceeding. 

 

Subclass certification 

 

6. (1) Despite section 4, if a class includes a subclass whose members have claims that raise 

common issues not shared by all the class members so that, in the opinion of the court, the 

protection of the interests of the subclass members requires that they be separately represented, 

the court may, in addition to the representative plaintiff for the class, appoint a representative 

plaintiff for each subclass who 

 

(a) would fairly and adequately represent the interests of the subclass, 
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(b) has produced a plan for the proceeding that sets out a workable method of 

advancing the proceeding on behalf of the subclass and of notifying subclass 

members of the proceeding, and 

 

(c) does not have, on the common issues for the subclass, an interest that is in 

conflict with the interests of other subclass members. 

 

(2) A class that comprises persons resident in Manitoba and persons not resident in 

Manitoba may be divided into resident and non-resident subclasses. 

 

Certain matters not bar to certification 

 

7. The court must not refuse to certify a proceeding as a class proceeding by reason only 

of one or more of the following: 

 

(a) the relief claimed includes a claim for damages that would require individual 

assessment after determination of the common issues; 

 

(b) the relief claimed relates to separate contracts involving different class 

members; 

 

(c) different remedies are sought for different class members; 

 

(d) the number of class members or the identity of each class member is not 

ascertained or may not be ascertainable; 

 

(e) the class includes a subclass whose members have claims that raise common 

issues not shared by all class members. 

 

Contents of certification order 

 

8. (1) A Certification Order must 

 

(a) describe the class in respect of which the order was made by setting out the 

class's identifying characteristics, 

 

(b) appoint the representative plaintiff for the class, 

 

(c) state the nature of the claims asserted on behalf of the class, 
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(d) state the relief sought by the class, 

 

(e) set out the common issues for the class, 

 

(f) state the manner in which and the time within which a class member may opt 

out of the proceeding, 

 

(g) state the manner in which and the time within which a person who is not a 

resident of Manitoba may opt in to the proceeding, and 

 

(h) include any other provisions the court considers appropriate. 

 

(2) If a class includes a subclass whose members have claims that raise common issues not 

shared by all the class members so that in the opinion of the court the protection of the interests 

of the subclass members requires that they be separately represented, the certification order must 

include the same information in relation to the subclass that, under subsection (1), is required in 

relation to the class. 

 

(3) The court may at any time amend a certification order on the application of a party or 

class member or an its own motion. 

 

(4) Without limiting the generality of subsection (3), where it appears to the court that a 

representative plaintiff is not acting in the best interests of the class, the court may substitute 

another class member or any other person as the representative plaintiff. 

 

Refusal to certify 

 

9. If the court refuses to certify a proceeding as a class proceeding, the court may permit 

the proceeding to continue as one or more proceedings between different parties and for that 

purpose, the court may 

 

(a) order the addition, deletion or substitution of parties, 

 

(b) order the amendment of the pleadings, and 

 

(c) make any other order that it considers appropriate. 

 

If conditions for certification not satisfied 
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10. (1) Without limiting subsection 8(3), at any time after a certification order is made under 

this Part, the court may amend the certification order, decertify the proceeding or make any 

other order it considers appropriate if it appears to the court that the conditions mentioned in 

section 4 or subsection 6(1) are not satisfied with respect to a class proceeding. 

 

(2) If the court makes a decertification order under subsection (1), the court may permit the 

proceeding to continue as one or more proceedings between different parties and may make any 

order referred to in section 9 (a) to (c) in relation to each of those proceedings. 

 

 

PART III: Conduct of Class Proceedings 

 

Role of Court 

 

Stages of class proceedings 

 

11. (1) Unless the court otherwise orders under section 12, in a class proceeding 

 

(a) common issues for a class must be determined together, 

 

(b) common issues for a subclass must be determined together, and 

 

(c) individual issues that require the participation of individual class members 

must be determined individually in accordance with sections 27 and 28. 

 

(2) The court may give judgment in respect of the common issues and separate judgment 

in respect of any other issue. 

 

Court may determine conduct of proceeding 

 

12. The court may at any time make any order it considers appropriate respecting the 

conduct of a class proceeding to ensure its fair and expeditious determination and, for that 

purpose, may impose on one or more of the parties the terms it considers appropriate. 

 

Court may stay any other proceeding 

 

13. The court may at any time stay or sever any proceeding related to the class proceeding 

on the terms the court considers appropriate. 
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Motions 

 

14. (1) The judge who makes a certification order is to hear all motions in the class proceeding 

before the trial of the common issues. 

 

(2) If a judge who has heard motions under subsection (1) becomes unavailable for any 

reason to hear a motion in the class proceeding, the chief justice of the court may assign another 

judge of the court to hear the motion. 

 

(3) Where the parties agree, a judge who hears motions under subsection (1) or (2) may 

preside at the trial of the common issues. 

 

Participation of Class Members 

 

Participation of class members 

 

15. (1) In order to ensure the fair and adequate representation of the interests of the class or 

any subclass or for any other appropriate reason, the court may, at any time in a class 

proceeding, permit one or more class members to participate in the proceeding if this would be 

useful to the class. 

 

(2) Participation under subsection (1) must be in the manner and on the terms, including 

terms as to costs, that the court considers appropriate. 

 

Opting out and opting in 

 

16. (1) A member of a class involved in a class proceeding may opt out of the proceeding in 

the manner and within the time specified in the certification order. 

 

(2) Subject to subsection (4), a person who is not a resident of Manitoba may, in the 

manner and within the time specified in the certification order made in respect of a class 

proceeding, opt in to that class proceeding if the person would be, but for not being a resident of 

Manitoba, a member of the class involved in the class proceeding. 

 

(3) A person referred to in subsection (2) who opts in to a class proceeding is from that 

time a member of the class involved in the class proceeding for every purpose of this Act. 
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(4) A person may not opt in to a class proceeding under subsection (2) unless the subclass 

of which the person is to become a member has or will have, at the time the person becomes a 

member, a representative plaintiff who satisfies the requirements of section 6 (1) (a), (b) and (c). 

 

(5) If a subclass is created as a result of persons opting in to a class proceeding under 

subsection (2), the representative plaintiff for that subclass must ensure that the certification 

order for the class proceeding is amended, if necessary, to comply with section 8(2). 

 

Discovery 

 

17. (1) Parties to a class proceeding have the same rights of discovery under the Queen's 

Bench Rules against one another and against non-class members as they would have in any 

other proceeding. 

 

(2) After discovery of the representative plaintiff or, in a proceeding referred to in section 

6, one or more of the representative plaintiffs, a defendant may, with leave of the court, discover 

other class members. 

 

(3) In deciding whether to grant a defendant leave to discover other class members, the 

court must consider 

 

(a) the stage of the class proceeding and the issues to be determined at that stage, 

 

(b) the presence of subclasses, 

 

(c) whether the discovery is necessary in view of the defences of the party 

seeking leave, 

 

(d) the approximate monetary value of individual claims, if any, 

 

(e) whether discovery would result in oppression or in undue annoyance, burden 

or expense for the class members sought to be discovered, and 

 

(f) any other matter the court considers relevant. 

 

(4) A class member is subject to the same sanctions under the Queen's Bench Rules as a 

party for failure to submit to discovery. 

 

Examination of class members before an application 
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18. (1) A party may not require a class member, other than a representative plaintiff, to be 

examined as a witness before the hearing of any application, except with leave of the court. 

 

(2) Subsection 17(3) applies to a decision whether to grant leave under subsection (1) of 

this section. 

 

Notices 

 

Notice of certification 

 

19. 1) Notice that a proceeding has been certified as a class proceeding must be given by the 

representative plaintiff to the class members in accordance with this section. 

 

(2) The court may dispense with notice if, having regard to the factors set out in subsection 

(3), the court considers it appropriate to do so. 

 

(3) The court must make an order setting out when and by what means notice is to be 

given under this section and in doing so must have regard to 

 

(a) the cost of giving notice, 

 

(b) the nature of the relief sought, 

 

(c) the size of the individual claims of the class members, 

 

(d) the number of class members, 

 

(e) the presence of subclasses, 

 

(f) the places of residence of class members, and 

 

(g) any other relevant matter. 

 

(4) The court may order that notice be given by 

 

(a) personal delivery, 

 

(b) mail, 



 

NEL COMMISSION 

201

 

(c) posting, advertising, publishing or leafleting, 

 

(d) individually notifying a sample group within the class, 

 

(e) creating and maintaining an Internet site, or 

 

(f) any other means or combination of means that the court considers appropriate. 

 

(5) The court may order that notice be given to different class members by different 

means. 

 

(6) Unless the court orders otherwise, notice under this section must 

 

(a) describe the proceeding, including the names and addresses of the 

representative plaintiffs and the relief sought, 

 

(b) state the manner in which and the time within which a class member may opt 

out of the proceeding, 

 

(c) state the manner in which and the time within which a person who is not a 

resident of Manitoba may opt in to the proceeding, 

 

(d) describe any counterclaim or third party proceeding being asserted in the 

proceeding, including the relief sought, 

 

(e) summarize any agreements respecting fees and disbursements 

 

(i) between the representative plaintiff and the representative plaintiff's 

solicitors, and 

 

(ii) if the recipient of the notice is a member of a subclass, between the 

representative plaintiff for that subclass and that representative 

plaintiff's solicitors, 

 

(f) describe the possible financial consequences of the proceedings to class 

members and subclass members, 
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(g) state that the judgment on the common issues for the class, whether favorable 

or not will bind all class members who do not opt out of the proceeding, 

 

(h) state that the judgment on the common issues for a subclass, whether 

favorable or not will bind all subclass members who do not opt out of the 

proceeding, 

 

(i) describe the rights, if any, of class members to participate in the proceeding, 

 

(j) give an address to which class members may direct inquiries about the 

proceeding, and 

 

(k) give any other information the court considers appropriate. 

 

(7) With leave of the court, notice under this section may include a solicitation of 

contributions from class members to assist in paying solicitors' fees and disbursements. 

 

Notice of determination of common issues 

 

20. (1) Where the court determines common issues in favour of a class and considers that the 

participation of individual class members is required to determine individual issues, the 

representative party shall give notice to those members in accordance with this section. 

 

(2) Subsections 19(3) to (5) apply to notice given under this section. 

 

(3) Notice under this section must 

 

(a) state that common issues have been determined, 

 

(b) identify the common issues that have been determined and explain the 

determinations made, 

 

(c) state that members of the class or subclass may be entitled to individual relief, 

 

(d) describe the steps that must be taken to establish an individual claim, 

 

(e) state that failure on the part of a member of the class or subclass to take those 

steps will result in the member not being entitled to assert an individual claim 

except with leave of the court, 
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(f) give an address to which members of the class or subclass may direct inquiries 

about the proceeding, and 

 

(g) give any other information that the court considers appropriate. 

 

Notice to protect interests of affected persons 

 

21. (1) At any time in a class proceeding, the court may order any party to give notice to the 

persons that the court considers necessary to protect the interests of any class member or party 

or to ensure the fair conduct of the proceeding. 

 

(2) Subsections 19(3) to (5) apply to notice given under this section. 

 

Approval of notice by the court 

 

22. A notice under this Division must be approved by the court before it is given. 

 

Giving of notice by another party 

 

23. The court may order a party to give the notice required to be given by another party 

under this Act. 

 

Costs of notice 

 

24. (1) The court may make any order it considers appropriate as to the costs of any notice 

under this Division including an order apportioning costs among parties. 

 

(2) In making an order under subsection (1), the court may have regard to the different 

interests of a subclass. 

 

 

PART IV: Orders, Awards and Related Procedures 

 

Order on Common Issues and Individual Issues 

 

Contents of order on common issues 

 

25. An order made in respect of a judgment on common issues of a class or subclass must 
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(a) set out the common issues, 

 

(b) name or describe the class or subclass members to the extent possible, 

 

(c) state the nature of the claims asserted on behalf of the class or subclass, and 

 

(d) specify the relief granted. 

 

Judgment on common issues is binding 

 

26. (1) A judgment on common issues of a class or subclass binds every member of the class 

or subclass, as the case may be, who has not opted out of the class proceeding, but only to the 

extent that the judgment determines common issues that 

 

(a) are set out in the certification order, 

 

(b) relate to claims described in the certification order, and 

 

(c) relate to relief sought by the class or subclass as stated in the certification 

order. 

 

(2) A judgment on common issues of a class or subclass does not bind a party to the class 

proceeding in any subsequent proceeding between the party and a person who opted out of the 

class proceedings. 

 

Determination of individual issues 

 

27. (1) If the court determines common issues in favour of a class or subclass and determines 

that there are issues, other than those that may be determined under section 32, that are 

applicable only to certain individual members of the class or subclass, the court may 

 

(a) determine those individual issues in further hearings presided over by the 

judge who determined the common issues or by another judge of the court, 

 

(b) appoint one or more persons including, without limitation, one or more 

independent experts, to conduct an inquiry into those individual issues under 

the Queen's Bench Rules and report back to the court, or 
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(c) with the consent of the parties, direct that those individual issues be 

determined in any other manner. 

 

(2) The court may give any necessary directions relating to the procedures that must be 

followed in conducting hearings, inquiries and determination under subsection (1). 

 

(3) In giving directions under subsection (2), the court must choose the least expensive and 

most expeditious method of determining the individual issues that is consistent with justice to 

members of the class or subclass and the parties and, in doing so, the court may 

 

(a) dispense with any procedural step that it considers unnecessary, and 

 

(b) authorize any special procedural steps, including steps relating to discovery, 

and any special rules, including rules relating to admission of evidence and 

means of proof, that it considers appropriate. 

 

(4) The court must set a reasonable time within which individual members of the class or 

subclass may make claims under this section in respect of the individual issues. 

 

(5) A member of the class or subclass who fails to make a claim within the time set under 

subsection (4) may not later make a claim under this section in inspect of the issues applicable 

only to that member except with leave of the court. 

 

(6) The court may grant leave under subsection (5) if it is satisfied that 

 

(a) there are apparent grounds for relief, 

 

(b) the delay was not caused by any fault of the person seeking the relief, and 

 

(c) the defendant would not suffer substantial prejudice if leave were granted. 

 

(7) Unless otherwise ordered by the court making a direction under subsection (1)(c), a 

determination of issues made in accordance with subsection (1)(c) is deemed to be an order of 

the court. 

 

Individual assessment of liability 

 

28. Without limiting section 27, if, after determining common issues in favour of a class or 

subclass, the court determines that the defendant's liability to individual class members cannot 
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reasonably be determined without proof by those individual class members, section 27 applies to 

the determination of the defendant 's liability to those class members. 

 

Aggregate Awards 

 

Aggregate awards of monetary relief 

 

29. (1) The court may make an order for an aggregate monetary award in respect of all or any 

part of a defendant's liability to class members and may give judgment accordingly if 

 

(a) monetary relief is claimed on behalf of some or all class members, 

 

(b) no questions of fact or law other than those relating to the assessment of 

monetary relief remain to be determined in order to establish the amount of 

the defendant's monetary liability, and  

 

(c) the aggregate or a part of the defendant's liability to some or all class members 

can reasonably be determined without proof by individual class members. 

 

(2) Before making an order under subsection (1), the court must provide the defendant 

with an opportunity to make submission to the court in respect of any matter touching on the 

proposed order including, without limitation, 

 

(a) submissions that contest the merits or amount of an award under that 

subsection, and 

 

(b) submissions that individual proof of monetary relief is required due to the 

individual nature of the relief. 

 

Statistical evidence may be used 

 

30. (1) For the purposes of determining issues relating to the amount or distribution of an 

aggregate monetary award under this Act, the court may admit as evidence statistical 

information that would not otherwise be admissible as evidence, including information derived 

from sampling, if the information was complied in accordance with principles that are generally 

accepted by experts in the field of statistics. 
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(2) A record of statistical information purporting to be prepared by or published under the 

authority of an enactment of the Parliament of Canada or the legislature of any province may be 

admitted as evidence without proof of its authenticity. 

 

(3) Statistical information must not be admitted as evidence under this section unless the 

party seeking to introduce the information 

 

(a) has given to the party against whom the statistical evidence is to be used a 

copy of the information at least 60 days before that information is to be 

introduced as evidence, 

 

(b) has complied with subsections (4) and (5), and 

 

(c) introduces the evidence by an expert who is available for cross-examination 

on that evidence. 

 

(4) Notice under this section must specify the source of any statistical information sought 

to be introduced that 

 

(a) was prepared or published under the authority of an enactment of the 

Parliament of Canada or the legislature of any province, 

 

(b) was derived from market quotations, tabulations, lists, directories or other 

compilations generally used and relied on by members of the public, or 

 

(c) was derived from reference material generally used and relied on by members 

of an occupational group. 

 

(5) Except with respect to information referred to in subsection (4), notice under this 

section must 

 

(a) specify the name and qualifications of each person who supervised the 

preparation of the statistical information sought to be introduced, and 

 

(b) describe any documents prepared or used in the course of preparing the 

statistical information sought to be introduced. 

 

(6) Unless this section provides otherwise, the law and practice with respect to evidence 

tendered by an expert in a proceeding applies to a class proceeding. 
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(7) Except with respect to information referred to in subsection (4), a party against whom 

statistical information is sought to be introduced under this section may require the party 

seeking to introduce it to produce for inspection any document that was prepared or used in the 

course of preparing the information unless the document discloses the identity of persons 

responding to a survey who have not consented in writing to the disclosure. 

 

Average or proportional share of aggregate awards 

 

31. (1) If the court makes an order under section 29, the court may further order that all or a 

part of the aggregate monetary award be applied so that some or all individual class or subclass 

members share in the award on an average or proportional basis if 

 

(a) it would be impractical or inefficient to 

 

(i) identity the class or subclass members entitled to share in the award, or 

 

(ii) determine the exact shares that should be allocated to individual class 

or subclass members, and 

 

(b) failure to make an order under this subsection would deny recovery to a 

substantial number of class or subclass members. 

 

(2) If an order is made under subsection (1), any member of the class or subclass in inspect 

of which the order was made may, within the time specified in the order, apply to the court to be 

excluded from the proposed distribution and to be given the opportunity to prove that member's 

claim on an individual basis. 

 

(3) In deciding whether to exclude a class or subclass member from an average 

distribution, the court must consider 

 

(a) the extent to which the class or subclass member's individual claim varies 

from the average for the class or subclass, 

 

(b) the number of class or subclass members seeking to be excluded from an 

average distribution, and 

 

(c) whether excluding the class or subclass members referred to in paragraph (b) 

would unreasonably deplete the amount to be distributed on an average basis. 
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(4) An amount recovered by a class or subclass member who proves that member's claim 

on an individual basis must be deducted from the amount to be distributed on an average basis 

before the distribution. 

 

Individual share of aggregate award 

 

32. (1) When the court orders that all or a part of an aggregate monetary award under section 

29(1) be divided among individual class or subclass members on an individual basis, the court 

must determine whether individual claims need to be made to give effect to the order. 

 

(2) If the court determines under subsection (1) that individual claims need to be made, the 

Court must specify the procedures for determining the claims. 

 

(3) In specifying the procedures under subsection (2), the court must minimise the burden 

on class or subclass members and for that purpose, the court may authorize 

 

(a) the use of standard proof of claim forms, 

 

(b) the submission of affidavit or other documentary evidence, and 

 

(c) the auditing of claims on a sampling or other basis. 

 

(4) When specifying the procedures under subsection (2), the court must set a reasonable 

time within which individual class or subclass members may make claims under this section. 

 

(5) A class or subclass member who fails to make a claim within the time set under 

subsection (4) may not later make a claim under this section except with leave of the court. 

 

(6) Subsection 27(6) applies to a decision whether to grant leave under subsection (5) of 

this section. 

 

(7) The court may amend a judgment given under subsection 29(1) to give effect to a claim 

made with leave under subsection (5) of this section if the court considers it appropriate to do 

so. 

 

Distribution 
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33. (1) The court may direct any means of distribution of amounts awarded under this Division 

that it considers appropriate. 

 

(2) In giving directions under subsection (1), the court may order that 

 

(a) the defendant distribute directly to the class or subclass members the amount 

of monetary relief to which each class or subclass member is entitled by any 

means authorized by the court, including abatement and credit, 

 

(b) the defendant pay into court or some other appropriate depository the total 

amount of the defendant's liability to the class or subclass members until 

further order of the court, or 

 

(c) any person other than the defendant distribute directly to each of the class or 

subclass members, by any means authorized by the court, the amount of 

monetary relief to which that class or subclass member is entitled. 

 

(3) In deciding whether to make an order under clause (2)(a), the court 

 

(a) must consider whether distribution by the defendant is the most practical way 

of distributing the award, and 

 

(b) may take into account whether the amount of monetary relief to which each 

class or subclass member is entitled can be determined from the records of the 

defendant. 

 

(4) The court must supervise the execution of judgments and the distribution of awards 

under this Division and may stay the whole or any part of an execution or distribution for a 

reasonable period on the terms it considers appropriate. 

 

(5) The court may order that an award made under this Division be paid 

 

(a) in a lump sum, promptly or within a time set by the court, or 

 

(b) in instalments, on the terms the court considers appropriate. 
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(6) The court may 

 

(a) order that the costs of distributing an award under this Division, including the 

costs of any notice associated with the distribution and the fees payable to a 

person administering the distribution be paid out of the proceeds of the 

judgment, and 

 

(b) make any further or other order it considers appropriate. 

 

Undistributed award 

 

34. (1) The court may order that all or any part of an award under this Division that has not 

been distributed within a time set by the court be applied in any manner that may reasonably be 

expected to benefit class or subclass members, even though the order does not provide for 

monetary relief to individual class or subclass members. 

 

(2) In deciding whether to make an order under subsection (1), the court must consider 

 

(a) whether the distribution would result in unreasonable benefits to persons who 

are not members of the class or subclass, and 

 

(b) any other matter the court considers relevant. 

 

(3) The court may make an order under subsection (1) whether or not all the class or 

subclass members can be identified or all their shares can be exactly determined. 

 

(4) The court may make an order under subsection (1) even if the order would benefit 

 

(a) persons who are not class or subclass members, or 

 

(b) persons who may otherwise receive monetary relief as a result of the class 

proceeding. 

 

(5) If any part of an award that, under subsection 32(1), is to be divided among individual 

class or subclass members remains unclaimed or otherwise undistributed after a time set by the 

court the court may order that part of the award 

 

(a) be applied against the cost of the Class proceeding, 
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(b) be forfeited to the Government, or 

 

(c) be returned to the party against whom the award was made. 

 

Termination of Proceedings and Appeals 

 

Settlement, discontinuance, abandonment and dismissal 

 

35. (1) A class proceeding may be settled, discontinued or abandoned only 

(a) with the approval of the court, and 

(b) on the terms the court considers appropriate. 

 

(2) A settlement may be concluded in relation to the common issues affecting a subclass 

only 

 

(a) with the approval of the court, and 

 

(b) on the terms the court considers appropriate. 

 

(3) A settlement under this section is not binding unless approved by the court. 

 

(4) A settlement of a class proceeding or of common issues affecting a subclass that is 

approved by the court binds every member of the class or subclass who has not opted out of the 

class proceeding, but only to the extent provided by the court. 

 

(5) In dismissing a class proceeding or in approving a settlement discontinuance or 

abandonment, the court must consider whether notice should be given under section 20 and 

whether the notice should include 

 

(a) an account of the conduct of the proceeding, 

 

(b) a statement of the result of the proceeding, and 

 

(c) a description of any plan for distributing any settlement funds. 

 

(6) Before approving a settlement under subsections (1) or (2), the court must be satisfied 

that the agreement is fair, reasonable, and in the best interests of those affected by it. In making 

that determination, the court must consider, inter alia: 
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(a) the settlement terms and conditions, 

 

(b) the nature and likely duration and cost of the proceeding, 

 

(c) the amount offered in relation to the likelihood of success in the proceeding, 

 

(d) the expressed opinions of class members other than the representative party, 

 

(e) recommendations of neutral parties, if any, and 

 

(f) whether satisfactory arrangements have been made for the distribution of 

money to be paid to the class members. 

 

Appeals 

 

36. (1) Any party may appeal without leave to the Court of Appeal from 

 

(a) a judgment on common issues, or 

 

(b) an order under Division 2 of this Part, other than an order that determines 

individual claims made by class or subclass members. 

 

(2) With leave of a justice of the Court of Appeal, a class or subclass member, a 

representative plaintiff or a defendant may appeal to that court any order 

 

(a) determining an individual claim made by a class or subclass member, or 

 

(b) dismissing an individual claim for monetary relief made by a class or subclass 

member. 

 

(3) With leave of a justice of the Court of Appeal, any party may appeal to the Court of 

Appeal from 

 

(a) an order certifying or refusing to certify a proceeding as a class proceeding, 

 

(b) an order decertifying a proceeding. 
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(4) If a representative plaintiff does not appeal or seek leave to appeal as permitted by 

subsection (1) or (3) within the time limit for bringing an appeal set under the Court of Appeal 

Rules or if a representative plaintiff abandons an appeal under subsection (1) or (3), any member 

of the class or subclass for which the representative plaintiff had been appointed may apply to a 

justice of the Court of Appeal for leave to act as the representative plaintiff for the purposes of 

subsection (1) or (3). 

 

(5) An application by a class or subclass member for leave to act as the representative 

plaintiff under subsection (4) must be made within 30 days after the expiry of the appeal period 

available to the representative plaintiff or by such other date as the justice may order. 

 

 

PART V: Costs, Fees and Disbursements 

 

Costs 

 

37. (1) Subject to this section, neither the Court of Queen's Bench nor the Court of Appeal 

may award costs to any party to an application for certification under subsection 2(2) or section 

3, to any party to a class proceeding or to any party to an appeal arising from a class proceeding 

at any stage of the application, proceeding or appeal. 

 

(2) A court referred to in subsection (1) may only award costs to a party in respect of an 

application for certification or in respect of all or any part of a class proceeding or an appeal 

from a class proceeding 

 

(a) at any time that the court considers that there has been vexatious, frivolous or 

abusive conduct on the part of any party, 

 

(b) at any time that the court considers that an improper or unnecessary 

application or other step has been made or taken for the purpose of delay or 

increasing costs or for any other improper purpose, or 

 

(c) at any time that the court considers that there are exceptional circumstances 

that make it unjust to deprive the successful party of costs. 

 

(3) A court that orders costs under subsection (2) may order that those costs be assessed in 

any manner that the court considers appropriate. 
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(4) Class members, other than the person appointed as representative plaintiff for the class, 

are not liable for costs except with respect to the determination of their own individual claims. 

 

Agreements respecting fees and disbursements 

 

38. (1) An agreement respecting fees and disbursements between a solicitor and a 

representative plaintiff must be in writing and must 

 

(a) state the terms under which fees and disbursements are to be paid,  

 

(b) give an estimate of the expected fee, whether or not that fee is contingent on 

success in the class proceeding, and 

 

(c) state the method by which payment is to be made, whether by lump sum or 

otherwise. 

 

(2) An agreement respecting fees and disbursements between a solicitor and a 

representative plaintiff is not enforceable unless approved by the court on the application of the 

solicitor. 

 

(3) An application under subsection (2) may, 

 

(a) unless the court otherwise orders, be brought without notice to the defendants, 

or 

 

(b) if notice to the defendants is required, be brought on the terms respecting 

disclosure of the whole or any part of the agreement respecting fees and 

disbursements that the court may order. 

 

(4) An application under subsection (2) must be brought prior to certification of the 

proceeding as a class proceeding. 

 

(5) Interest payable on fees under an agreement approved under subsection (2) must be 

calculated in the manner set out in the agreement or, if not so set out, 

 

(a) at the prejudgment interest rate, as that term is defined in the Court of Queen's 

Bench Act, or 

 

(b) at any other rate the court considers appropriate. 
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(6) Interest payable on disbursements under an agreement approved under subsection (2) 

must be calculated in the manner set out in the agreement or, if not so set out, 

 

(a) at the prejudgment interest rate, as that term is defined in the Court of Queen's 

Bench Act, or 

 

(b) at any other rate the court considers appropriate, on the balance of 

disbursements incurred as totalled at the end of each 6 month period following 

the date of the agreement. 

 

(7) Amounts owing under an enforceable agreement are a first charge on any settlement 

funds or monetary award. 

 

(8) If an agreement is not approved by the court or if the court is persuaded at any point in 

the proceeding that an agreement has ceased to be fair and reasonable in all the circumstance, 

the court may 

 

(a) determine the amount owing to the solicitor in respect of fees and 

disbursements, 

 

(b) direct an inquiry, assessment or accounting under the Queen's Bench Rules to 

determine the amount owing, or 

 

(c) direct that the amount owing be determined in any other manner. 

 

(9) An application under subsection 58(4) of tile Law Society Act must be made to 

 

(a) the judge who presided at the trial of the common issues, or 

 

(b) the judge who approved the settlement agreement as the case may be. 

 

 

PART VI: General 

 

Limitation periods 

 

39. (1) Subject to subsection (3), any limitation period applicable to a cause of action asserted 

in a proceeding 
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(a) is suspended in favour of a person if another proceeding was commenced and 

it is reasonable for the person to assume that he or she was a class member for 

the purposes of that other proceeding, and 

 

(b) resumes running against the person when clauses (2)(a) to (g) applies to the 

person as though he or she was the member referred to in subsection (2). 

 

(2) Subject to subsection (3), any limitation period applicable to a cause of action asserted 

in a proceeding under this Act is suspended in favour of a class member on the commencement 

of the proceeding and resumes running against the class member when 

(a) the member opts out of the class proceeding, 

(b) a ruling by the court has the effect of excluding the class member from the 

class proceeding or from being considered to have ever been a class member, 

(c) an amendment is made to the certification order that has the effect of 

excluding the member from the class proceeding, 

(d) a decertification order is made under section 10, 

(e) the class proceeding is dismissed without an adjudication on the merits, 

(f) the class proceeding is discontinued or abandoned with the approval of the 

court, or 

(g) the class proceeding is settled with the approval of the court, unless the 

settlement provides otherwise. 

 

(3) If there is a right of appeal in respect of an event described in subsection (2)(a) to (g), 

the limitation period resumes running as soon as the time for appeal has expired without an 

appeal being commenced or as soon as any appeal has been finally disposed of. 

 

Rules of Court 

 

40. The Queen's Bench Rules, other than Rules 20A and 78, apply to class proceedings, to 

the extent that those rules are not in conflict with this Act. 

 

Application of Act 
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41. This Act does not apply to 

(a) a proceeding that may be brought in a representative capacity under another 

Act, 

(b) a proceeding required by law to be brought in a representative capacity, and 

(c) a representative proceeding commenced before this Act comes into force. 
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ANNEXURE G 

 

NORTH DAKOTA SUPREME COURT RULES N.D.R.CIV.P. 

 

 

RULE 23. CLASS ACTIONS RULE 

 

(a) Commencement of a Class Action. One or more members of a class may sue 

or be sued as representative parties on behalf of all in a class action if: 

 

(1) the class is so numerous or so constituted that joinder of all members, whether or not 

otherwise required or permitted, is impracticable;  and 

 

(2) there is a question of law or fact common to the class. 

 

 

(b) Certification of Class Action. 

 

(1) Unless deferred by the court, as soon as practicable after the commencement of a class 

action the court shall hold a hearing and determine whether or not the action is to be maintained 

as a class action and by order certify or refuse to certify it as a class action.  

 

(2) The court may certify an action as a class action if it finds that (A) the requirements of 

subdivision (a) have been satisfied, (B) a class action should be permitted for the fair and 

efficient adjudication of the controversy, and (C) the representative parties fairly and adequately 

will protect the interests of the class. 

 

(3) If appropriate, the court may (A) certify an action as a class action with respect to a 

particular claim or issue, (B) certify an action as a class action to obtain one or more forms of 

relief equitable, declaratory, or monetary, or (C) divide a class into subclasses and treat each 

subclass as a class. 

 

 

(c) Criteria Considered. 

 

(1) In determining whether the class action should be permitted for the fair and efficient 

adjudication of the controversy, as appropriately limited under subdivision (b)(3), the court shall 

consider, and give appropriate weight to, the following and other relevant factors : 
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(A) whether a joint or common interest exists among members of the class; 

 

(B) whether the prosecution of separate actions by or against individual members 

of the class would create a risk of inconsistent or varying adjudications with 

respect to individual members of the class that would establish incompatible 

standards of conduct for a party opposing the class; 

 

(C) whether adjudications with respect to individual members of the class as a 

practical matter would be dispositive of the interests of other members not 

parties to the adjudication or substantially impair or impede their ability to 

protect their interests; 

 

(D) whether a party opposing the class has acted or refused to act on grounds 

generally applicable to the class, thereby making final injunctive relief or 

corresponding declaratory relief appropriate with respect to the class as a 

whole; 

 

(E) whether common questions of law or fact predominate over any questions 

affecting only individual members; 

 

(F) whether other means of adjudicating the claims and defences are 

impracticable or inefficient; 

 

(G) whether a class action offers the most appropriate means of adjudicating the 

claims and defences; 

 

(H) whether members not representative parties have a substantial interest in 

individually controlling the prosecution or defence of separate actions; 

 

(I) whether the class action involves a claim that is or has been the subject of a 

class action, a government action, or other proceeding; 

 

(J) whether it is desirable to bring the class action in another forum; 

 

(K) whether management of the class action poses unusual difficulties ; 

 

(L) whether any conflict of laws issues involved pose unusual difficulties;  and 
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(M) whether the claims of individual class members are insufficient in the amounts 

or interests involved, in view of the complexities of the issues and the 

expenses of the litigation, to afford significant relief to the members of the 

class. 

 

(2) In determining under subdivision (b)(2) that the representative parties fairly and 

adequately will protect the interests of the class the court must find that:  

 

(A) the attorney for the representative parties will adequately represent the 

interests of the class; 

 

(B) the representative parties do not have a conflict of interest in the maintenance 

of the class action;  and 

 

(C) the representative parties have or can acquire adequate financial resources, 

considering subdivision (q), to assure that the interests of the class will not be 

harmed. 

 

 

(d) Order on Certification. 

 

(1) The order of certification shall describe the class and state: (A) the relief sought, (B) 

whether the action is maintained with respect to particular claims or issues, and (C) whether 

subclasses have been created. 

 

(2) The order certifying or refusing to certify a class action shall state the reasons for the 

court's ruling and its findings on the factors listed in subdivision (c)(1). 

 

(3) An order certifying or refusing to certify an action as a class action is appealable. 

 

(4) Refusal of certification does not terminate the action, but does preclude it from being 

maintained as a class action. 

 

 

(e) Amendment of Certification Order. 

 

(1) The court may amend the certification order at any time before entry of judgment on 

the merits. The amendment may (A) establish subclasses, (B) eliminate from the class any class 

member who was included in the class as certified, (C) provide for an adjudication limited to 
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certain claims or issues, (D) change the relief sought, or (E) make any other appropriate change 

in the order. 

 

(2) If notice of certification has been given pursuant to subdivision (g), the court may order 

notice of the amendment of the certification order to be given in terms and to any members of 

the class the court directs. 

 

(3) The reasons for the court's ruling shall be set forth in the amendment of the 

certification order. 

 

(4) An order amending the certification order is appealable.  An order denying the motion 

of a member of a defendant class, not a representative party, to amend the certification order is 

appealable if the court certifies it for immediate appeal. 

 

 

(f) Jurisdiction Over Multi-State Classes (Reserved) 

 

 

(g) Notice of Action. 

 

(1) Following certification, the court by order, after hearing, shall direct the giving of 

notice to the class. 

 

(2) The notice, based on the certification order and any amendment of the order, must include: 

 

(A) a general description of the action, including the relief sought and the names 

and addresses of the representative parties; 

 

(B) a statement of the right of a member of the class under subdivision (h) to be 

excluded from the action by filing an election to be excluded, in the manner 

specified, by a certain date; 

 

(C) a description of possible financial consequences for the class; 

 

(D) a general description of any counterclaim being asserted by or against the 

class, including the relief sought; 

 

(E) a statement that the judgment, whether favorable or not, will bind all members 

of the class who are not excluded from the action; 
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(F) a statement that any member of the class may enter an appearance either 

personally or through counsel; 

 

(G) an address to which inquiries may be directed; and 

 

(H) other information the court deems appropriate; 

 

(3) the order must prescribe the manner of notification to be used and specify the members 

of the class to be notified. In determining the manner and form of the notice to be given, the 

court shall consider the interests of the class, the relief requested, the cost of notifying members 

of the class, and the possible prejudice to members who do not receive notice. 

 

(4) Each member of the class, not a representative party, whose potential monetary 

recovery or liability is estimated to exceed $100 must be given personal notice, mailed notice, or 

notice via third-party commercial carrier if the person's identity and whereabouts can be 

ascertained by the exercise of reasonable diligence. 

 

(5) For members of the class not given notice under paragraph (4), the court shall provide, 

as a minimum, a means of notice reasonably calculated to apprise the members of the class of 

the pendency of the action.  Techniques calculated to assure effective communication of 

information concerning commencement of the action must be used.  The techniques may include 

personal notice, mailed notice, or notice via third-party commercial carrier, newspaper, 

television, radio, posting in public or other places, and distribution through trade, union, public 

interest, or other appropriate groups. 

 

(6) The plaintiff shall advance the expense of notice under this subdivision if there is no 

counterclaim asserted.  If a counterclaim is asserted the expense of notice must be allocated as 

the court orders in the interest of justice. 

 

(7) The court may order that steps be taken to minimize the expense of notice. 

 

 

(h) Exclusion. 

 

(1) A member of a plaintiff class may elect to be excluded from the action unless (A) he is 

a representative party, (B) the certification order contains an affirmative finding under 

subparagraph (A), (B), or (C) of subdivision (c)(1), or (C) a counterclaim under subdivision (k) 

is pending against the member or his class or subclass. 
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(2) Any member of a plaintiff class entitled to be excluded under paragraph (1) who files 

an election to be excluded, in the manner and in the time specified in the notice, is excluded 

from and not bound by the judgment in the class action. 

 

(3) the elections shall be made a part of the record in the action. 

 

(4) A member of a defendant class may not elect to be excluded. 

 

 

(i) Conduct of Action. 

 

(1) The court on motion of a party or its own motion may make or amend any appropriate 

order dealing with the conduct of the action including, but not limited to, the following: 

 

(A) determining the course of proceedings or prescribing measures to prevent 

undue repetition or complication in the presentation of evidence or argument; 

 

(B) requiring, for the protection of the members of the class or otherwise for the 

fair conduct of the action, that notice be given as the court directs, of (i) any 

step in the action, (ii) the proposed extent of the judgment, or (iii) the 

opportunity of members to signify whether they consider the representation 

fair and adequate, to enter an appearance and present claims or defences, or 

otherwise to participate in the action; 

 

(C) imposing conditions on the representative parties or on intervenors; 

 

(D) inviting the attorney general to participate with respect to the question of 

adequacy of class representation; 

 

(E) making any other order to assure that the class action proceeds only with 

adequate class representation;  and 

 

(F) making any order to assure that the class action proceeds only with competent 

representation by the attorney for the class. 

 

(2) A class member not a representative party may appear and be represented by separate 

counsel. 
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(j) Discovery by or Against Class Members. 

 

(1) Discovery under applicable discovery rules may be used only on order of the court 

against a member of the class who is not a representative party or who has not appeared. In 

deciding whether discovery should be allowed the court shall consider, among other relevant 

factors, the timing of the request, the subject matter to be covered, whether representatives of 

the class are seeking discovery on the subject to be covered, and whether the discovery will 

result in annoyance, oppression, or undue burden or expense for the members of the class. 

 

(2) Discovery by or against representative parties or those appearing is governed by the 

rules dealing with discovery by or against a party to a civil action. 

 

 

(k) Counterclaims. 

 

(1) A defendant in an action brought by a class may plead as a counterclaim any claim the 

court certifies as a class action against the plaintiff class. On leave of court, the defendant may 

plead as a counterclaim a claim against a member of the class or a claim the court certifies as a 

class action against a subclass. 

 

(2) Any counterclaim in an action brought by a plaintiff class must be asserted before 

notice is given under subdivision (g). 

 

(3) If a judgment for money is recovered against a party on behalf of a class, the court 

rendering judgment may stay distribution of any award or execution of any portion of a 

judgment allocated to a member of the class against whom the losing party has pending an 

action in or out of state for a judgment for money, and continue the stay so long as the losing 

party in the class action pursues the pending action with reasonable diligence. 

 

(4) A defendant class may plead as a counterclaim any claim on behalf of the class that the 

court certifies as a class action against the plaintiff The court may certify as a class action a 

counterclaim against the plaintiff on behalf of a subclass or permit a counterclaim by a member 

of the class. The court shall order that notice of the counterclaim by the class, subclass, or 

member of the class be given to the members of the class as the court directs, in the interest of 

justice. 

 

(5) A member of a class or subclass asserting a counterclaim shall be treated as a member 

of a plaintiff class for the purpose of exclusion under subdivision (h). 
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(6) The court's refusal to allow, or the defendant's failure to plead, a claim as a 

counterclaim in a class action does not bar the defendant from asserting the claim in a 

subsequent action. 

 

 

(l) Dismissal or Compromise. 

 

(1) Unless certification has been refused under subdivision (b), a class action, without the 

approval of the court after hearing, may not be (A) dismissed voluntarily, (B) dismissed 

involuntarily without an adjudication on the merits, or (C) compromised. 

 

(2) If the court has certified the action under subdivision (b), notice of hearing on the 

proposed dismissal or compromise shall be given to all members of the class in a manner the 

court directs. If the court has not ruled on certification, notice of hearing on the proposed 

dismissal or compromise may be ordered by the court which shall specify the persons to be 

notified and the manner in which notice is to be given. 

 

(3) Notice given under paragraph (2) shall include a full disclosure of the reasons for the 

dismissal or compromise including, but not limited to, (A) any payments made or to be made in 

connection with the dismissal or compromise, (B) the anticipated effect of the dismissal or 

compromise on the class members, (C) any agreement made in connection with the dismissal or 

compromise, (D) a description and evaluation of alternatives considered by the representative 

parties and (E) an explanation of any other circumstances giving rise to the proposal. The notice 

also shall include a description of the procedure available for modification of the dismissal or 

compromise. 

 

(4) On the hearing on the dismissal or compromise, the court may (A) as to the 

representative parties or a class certified under subdivision (b), permit dismissal with or without 

prejudice or approve the compromise, (B) as to a class not certified, permit dismissal without 

prejudice, (C) deny the dismissal, (D) disapprove the compromise, or (E) take other appropriate 

action for the protection of the class and in the interest of justice. 

 

(5) The cost of notice given under paragraph (2) shall be paid by the party seeking 

dismissal, or as agreed in case of a compromise, unless the court after hearing orders otherwise. 
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(m) Effect of Judgment on Class. 

 

In a class action certified under subdivision (b) in which notice has been given under 

subdivision (g) or (l), a judgment as to the claim or particular claim or issue certified is binding, 

according to its terms, on any member of the class who has not filed an election of exclusion 

under subdivision (h).  The judgment shall name or describe the members of the class  who are 

bound by its terms. 

 

 

(n) Costs. 

 

(1) Only the representative parties and those members of the class who have appeared 

individually are liable for costs assessed against a plaintiff class. 

 

(2) The court shall apportion the liability for costs assessed against a defendant class. 

 

(3) Expenses of notice advanced under subdivision (g) are taxable as costs in favour of the 

prevailing party. 

 

 

(o) Relief Afforded. 

 

(1) The court may award any form of relief consistent with the certification order to which 

the party in whose favour it is rendered is entitled, including equitable, declaratory, monetary, or 

other relief to individual class or the class in a lump sum or instalments. 

 

(2) Damages fixed by a minimum measure of recovery provided by any statute may not be 

recovered in a class action. 

 

(3) If a class is awarded a judgment for money, the distribution shall be determined as 

follows: 

 

(A) the parties shall list as expeditiously as possible all members of the class 

whose identity can be determined without expending a disproportionate share 

of the recovery; 

 

(B) the reasonable expense of identification and distribution shall be paid, with the 

court's approval, from the funds to be distributed; 
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(C) the court may order steps taken to minimize the expense of identification; 

 

(D) the court shall supervise, and may grant or stay the whole or any portion of, 

the execution of the judgment and the collection and distribution of funds to 

the members of the class as their interests warrant; 

 

(E) the court shall determine what amount of the funds available for the payment 

of the judgment cannot be distributed to members of the class individually 

because they could not be identified or located or because they did not claim 

or prove the right to money apportioned to them. The court after hearing shall 

distribute that amount in whole or in part, to one or more states as unclaimed 

property or to the defendant. 

 

(F) in determining the amount, if any, to be distributed to a state or to the 

defendant, the court shall consider the following criteria:  (i) any unjust 

enrichment of the defendant (ii) the wilfulness or lack of wilfulness on the 

part of the defendant;  (iii) the impact on the defendant of the relief granted;  

(iv) the pendency of other claims against the defendant;  (v) any criminal 

sanction imposed on the defendant;  and (vi) the loss suffered by the plaintiff 

class. 

 

(G) in order to remedy or alleviate any harm done, the court may impose 

conditions on the defendant respecting the use of the money distributed to 

him. 

 

(H) any amount to be distributed to a state shall be distributed as unclaimed 

property to any state in which are located the last known addresses of the 

members of the class to whom distribution could not be made. If the last 

known addresses cannot be ascertained with reasonable diligence, the court 

may determine by other means what portion of the unidentified or unlocated 

members of the class were residents of a state. A state shall receive that 

portion of the distribution that its residents would have received had they been 

identified and located. Before entering an order distributing any part of  the 

amount to a state the court shall give written notice of its intention to make 

distribution to the attorney general of the state of the residence of any person 

given notice under subdivision (g) or (l) and shall afford the attorney general 

an opportunity to move for an order requiring payment to the state. 
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(p) Attorney's Fees. 

 

(1) Attorney's fees for representing a class are subject to control of the court. 

 

(2) If under an applicable provision of law a defendant or defendant class is entitled to 

attorney's fees from a plaintiff class, only representative parties and those members of the class 

who have appeared individually are liable for those fees. If a plaintiff is entitled to attorney's 

fees from a defendant class, the court may apportion the fees among the members of the class. 

 

(3) If a prevailing class recovers a judgment for money or other award that can be divided 

for the purpose, the court may order reasonable attorney's fees and litigation expenses of the 

class to be paid from the recovery. 

 

(4) If the prevailing class is entitled to declaratory or equitable relief the court may order 

the adverse party to pay to the class its reasonable attorney's fees and litigation expenses if 

permitted by law in similar cases not involving a class or the court finds that the judgment has 

vindicated an important public interest. However, if any monetary award is also recovered, the 

court may allow reasonable attorney's fees and litigation expenses only to the extent that a 

reasonable proportion of that award is insufficient to defray the fees and expenses. 

 

(5) In determining the amount of attorney's fees for a prevailing class the court shall 

consider the following factors: 

 

(A) the time and effort expended by the attorney in the litigation, including the 

nature, extent, and quality of the services rendered; 

 

(B) results achieved and benefits conferred upon the class; 

 

(C) the magnitude, complexity, and uniqueness of the litigation; 

 

(D) the contingent nature of success; 

 

(E) in cases awarding attorney's fees and litigation expenses under paragraph (4) 

because of the vindication on an important public interest, the economic 

impact on the party against whom the award is made;  and 

 

(F) appropriate criteria included in the North Dakota Code of Professional 

Responsibility. 
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(q) Arrangements for Attorney's Fees and Expenses. 

 

(1) Before a hearing under subdivision (b)(1) or at any other time the court directs, the 

representative parties and the attorney for the representative parties shall file with the court 

jointly or separately : 

 

(A) a statement showing any amount paid or promised them by any person for the 

services rendered or to be rendered in connection with the action or for the 

costs and expenses of the litigation and the source of all of the amounts; 

 

(B) a copy of any written agreement, or a summary of any oral agreement, 

between the representative parties and their attorney concerning financial 

arrangements or fee;  and 

 

(C) a copy of any written agreement, or a summary of any oral agreement, by the 

representative parties or the attorney to share these amounts with any person 

other than a member, regular associate, or an attorney regularly of counsel 

with his law firm. This statement shall be supplemented promptly if additional 

arrangements are made. 

 

(2) Upon a determination that the costs and litigation expenses of the action cannot 

reasonably and fairly be defrayed by the representative parties or by other available sources, the 

court by order may authorize and control the solicitation and expenditure of voluntary 

contributions for this purpose from members of the class, advances by the attorneys or others, or 

both, subject to reimbursement from any recovery obtained for the class. The court may order 

any available funds so contributed or advanced to be applied to the payment of any costs taxed 

in favour of a party opposing the class. 

 

 

(r) Statute of Limitations. 

 

The statute of limitations is tolled for all class members upon the commencement of an action 

asserting a class action. The statute of limitations resumes running against a member of a class: 

 

(A) upon filing an election of exclusion; 

 

(B) upon entry of a certification order, or of an amendment thereof, eliminating 

him from the class; 
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(C) except as to representative parties, upon entry of an order under subdivision 

(b) refusing to certify the action as a class action; and 

 

(D) upon dismissal of the action without an adjudication on the merits. 

 

 

(s) Uniformity of Application and Construction. 

 

This Rule shall be construed and applied to effectuate its general purpose to make uniform the 

law with respect to the subject of this Rule among states enacting it. 

 

(t) Short Title. 

 

This Rule may be cited as the "Model Class Actions Rule." 

 

http://www.court.state.nd.us/Court/Rules/CIVIL/RULE23.htm 
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ANNEXURE H 

 

LOUISIANA 

 

 

CHAPTER 5.   CLASS AND DERIVATIVE ACTIONS 

 

SECTION 1. CLASS ACTIONS 

 

 

Art. 591. Prerequisites;  maintainable class actions 

 

A. One or more members of a class may sue or be sued as representative parties on behalf 

of all only if: 

 

(1) The class is so numerous that joinder of all members is impracticable. 

 

(2) There are questions of law or fact common to the class. 

 

(3) The claims or defences of the representative parties are typical of the claims 

or defences of the class. 

 

(4) The representative parties will fairly and adequately protect the interests of the 

class. 

 

(5) The class is or may be defined objectively in terms of ascertainable criteria, 

such that the court may determine the constituency of the class for purposes of 

the conclusiveness of any judgment that may be rendered in the case. 

 

B. An action may be maintained as a class action only if all of the prerequisites of 

Paragraph A of this Article are satisfied, and in addition: 

 

(1) The prosecution of separate actions by or against individual members of the 

class would create a risk of: 

 

(a) Inconsistent or varying adjudications with respect to individual 

members of the class which would establish incompatible standards 

of conduct for the party opposing the class;  or 
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(b) Adjudications with respect to individual members of the class which 

would as a practical matter be dispositive of the interests of the other 

members not parties to the adjudications or substantially impair or 

impede their ability to protect their interests;  or 

 

(2) The party opposing the class has acted or refused to act on grounds generally 

applicable to the class, thereby making appropriate final injunctive relief or 

corresponding declaratory relief with respect to the class as a whole;  or 

 

(3) The court finds that the questions of law or fact common to the members of 

the class predominate over any questions affecting only individual members, 

and that a class action is superior to other available methods for the fair and 

efficient adjudication of the controversy. The matters pertinent to these 

findings include: 

 

(a) The interest of the members of the class in individually controlling 

the prosecution or defence of separate actions; 

 

(b) The extent and nature of any litigation concerning the controversy 

already commenced by or against members of the class; 

 

(c) The desirability or undesirability of concentrating the litigation in the 

particular forum; 

 

(d) The difficulties likely to be encountered in the management of a class 

action; 

 

(e) The practical ability of individual class members to pursue their 

claims without class certification; 

 

(f) The extent to which the relief plausibly demanded on behalf of or 

against the class, including the vindication of such public policies or 

legal rights as may be implicated, justifies the costs and burdens of 

class litigation;  or 

 

(4) The parties to a settlement request certification under Subparagraph B(3) for 

purposes of settlement, even though the requirements of Subparagraph B(3) 

might not otherwise be met. 
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C. Certification shall not be for the purpose of adjudicating claims or defences dependent 

for their resolution on proof individual to a member of the class. However, following 

certification, the court shall retain jurisdiction over claims or defences dependent for their 

resolution on proof individual to a member of the class. 

 

Acts 1997, No. 839,§ 1, eff. July 1, 1997. 

 

 

Art. 592. Certification procedure;  notice;  judgment;  orders 

 

A. (1) Within ninety days after service on all adverse parties of the initial pleading 

demanding relief on behalf of or against a class, the proponent of the class 

shall file a motion to certify the action as a class action. The delay for filing 

the motion may be extended by stipulation of the parties or on motion for good 

cause shown. 

 

(2) If the proponent fails to file a motion for certification within the delay allowed 

by subparagraph A(1), any adverse party may file a notice of the failure to 

move for certification.  On the filing of such a notice and after hearing 

thereon, the demand for class relief may be stricken.  If the demand for class 

relief is stricken, the action may continue between the named parties alone. A 

demand for class relief stricken under this Subparagraph may be reinstated 

upon a showing of good cause by the proponent.  

 

(3) (a) No motion to certify an action as a class action shall be granted prior 

to a hearing on the motion. Such hearing shall be held as soon as 

practicable, but in no event before: 

 

(i) All named adverse parties have been served with the 

pleading containing the demand for class relief or have 

made an appearance or, with respect to unserved defendants 

who have not appeared, the proponent of the class has made 

due and diligent effort to perfect service of such pleading; 

and 

 

(ii) The parties have had a reasonable opportunity to obtain 

discovery on class certification issues, on such terms and 

conditions as the court deems necessary. 
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(b) If the court finds that the action should be maintained as a class 

action, it shall certify the action accordingly. If the court finds that the 

action should not be maintained as a class action, the action may 

continue between the named parties. 

 

(c) In the process of class certification, or at any time thereafter before a 

decision on the merits of the common issues, the court may alter, 

amend, or recall its initial ruling on certification and may enlarge, 

restrict, or otherwise redefine the constituency of the class or the 

issues to be maintained in the class action. 

 

(d) No order contemplated in this Subparagraph shall be rendered alter a 

judgment or partial judgment on the merits of common issues has 

been rendered against the party opposing the class and over such 

party's objection. 

 

B. (1) In any class action maintained under Article 591(B)(3), the court shall direct to 

the members of the class the best notice practicable under the circumstances, 

including individual notice to all members who can be identified through 

reasonable effort. This notice, however given, shall be given as soon as 

practicable after certification, but in any event early enough that a delay 

provided for the class members to exercise an option to be excluded from the 

class will have expired before commencement of the trial on the merits of the 

common issues. 

 

(2) The notice required by Subparagraph B(1) shall include: 

 

(a) A general description of the action, including the relief sought, and 

the names and addresses of the representative parties or, where 

appropriate, the identity and location of the source from which the 

names and addresses of the representative parties can be obtained. 

 

(b) A statement of the fight of the person to be excluded from the action 

by submitting an election form, including the manner and time for 

exercising the election. 

 

(c) A statement that the judgment, whether favorable or not, will include 

all members who do not request exclusion. 
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(d) A statement that any member who does not request exclusion may, if 

the member desires, enter an appearance through counsel at that 

member's expense. 

 

(e) A statement advising the class member that the member may be 

required to take further action as the court deems necessary, such as 

submitting a proof of claim in order to participate in any recovery 

had by the class. 

 

(f) A general description of any counterclaim brought against the class. 

 

(g) The address of counsel to whom inquiries may be directed. 

 

(h) Any other information that the court deems appropriate. 

 

(3) Unless the parties agree otherwise, the proponents of the class shall bear the 

expense of the notification required by this Paragraph.  The court may require 

the party opposing the class to co-operate in securing the names and addresses 

of the persons within the class defined by the court for the purpose of 

providing individual notice, but any additional costs reasonably incurred by 

the party opposing the class in complying with this order shall be paid by the 

proponent of the class. The court may tax all or part of the expenses incurred 

for notification as costs. 

 

C. The judgment in an action maintained as a class action under Article 591(B)(1) or 

(B)(2), whether or not favorable to the class, shall include and describe those whom the court 

finds to be members of the class. The judgment in an action maintained as a class action under 

Article 591(B)(3), whether or not favorable to the class, shall include and specify or describe 

those to whom the notice provided in Paragraph B was directed, and who have not requested 

exclusion, and whom the court finds to be members of the class. 

 

D. When appropriate an action may be brought or maintained as a class action with 

respect to particular issues, or a class may be divided into subclasses and each subclass treated 

as a class, and the provisions of Article 591 and this Article shall then be construed and applied 

accordingly. 

 

E. In the conduct of actions to which Article 591 and this Article apply, the court may 

make any of the following appropriate orders: 
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(1) Determining the course of proceedings or prescribing measures to prevent 

undue repetition or complication in the presentation of evidence or argument. 

 

(2) Requiring, for the protection of the members of the class or otherwise for the 

fair conduct of the action, that notice be given in such manner as the court 

may direct to members of the class of any step in the action, or of the 

proposed extent of the judgment, or of the opportunity of members to signify 

whether they consider the representation fair and adequate, to intervene and 

present claims or defences, or otherwise to come into the action. 

 

(3) Imposing conditions on the representative parties or on intervenors. 

 

(4) Requiring that the pleadings be amended to eliminate therefrom allegations as 

to representation of absent persons, and that the action proceed accordingly. 

 

(5) Dealing with similar procedural matters, including but not limited to case 

management orders providing for consolidation, duties of counsel, the extent 

and the scheduling of and the delays for pre-certification and post-certification 

discovery, and other matters which affect the general order of proceedings; 

however, the court may not order the class-wide trial of issues dependent for 

their resolution on proof individual to a member of the class, including but not 

limited to the causation of the member's injuries, the amount of the member's 

special or general damages, the individual knowledge or reliance of the 

member, or the applicability to the member of individual claims or defences. 

 

(6) Any of the orders provided in this Paragraph may be combined with an order 

pursuant to Article 1551, and may be altered or amended as may be desirable 

from time to time. 

 

Acts 1997, No. 839,§ 1, eff. July 1, 1997. 

 

 

Art. 593. Venue 

 

A. An action brought on behalf of a class shall be brought in a parish of proper venue as to 

the defendant. 
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B. An action brought against a class shall be brought in a parish of proper venue as to any 

member of the class named as a defendant. 

 

Acts 1989, No. 117,§ 1;  Acts 1997, No. 839,§ 1, eff. July 1, 1997. 

 

 

Art. 594. Dismissal or compromise 

 

A. (1) An action previously certified as a class action shall not be dismissed or 

compromised without the approval of the court exercising jurisdiction over the 

action. 

 

(2) Notice of the proposed dismissal of an action previously certified as a class 

action shall be provided to all members of the class, together with the terms of 

any proposed compromise that the named parties have entered into.  Notice 

shall be given in such manner as the court directs. 

 

B. After notice of the proposed compromise has been provided to the members of the 

class, the court shall order a hearing to determine whether the proposed compromise is fair, 

reasonable, and adequate for the class. At such hearing, all parties to the action, including 

members of the class, shall be permitted an opportunity to be heard. 

 

C. The court shall retain the authority to review and approve any amount paid as attorney 

fees pursuant to the compromise of a class action, notwithstanding any agreement to the 

contrary. 

 

D. Any agreement entered by the parties to a class action that provides for the payment of 

attorney fees is subject to judicial approval. 

 

E. If the terms of the proposed compromise provide for the adjudged creation of a 

settlement fund to be disbursed to and among members of the class in accordance with the terms 

thereof, the court having jurisdiction over the class action is empowered to approve the 

compromise settlement of the class action as a whole and issue a final judgment accordingly, 

following a finding that the compromise is fair, reasonable, and adequate for the class, and to 

order the distribution of the settlement fund accordingly, without the necessity of prior 

qualification of representatives of minors, interdicts, successions, or other incompetents or 

absentees, or prior approval of the terms of the settlement or the distribution thereof by another 

court; provided, that in such cases the court having jurisdiction over the class action shall 

include in the orders of settlement and distribution of the settlement fund appropriate provisions 



 

NEL COMMISSION 

239

to ensure that all funds adjudicated to or for the benefit of such incompetents, successions, or 

absentees are placed in appropriate safekeeping pending the completion of appointment, 

qualification and administrative procedures otherwise applicable in this Code to the interests and 

property of incompetents, successions, and absentees. 

Acts 1993, No. 39,§ 1, eff. May 18, 1993; Acts 1997, No. 839,§ 1, eff. July 1, 1997. 

 

 

Art. 595. Award of expenses of litigation;  security for costs 

 

A. The court may allow the representative parties their reasonable expenses of litigation, 

including attorney's fees, when as a result of the class action a fund is made available, or a 

recovery or compromise is had which is beneficial, to the class. 

 

B. The court, on contradictory motion at any stage of the proceeding in the trial court prior 

to judgment, may require the plaintiff in a class action to furnish security for the court costs 

which a defendant may be compelled to pay. This security for costs may be increased or 

decreased by the court, on contradictory motion of any interested party, on a showing that the 

security furnished has become inadequate or excessive. 

 

 

Art. 596. Prescription;  suspension 

 

Liberative prescription on the claims arising out of the transactions or occurrences described in a 

petition brought on behalf of a class is suspended on the filing of the petition as to all members 

of the class as defined or described therein. Prescription which has been suspended as provided 

herein, begins to run again: 

 

(1) As to any person electing to be excluded from the class, from the submission 

of that person's election form; 

 

(2) As to any person excluded from the class pursuant to Article 592, thirty days 

after mailing or other delivery or publication of a notice to such person that 

the class has been restricted or otherwise redefined so as to exclude him;  or 

 

(3) As to all members, thirty days after mailing or other delivery or publication of 

a notice to the class that the action has been dismissed, that the demand for 

class relief has been stricken pursuant to Article 592, or that the court has 
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denied a motion to certify the class or has vacated a previous order certifying 

the class. 

 

Acts 1997, No. 839,§ 1, eff. July 1, 1997. 

 

 

Art. 597. Effect of judgment 

 

A definitive judgment on the merits rendered in a class action concludes all members of the 

class, whether joined in the action or not, if the members who were joined as parties fairly 

insured adequate representation of all members of the class. 

 

http://www.legis.state.la.us/tsrs/ccp/ccp_597.htm 
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CHAPTER 17 � THE PROTECTION OF 

MINORITY SHAREHOLDERS 

 
 

17.1 'The undertaking of industrial and commercial enterprises on the vast scale with 

which we are familiar today would be impossible if the law did not provide the means by which 

large sums of capital may be raised from a multitude of investors, the application of that capital 

confined within broad limits to a small group of managers and directors, and the investors 

guarded against personal liability to the creditors of the enterprise if it fails.  The law has 

provided the means for the achievement of these objects in the form of the limited company'.(1) 

 

In South Africa, as elsewhere, the Companies Act seeks to achieve a balance between the 

protection afforded to entrepreneurs when carrying on business in the form of the limited 

company and the protection of the public against the unbridled soliciting of investments and the 

reckless carrying on of the business without incurring personal liability.  To this end a number 

of provisions have been enacted relating, for example, to the issue of shares and debentures, the 

appointment and the powers and duties of directors and auditors, the books of account and 

financial statements, the general meetings of shareholders and the winding up by the Court. 

 

17.2 As stated in the First Report, the typical minority shareholder has no influence over 

the appointment of directors or auditors of the company.  He is normally not allowed access to 

the books and records of the company and is solely dependent on such 'snapshots' of the 

company's affairs as might be reflected in its financial statements. 

 

17.3 In the United States institutional investors � mutual and pension funds � hold about 

60% of the equity of large US corporations.  Individuals hold the other 40%.(2) 

 

17.4 "Managers of large corporations sometimes do not act in the best interests of their 

employers, the share owners.  This problem has troubled economists and business 

people for centuries and although progress has been made, the agency costs of this 

conflict of interests remain substantial.  Especially when no shareholder owns more 

than, say, 5% of the firms, no one has enough incentive to monitor management, 

because the private benefit is small � the 'free rider' problem.(3) 
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17.5 To alleviate some of the problems experienced by minority shareholders, the 

legislation in some jurisdictions provided measures which are additional to those usually found 

in companies laws and which are designed to both protect and to empower those shareholders 

who have very little say in the affairs of the company. 

 

Some of these measures, namely 

 

� the publication by listed public companies of quarterly financial statements reviewed 

by the external auditor 

 

� access to the records of the company 

 

� the codification of the fiduciary duties of directors; 

 

� dissenter and derivative actions;  and 

 

� class actions; 

 

 have been discussed and recommended in Chapters 9, 11, 14, 15 and 16 respectively. 

 

 Other measures include 

 

� legal backing for accounting standards; 

 

� the annual publication of statements by directors on the affairs of the company; 

 

� the imposition of civil liability on directors; 

 

� stricter duties of external auditors to report irregularities; 

 

� improved avenues of communication between external auditors and shareholders. 

  

 

 17.6 Legal Backing for Accounting Standards. 

 

17.6.1 In its First Report the Commission referred to the lack of legal backing for accounting 

standards (or accounting practice or accounting principles) as follows: 
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"Section 286(3) of the Companies Act provides that the annual financial 

statements of a company must, in conformity with generally accepted accounting 

practice, fairly present the state of affairs of the company and its business as at 

the end of the financial year concerned and the profit or loss of the company for 

that financial year and shall for that purpose be in accordance with and include 

at least the matters prescribed by Schedule 4, insofar as they are applicable, and 

comply with any other requirements of the Act. 

Unfortunately a statutory enforced statement of generally accepted accounting 

practice does not exist in South Africa.(4) 

17.6.2 The existence of the problem is recognized by the auditing profession. 

17.6.3 In 1973 the South African Accounting Practices Board was established to consider, 

prepare, issue and publish statements of generally accepted accounting practice (GAAP) 

prepared by the (then) National Council of Chartered Accountants (SA) (now SAICA). 

The Accounting Practices Board has no statutory standing but the South African Public 

Accountants and Auditors Board has issued a circular supporting the statements of GAAP 

issued by the Accounting Practices Board.(5) 

 17.6.4 In the statement AC 100 issued by SAICA, the following is stated: 

�In 1977 the APB obtained Senior Counsel�s opinion on the following questions: 

• Does compliance with a statement of GAAP, issued by the APB, constitute compliance 

with the requirements of Section 286(3) of the Companies Act? 

• Does non-compliance with these statements constitute a contravention of the 

requirements of Section 286(3)of the Companies Act? 
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The following is a summary of Senior Counsel�s opinion: 

• With reference to the first question posed, Senior Counsel is of the opinion that, having 

regard to the procedure adopted by the APB in considering and approving statements of 

GAAP and to the composition of the APB, that to the extent that a company in drawing 

up its financial statements complies with, and an auditor in carrying out his duties 

follows, a statement of the APB, they �can safely assume that they have complied with 

the provisions of the Companies Act in respect of �generally accepted accounting 

practice'. 

• In discussing the second question, Senior Counsel expressed the opinion that �the 

question whether any particular practice complies with the statutory requirement remains 

a matter of fact and of professional opinion to be decided upon the merits of each 

particular case� and the existence of an APB statement therefore constituted evidence of 

what generally accepted accounting practice was, but need �not necessarily be decisive�.  

It therefore �does not necessarily follow that non-compliance with these statements will 

constitute contravention� of the requirements of the Companies Act. 

• Counsel reached the conclusion that, while compliance with APB statements removes 

any fear of non-compliance with the requirements of the Companies Act to conform 

with generally accepted accounting practice, non-compliance �could� or �may� constitute 

a contravention of the Act in that regard, but would not necessarily do so. 

• Counsel, however, also pointed out that statements issued by the APB were likely to 

win growing acceptance from the profession and the business community.  Consequently 

a practice which �today may be regarded as within the limits of the permissible, although 

it is not in accordance with the statement of the Board, may well within a few years or 

less be regarded as falling outside those limits�. 

 

17.6.5 Legal backing for accounting standards is recognized in many jurisdictions and is 

widely supported by professional organizations. 

 

17.6.6 Some examples of legal backing for accounting standards are 

 

Australia 

 

  "(9) 'AASB' means the Australian Accounting Standard Board. 
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   'accounting standard' means: 

 

    (a) an instrument in force under section 334;  or 

  

    (b) a provision of such an instrument as it so has effect. 

 

(296) Compliance with accounting standards and regulations 

(Corporations Law) (Amended by Act No. 61 of 1998) 

 

(1) The financial report for a financial year must comply with the 

accounting standards.  However, a small proprietary company's 

report does not have to comply with particular accounting standards 

if: 

 

(a) the report is prepared in response to a shareholder direction 

under section 293;  and 

 

(b) the direction specifies that the report does not have to 

comply with those accounting standards. 

 

  (334) Accounting standards (Corporations Law) 

 (Amended by Act No. 61 of 1998 

 

(1) The AASB may make accounting standards for the purposes of this 

Law.  The standards must be in writing and must not be inconsistent 

with this law or the Regulations". 

 

 India 

 

"(211) (3C) For the purposes of this section, the expression 'accounting 

standards' means the standards of accounting recommended by the Institute of 

Chartered Accountants of India constituted under the Chartered Accountants Act, 

1949 (38 of 1949), as may be prescribed by the Central Government in consultation 

with the National Advisory Committee on Accounting Standards established under 

subsection (1) of section 210A: 

 

Provided that the standard of accounting specified by the Institute of Chartered 

Accountants of India shall be deemed to be the Accounting Standards until the 

accounting standards are prescribed the Central government under this subsection". 
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 Pakistan 

 

"234 (3) Subject to the provisions of this Ordinance, in the case of a listed 

company: 

 

  (i) such International Accounting Standards and other standards shall 

be followed in regard to the accounts and preparation of the balance 

sheet and profit and loss account as are notified for the purpose in 

the official Gazette by the Authority". 

 

17.6.7 Although some experts have little faith in the efficacy of legal backing for accounting 

standards, it should at least close one avenue of escape used by dishonest or inept auditors, 

namely the inexactitude of the concept of 'generally accepted'. 

 

17.6.8 It is recommended that legal backing for accounting standards be introduced by 

means of the following definition in the Companies Act: 

'generally accepted accounting practice' means the accounting statements issued 

from time to time by the South African Institute of Chartered Accountants, 

approved by a fully represenative Accounting Practices Board(6) and published 

by the Minister in the Gazette'. 

 

 

 17.7 Annual Report on the Affairs of the Company 

 

 17.7.1 In some of the jurisdictions in the Pacific Rim, corporation laws require directors 

to cause a report on the activities of companies to be attached to the annual balance sheets. 

 

17.7.2 As an example, the Companies Act of Malaysia (section 169) requires the report 

to include information regarding 

 

�(6)  (a) ............. 
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(b) the principal activities of the company in the course of the financial 

year and any significant change in the nature of those activities 

during that period; 

(c)  the net amount of the profit or loss of the company for the financial 

year after provision for income tax; 

(d) the amounts and particulars of any material transfers to or from 

reserves or provisions; 

(e) where, during the financial year, the company has issued any shares 

or debentures, the purposes of the issue, the classes of shares or 

debentures issued, the number of shares of each class and the 

amount of debentures of each class, and the terms of issue of the 

shares and debentures of each class; 

���. 

(i) whether the directors (before the profit and loss account and balance 

sheet were made out) took reasonable steps to ascertain what action 

had been taken in relation to the writing off of bad debts and the 

making of provision for doubtful debts, and satisfied themselves that 

all known bad debts had been written off and that adequate provision 

had been made for doubtful debts; 

(j) whether at the date of the report the directors are aware of any 

circumstances which would render the amount written off for bad 

debts or the amount of the provision for doubtful debts inadequate to 

any substantial extent and, if so, giving particulars of the 

circumstances; 

(k) whether the directors (before the profit and loss account and balance 

sheet were made out) have taken reasonable steps to ensure that any 

current assets which were unlikely to be realized in the ordinary 

course of business including their value as shown in the accounting 

records of the company have been written down to an amount which 

they might be expected so to realize; 
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(l) whether at the date of the report the directors are aware of any 

circumstances: 

(i) which would render the values attributed to current assets 

in the accounts misleading; 

(ii)  which have arisen which render adherence to the existing 

method of valuation of assets or liabilities of the company 

misleading or inappropriate; and, if so, giving particulars of 

the circumstances; 

 (m) ........ 

 (n) ........ 

(o) whether at the date of the report the directors are aware of any 

circumstances not otherwise dealt with in the report or accounts 

which would render any amount stated in the accounts misleading 

and, if so, giving particulars of the circumstances; 

(p) whether the results of the company�s operations during the financial 

year were, in the opinion of the directors, substantially affected by 

any item, transaction or event of a material and unusual nature and, 

if so, giving particulars of that item, transaction or event and the 

amount or the effect thereof, if known or reasonably ascertainable; 

and 

(q) whether there has arisen in the interval between the end of the 

financial year and the date of the report any item, transaction or 

event of a material and unusual nature likely, in the opinion of the 

directors, to affect substantially the results of the company�s 

operations for the financial year in which the report is made and, if 

so, giving particulars of the item, transaction or event. 

(7) In subsection (6) of this section, the expression �any item, transaction or 

event of a material and unusual nature� includes but is not limited to: 

(a) any change in accounting policies adopted since the last report; 
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(b) any material change in the method of valuation of the whole or any 

part of the trading stock; 

(c) any material item appearing in the accounts or consolidated accounts 

for the first time or not usually included in the accounts or 

consolidated accounts; and 

(d) any absence from the accounts or consolidated accounts of any 

material item usually included in the accounts or consolidated 

accounts.� 

The penalty for the making of false or misleading statements or reports is imprisonment for 10 

years or a fine of 250 000 Ringgit, (approximately R 375 000) or both. 

The penalty sections 364 and 364A read as follows: 

�s364 ����.. 

(2) Every person who in any return, report, certificate, balance sheet or other 

document required by or for the purposes of this Act makes or authorises the making 

of a statement false or misleading in any material particular knowing it to be false or 

misleading or intentionally omits or authorises the omission or accession of any matter 

or thing thereby making the document misleading in a material respect shall be guilty 

of an offence against this Act. 

Penalty:  Imprisonment for ten years or 250 000 ringgit or both. 

(3) For the purposes of subsection (2) where a person at a meeting votes in 

favour of the making of a statement referred to in that subsection knowing it to be 

false, he shall be deemed to have authorised the making of that statement. 
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s364A. False reports (Companies Act) 

(1) An officer of a corporation who, with intent to deceive, makes or furnishes or 

knowingly and wilfully authorises or permits the making or furnishing of, any false or 

misleading statement or report to: 

(a) a director, auditor, member, debenture holder or trustee for debenture holders 

of the corporation; 

(b) in the case of a corporation that is a subsidiary, an auditor of the holding 

company; 

(c) a prescribed Stock Exchange whether within or without Malaysia or an officer 

thereof; or 

(d) the Securities Commission established under the Securities Commission Act 

1992 

relating to the affairs of the corporation shall be guilty of an offence against this Act. 

Penalty:  Imprisonment for ten years or 250 000 ringgit or both. 

(2) In subsection (1) �officer� includes a person who at any time has been an 

officer of the corporation.� 

17.7.3 It is recommended that directors of South African public companies be 

required to cause an audited report on the activities of the company to be attached to the 

annual balance sheet, with contents similar to that required by section 169 of the 

Companies Act of Malaysia, and stating their opinion, with the grounds therefor, as to the 

prospects of the business of the company and of its subsidiaries and of any subsidiary or 

business undertaking to be acquired. 

 

 17.8 The Civil Liability of Directors 
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 17.8.1 Codification of the fiduciary duties of directors is recommended (see Chapter 14) and 

should be complemented by a civil liability imposed by statute for the negligent, reckless or 

intentional disregard thereof. 

 

 17.8.2 Examples of civil and criminal liability imposed on directors in some other 

jurisdictions and referred to in the First Report are 

 

Argentina 

�Administrators and representatives of a company must perform their duties with loyalty 

and with the diligence of good businessmen.  Those persons who fail to meet these 

obligations shall be jointly, severally and unlimitedly liable for damages and losses that 

result from their action or omission.� 

(Article  59 of the Companies Act) 

�Damage caused to a company by fraud or negligence of the members or of anyone who 

controls it, shall incur such parties in the joint obligation to pay compensation without 

their claiming compensation from the profits that their act afforded to other businesses. 

A partner or controller who uses funds or goods of the company for his own use or 

negotiates on his own account or for that of third parties, is obligated to bring the 

resulting profits to the company;  the losses being to his exclusive account.� 

(Article  54 of the Companies Act) 

Belgium 

 

�Directors are responsible pursuant to the common law for the execution of the mandate 

which they have received and for their acts within their management. 

They are jointly and severally liable both to the corporation or towards third parties for 

all damages resulting from a violation of the provisions of this title or of the corporate 

charter.  They shall be released from this liability, with respect to violations in which they 

have not participated, only if no fault can be attributed to them and if they have 

denounced these violations to the first general meeting taking place after they have 

learned of the violation.� 

(Act 62 of the Commercial Companies Law) 
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Brazil 

�In exercising his duties, a company officer shall employ the care and diligence which an 

active and honest man customarily employs in the administration of his own affairs.� 

(Article 153 of the Corporation Law) 

�An officer shall not be personally liable for commitments undertaken on behalf of the 

company and by virtue of normal administrative acts;  he shall, however, answer in civil 

courts for losses caused when he acts:- 

(1) with negligence or fraud, within his attributions of powers; 

(2) in violation of law or corporate by-laws.� 

(Article 158 of the Corporation Law) 

Canada 

�(1) Every director and officer of a corporation in exercising his powers and 

discharging his duties shall  � 

(a) act honestly and in good faith with a view to the best interests of the 

corporation;  and 

(b) exercise the care, diligence and skill that a reasonably prudent person 

would exercise in comparable circumstances. 

(2) Every director and officer of a corporation shall comply with this Act, the 

regulations, articles, by-laws and any unanimous shareholder agreement. 

(3) Subject to subsection 146(5), no provision in a contract, the articles, by-laws or a 

resolution relieves a director or officer from the duty to act in accordance with 

this Act or the regulations or relieves him from liability for a breach thereof.� 

Chile 

�The culpability of the directors who are jointly and severally liable for damages to the 

company, shareholders or third parties, shall be presumed in the following cases: 

(1) If the company does not keep books or registers; 
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(2) If provisional dividends are distributed when there are accumulated losses, with 

respect to the directors who concurred in the respective decision; 

(3) If the company hides its assets, acknowledges supposed debts or similar disposals. 

The culpability of a director or directors shall also be presumed where they unduly 

benefit, directly or through another individual or legal person from a company 

transaction which, at the same time, causes damage to the company.� 

�The board of directors must furnish sufficient, faithful and timely information to the 

shareholders and to the public, as the law and, as the case may be, the Superintendent 

determines with respect to the legal, economic and financial situation of the Company. 

If the violation of this obligation causes damage to the company, the shareholders or to 

third parties, the directors in violation shall be jointly and severally liable for the damages 

caused.  The preceding provision shall apply notwithstanding the administrative sanctions 

which the Superintendent may apply and the other penalties which the law establishes, as 

the case may be.� 

(Articles 45 and 46 of the Corporation Law) 

Italy 

�Liability in respect of the company.  The directors must perform the duties imposed on 

them by law and by the company contract as trustees (Article 1710) and are jointly 

(Article 1292) responsible toward the company for losses deriving from non-performance 

of such duties, unless these are the particular province of the executive committee or of 

one of several administrators. 

In every case the directors are jointly responsible (Article 1292) if they have not exercised 

supervision of the general progress of management, or if being aware of prejudicial acts, 

they have not done their utmost to prevent their performance or to eliminate or mitigate 

the harmful results. 

Liability for acts and omissions of the administrators does not extend to those among 

them who being blameless registered without delay their dissent in the attendance book 

and minutes of the board, and who have immediately notified the presiding authority of 

the auditing collegium.� 

(Article 2392 of the Civil Code) 
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�Liability to company creditors. The directors are responsible to company creditors to 

fulfil their duties with respect to the safeguarding of the company assets. 

The creditors may file suit when the company assets prove insufficient to meet their 

credits.� 

(Article 2394 of the Civil Code) 

Japan 

�In any of the following cases, directors who have done the act mentioned therein shall be 

jointly and severally liable for payment or in damages to the corporation as to the amount 

which has been illegally distributed in the case of Item 1, the amount unpaid in the case of 

item 2, and the amount of damage caused to the corporation in the cases of items 3 

through 5. 

1. Where a proposal for distributing profits in contravention of the provisions of 

Article 290, paragraph 1, has been submitted to a general meeting, or if they have 

distributed money in violation of Article 293-5, paragraph 3. 

2. Where money has been lent to other directors. 

3. Where a transaction has been effected in contravention of the provisions of 

Article 264, paragraph 1. 

4. Where a transaction mentioned in the preceding Article has been effected. 

5. Where an act in contravention of laws or ordinances or of the Articles of 

Incorporation has been done. 

Where any act mentioned in the preceding paragraph has been done in accordance with a 

resolution of the board of directors, the directors who have assented to the resolution shall 

be deemed liable for the act. 
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The directors who participated in the resolution of the preceding paragraph and who 

have not expressed their dissent in the minutes shall be presumed to have assented to such 

resolutions.� 

(Article 266 of the Company Law) 

Malaysia 

�As to the duty and liability of officers (Companies Act) 

(1) A director shall at all times act honestly and use reasonable diligence in the 

discharge of the duties of his office. 

����.. 

(5) This section is in addition to and not in derogation of any other written law or 

rule of law relating to the duty or liability of directors or officers of a company.� 

(Section 132 of the of the Companies Act) 

�If in the course of the winding up of a company or in any proceedings against a company 

it appears that an officer of the company who was knowingly a party to the contracting of 

a debt had, at the time the debt was contracted, no reasonable or probable ground of 

expectation, after taking into consideration the other liabilities, if any, of the company at 

the time, of the company being able to pay the debt, the officer shall be guilty of an 

offence against this Act.� 

(Section 303(3) of the Companies Act) 

�If in the course of the winding up of a company or in any proceedings against a company 

it appears that any business of the company has been carried on with intent to defraud 

creditors of the company or creditors of any other person or for any fraudulent purpose, 

the Court on application of the liquidator or any creditor or contributory of the company 

may if it thinks proper so to do declare that any person who was knowingly a party to the 

carrying on of the business in that manner shall be personally responsible, without any 

limitation of liability, for all or any of the debts or other liabilities of the company as the 

Court directs.� 

(Section 304(1) of the Companies Act) 
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�(5) Where any business of a company is carried on with the intent or for the purpose 

mentioned in subsection (1) every person who was knowingly a party to the carrying on of 

the business with that intent or purpose shall be guilty of an offence against this Act. 

Penalty:  Imprisonment for three years or 10 000 ringgit. 

(6) This section shall have effect notwithstanding that the person concerned is 

criminally liable apart from this section in respect of the matters on the ground of which 

the declaration is made.� 

(Section 304 (5) and (6) of the Companies Act) 

Mauritius 

�Standard of Care and Civil Liability of Officers  (1)  Every officer of a company shall 

exercise: 

(a) the powers and discharge the duties of his office honestly, in good faith 

and in the best interests of the company;  and 

(b) the degree of care, diligence and skill that a reasonably prudent person 

would exercise in comparable circumstances. 

(2) Where a director of a public company also holds office as an executive he shall 

exercise the degree of care, diligence and skill which a reasonably prudent and 

competent executive in his position would exercise. 

(3) Without limiting any liability of a director under section 102(2), where an officer 

commits any breach of his duties under the Sub-Part: 

(a) the officer and every person who knowingly participated in the breach 

shall be liable to compensate the company for any loss it suffers as a 

result of the breach; 

(b) the officer shall account to the company for any profit made by him as a 

result of such breach;  and 

(c) any contract or other transaction entered into between the officer and the 

company in breach of those duties may be rescinded by the company.� 
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(Section 112 of the Companies Act) 

The Netherlands 

�1. In case of bankruptcy of a corporation, each managing officer is jointly and 

severally liable towards the estate for the amount of the liabilities insofar as these cannot 

be satisfied through liquidation of the other assets if the management has performed its 

tasks in an obviously improper manner and it is likely that this is an important cause of  

the bankruptcy. 

2. In case the management has not performed its obligations in articles 10 or 394, it 

shall be supposed that it has performed its tasks improperly and that such improperly 

performed tasks are an important cause of the bankruptcy.  The same applies in case the 

company is a fully liable partner (general partner) of a general partnership or limited 

company and the obligations in article 6 of the Code of Commerce are not performed.  An 

unimportant omission shall not be taken into consideration. 

3. Not liable is the director who proves that the improper performance of his duties 

through management was not attributable to him and that he was not negligent in taking 

measures to prevent the consequences thereof.� 

(Section 138 of Civil Code) 

Singapore 

�SECTION 401.  False or misleading statement (Companies Act) 

(1) Every corporation which advertises, circulates or published any statement of the 

amount of its capital which is misleading or in which the amount of nominal or 

authorised capital is stated without the words �nominal� or �authorised�, or in 

which the amount of capital or authorised or subscribed capital is stated but the 

amount of paid-up capital or the amount of any charge on uncalled capital is not 

stated as prominently as the amount of authorised or subscribed capital is stated, 

and every officer of the corporation who knowingly authorises, directs or 

consents to, such advertising, circulation or publication shall be guilty of an 

offence. 
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(2) Every person who in any return, report, certificate, balance sheet or other 

document required by or for the purposes of this Act wilfully makes or authorises 

the making of a statement false or misleading in any material particular knowing 

it to be false or misleading or wilfully omits or authorises the accession of any 

matter or thing without which the document is misleading in a material respect 

shall be guilty of an offence and shall be liable on conviction to a fine not 

exceeding $10 000 or to imprisonment for a term not exceeding 2 years or to both. 

(3) For the purposes of subsection (2), where a person at a meeting votes in favour of 

the making of a statement referred to in that subsection he shall be deemed to 

have authorised the making of that statement. 

SECTION 402.  False reports  (Companies Act) 

(1) An officer of a corporation who, with intent to deceive, makes or furnishes, or 

knowingly and wilfully authorises or permits the making or furnishing of, any 

false or misleading statement or report to: 

(a) a director, auditor, member, debenture holder or trustee for debenture 

holders of the corporation; 

(b) in the case of a corporation that is a subsidiary, an auditor of the holding 

company;  or 

(c) a stock exchange in Singapore or elsewhere or an officer thereof or the 

Securities Industry Council,; 

relating to the affairs of the corporation, shall be guilty of an offence and shall be 

liable on conviction to a fine not exceeding $10 000 or to imprisonment for a term 

not exceeding 2 years or to both. 

(2) In subsection (1), �officer� includes a person who at any time has been an officer 

of the corporation.� 
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Spain 

�1. The administrators shall be liable to the company, to the shareholders and to the 

company creditors for the damage they cause by acts contrary to the Law or the by-laws, 

or for those carried out without the diligence with which they should fulfil their duties. 

2. All the members of the organ of administration that carries out a damaging act 

or resolution shall be jointly and severally liable, unless they prove that, not having 

intervened in its adoption and execution, they did not know of its existence or, knowing of 

it, they did all that they were able to avoid the damage, or else, they were expressly 

opposed to it. 

3. In no case shall the circumstance that the damaging act or resolution had been 

adopted, authorised or ratified by the general meeting exempt them from liability.� 

(Article 133 of the Companies Act) 

Sweden 

�A founder, a director or a managing director who in performing his duty deliberately or 

negligently causes damages to the company shall compensate it for the damage caused.  

The same rule shall apply when a shareholder or others have suffered damage through a 

violation of this Act or the articles of association.� 

(Chapter XV Section 1 of the Stock Corporations Companies Act) 

Switzerland 

�The members of the board of directors and all persons who occupy a managerial position 

or liquidators are liable for damages to the company, as well as to each stockholder or 

company creditor by their wilful or negligent failure to perform their duties. 

Those who legally delegate the exercise of their duties or powers to another organ of the 

company shall likewise be liable for damages caused by the latter, unless they prove to 

have taken every care possible under the circumstance in matters of choices, instruction 

and inspection.� 

(Article 754 of the Code of Obligations) 
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�All persons who are occupied with the verification of the annual statements and of the 

group statements, with the formation of the company, as well as with the increase or 

reduction of capital stock shall be liable to the company, as well as to each shareholder or 

business creditor, for the damage which they cause them by their wilful or negligent 

failure to perform their duties.� 

(Article 755 of the Code of Obligations) 

  

17.8.3 It is recommended that where a director or officer of a company commits 

any breach of his duties whether intentionally or negligently, the director or officer should 

be liable  

 

(a) to compensate the company for any loss it suffers as a result of the breach; 

 

(b) to compensate any shareholder for any damages suffered as a result of the 

breach. 

 

 

17.9 Stricter Duties of External Auditors to Report Irregularities 

 

17.9.1 Problems relating to ineffectual South African legislation regarding the duties of 

auditors to report irregularities were stated as follows in the First Report.(7) 

 

"16.1 As pointed out, section 20(5) of the Public Accountants' and Auditors 

Act, No. 80 of 1991, requires the auditor of an undertaking to take certain steps 

 

 'if he is satisfied' or 'has reason to believe' 

 

that in the conduct of the affairs of the undertaking 

 

'a material irregularity' has taken place or is taking place which 'has 

caused' or 'is likely to cause' financial loss to the undertaking or any of its 

members or creditors. 

   

These provisions are lacking in clarity, are difficult to police, and the steps which 

the auditor has to take are time-consuming. 

 

The phrases 'material irregularity', 'is satisfied', 'likely to cause loss, 'has been 

satisfied', 'adequate steps', mean that in a given situation a particular auditor is 
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required to form an opinion which might differ from the opinion of another 

auditor, given the same facts. 

 

Thus one auditor might be satisfied that a 'material' irregularity has taken place 

which is likely to cause financial loss, while another auditor might not share his 

view. 

 

One auditor might be satisfied that adequate steps have been taken for the 

prevention of loss likely to be caused and another might not agree. 

 

If, say, serious theft or fraud is discovered, the auditor is first obliged to despatch 

a report in writing to the person in charge of the undertaking.  If he does not 

receive a satisfactory reply within 30 days thereafter, then only is the matter 

reported to the Board which may then, in its discretion, report it to other 

authorities or interested persons. 

 

The inevitable delay means that all the assets of a company could disappear 

before the relevant authority is eventually notified by the Board.(7) 

 

16.2 An auditor should probably be required to report all irregularities to all 

interested parties whether the irregularities are, in his opinion, material or 

immaterial. 

 

The materiality of a particular irregularity or the frequent occurrence of what 

normally would be regarded as immaterial irregularities, should be known to the 

particular supervisor, or shareholders or creditors of the entity concerned. 

 

If all irregularities are required to be reported it would remove the element of 

subjectivity created by the undefined concept of 'materiality'. 

 

16.3 In the Scandinavian countries companies are required to minute matters 

pointed out by the auditors to directors and managers. 

 

Denmark 

For the use of the board of directors the auditor shall maintain an audit book in 

which he shall state the audit functions that have been performed and such 

irregularities concerning the company�s bookkeeping and accountancy that might 
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have been ascertained.  The audit book shall be produced at any meeting of the 

board of directors and any entry into the book shall be signed by all members of 

the board. 

(Section 92 of the Companies Act) 

Norway 

Matters which the auditor has pointed out to the board of directors or manager 

shall be entered in a record book or otherwise set forth in writing.  The board 

shall keep the record book and documents in safe custody. 

(Section 10 - 10 of the Law on Joint Stock Companies) 

Sweden 

Remarks directed by the auditors to the board of directors or the managing 

director shall be recorded in minutes or in a separate document which shall be 

given to the board of directors and preserved by the board in a safe manner. 

(Section 11 of the Stock Corporations Companies Act) 

6.10 To persuade auditors to report irregularities, some countries introduced 

severe penalties for failing to so report. 

 

Examples thereof are the following: 

France 

Commissioners of accounts (auditors) have to 

� inform shareholders at their meeting of the irregularities and inaccuracies 

discovered by them in the course of the performance of their duties;  and 

 

� disclose to the Public Prosecutor the punishable offences of which they 

have knowledge. 

(Article 233 of the Companies Law) 
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� Any auditor who knowingly gives or confirms false information relating to 

a company or who does not disclose the offences to the public prosecutor is 

punishable by imprisonment for a period from 1 to 5 years or by a fine of 2 

000 francs to 100 000 francs or to both the imprisonment and the fine. 

(Article 457 of the Companies Law) 

Iran 

The auditor must report 

� �any violation of default in company�s affairs on the part of directors or 

the managing director� to the first general meeting; and 

 

� any offence he discovers to �the competent judicial authorities as well as 

to the first general meeting�. 

(Article 151 of the Commercial Code) 

� An auditor who deliberately furnishes a general meeting with false 

information concerning the state of the company or who certifies such 

false information in his report is �liable to corrective imprisonment of 

three months to two years�. 

(Article 267 of the Commercial Code) 

 

Malaysia 

An auditor who is satisfied that 

� there has been a breach or non-observance of any of the provisions of the 

Companies Act; and 

� the circumstances are such that in his opinion the matter has not been or 

will not be adequately dealt with by comment in his report on the 

accounts or by bringing the matter to the notice of the directors of the 

company, 

he must forthwith report the matter to the Registrar of Companies; 
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the penalty for non-compliance is imprisonment for two years or a fine of 30 000 

ringgit, or both. (Section 174 (8) of the Companies Act)". 

  

17.9.2 The duty of auditors to report irregularities is sometimes seen by them as a breach of a 

fundamental duty not to disclose confidential information. 

 

17.9.3 SAICA stated its views as follows (29.1.1999): 

 

 "Whistle blowing 

  

Section F, paragraph 40 of SAICA's submission to the Commission of Inquiry states 

that the concept of reporting irregularities could be enhanced if legislation facilitating 

whistle blowing could be introduced.  Having recently re-examined this matter, we 

would like to add the following comments. 

 

Introducing legislation to protect whistle blowing auditors can have a far-reaching 

effect.  The whistle blowing auditor is bound by a common law duty not to disclose 

confidential information acquired during the performance of professional services.  

This duty is encapsulated as a fundamental principle in the Code of Professional 

Conduct of the Public Accountants' and Auditors' Board. 

 

The auditor finds himself in an untenable position.  If he comes across information 

indicating irregularities and misconduct on the part of the client or employer, or even 

on the part of a fellow auditor, the public expects him to be a watchdog and report it to 

an appropriate third party.  However, if he does report the alleged misconduct, such 

act may constitute a breach of the duty of confidentiality. 

 

In South African law, there is no definite legislative protection for auditors to blow the 

whistle.  Although various status such as the Constitution, the Draft Open democracy 

Bill, the Labour Relations Act, the Banks Act and the Public Accountants and 

Auditors Act deal with this issue, either directly or indirectly, there is no definitive 

protection for a whistle blower. 

 

In terms of the common law, however, there are exceptions to the duty of 

confidentiality.  These are: 

 

a. When disclosure is authorised 
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b. When disclosure is required by law 

 

 c. When there is a a professional duty or right to disclose: 

 

� to comply with technical standards and other requirements; 

 

� to protect the professional interests of a member in legal 

proceedings; 

 

� to comply with the quality review of the Institute; 

 

� to respond to an inquiry or investigation by the Investigation or 

Disciplinary Committee. 

 

These exceptions, found in SAICA's Code of Professional Conduct, are also reflected 

in the matter of Densam (Pty) Ltd vs Cywilnat (Pty) Ltd, 1991(1) SA100, which dealt 

with the banker/customer relationship, and the situation where 'public interest' permits 

one to breach the duty of confidentiality. 

 

Uncertainty surrounds the concepts of 'professional duty' and' public interest', and it 

appears that no definitive judgement on this matter has been delivered.  This 

uncertainty will be a deterrent to blow the whistle and therefore reiterate our original 

submission that it is in the broader interest of society to protect whistle blowing 

auditors via separate legislation. 

 

Having carefully considered the options, SAICA has come to the conclusion that 

whistle blowing legislation is required in South Africa and it proposes that the 

Commission's Report should make such a recommendation". 

  

17.9.4 Dr Brenda Porter, the Director of Accounting Research at Cranfield University, 

Bedford, UK, has submitted her paper 'Auditors' Responsibilities with respect to Fraud in 

Anglo-American Countries � A Controversial Issue' to the Commission.  It is reproduced in 

full.(8) 

  

17.9.5 The auditing profession does not distinguish between professional services rendered 

when approached to do so on a voluntary basis, and professional services rendered when the 

appointment is mandatory in terms of a statute which seeks to protect the minority 

shareholders, other investors, regulators and the public. 
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 While there might be a common law duty, similar to that of ordinary employees, not to disclose 

confidential information when voluntarily employed, such a duty should not exist when 

auditors are appointed in terms of a statute which seeks to protect the uninformed. 

 

 17.9.6 In addition, the auditing profession seems to believe that the external auditor of a 

company has a duty of confidentiality towards the directors or other managers or the majority 

shareholders of the company.  The profession seems to have difficulty in accepting that the 

client consists of all the shareholders whether part of the majority or part of the minority, and 

that no separate duty of confidentiality exists towards the directors, managers or majority 

shareholders. 

  

17.9.7 After further deliberation, SAICA has come to the conclusion that 

 

� the delay in reporting material irregularities which is caused by the provisions of 

section 20(5) is no longer acceptable; 

 

� irregularities which have been reported in terms of section 20(5), as well as 

irregularities not reported because sufficient steps had been taken to prevent or recover 

loss should, in the interest of transparency and keeping stakeholders informed, be 

reported on in the annual financial statements of the entity concerned. 

 

 17.9.8 However, SAICA is still of the view that 

 

� to prevent a proliferation of reports on trifling matters only material irregularities 

should be reported; 

 

� immediate reporting of irregularities should not be mandatory, but be left to the 

discretion  of the auditor. 

 

 The submission is reproduced in full.(9) 

  

 17.9.9 During November 1998 a National Accountancy Consultative Forum was held under 

the auspices of the then Deputy Minister of Finance, Ms Gill Marcus, to enable all interested 

parties to make representations regarding the contents of a new accounting profession bill. 
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 17.9.10 Thereafter a proposed Bill was drafted by the Forum's Coordinating Committee.  

The latest version of that bill, the 'Draft Accountancy Profession Bill, 2001' contains the 

following provisions dealing with the obligation of auditors to report irregularities. 

  

(16)  "(5) (a) For the purposes of this subsection� 

'reportable irregularity' means any unlawful act or omission 

committed by any person in the conduct of the management or 

control of an entity, which � 

 

(i) has caused or is likely to cause financial loss to the entity or 

to any partner, member, shareholder or creditor of the 

entity;  or 

 

(ii) is fraudulent or amounts to theft;  or 

  

(iii) represents a material breach of any fiduciary duty owed by 

such person to any partner, member, shareholder, or creditor 

of the entity, or under any law applying to the entity or the 

conduct or management thereof; 

 

'statutory regulator', in relation to an entity regulated by any law, 

means the regulator established in respect of the entity by or under 

such law. 

 

(b) (i) A registered auditor who acts as auditor of an entity and who 

is satisfied [or] has reason to believe that a reportable 

irregularity has taken place or is taking place in respect of 

such entity, must without delay dispatch a report in writing to 

the person in charge of that entity and all members of the 

board of directors or other controlling body thereof, giving 

particulars of the irregularity, and at the same time drawing 

the attention of such persons to the provisions of this 

subsection, and requesting all such persons individually and 

collectively to acknowledge receipt of such report in writing. 
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 (ii) If, in the opinion of the registered auditor, the risk of financial 

loss to the entity, or to any of its partners, members, 

shareholders or creditors, would be materially increased by 

any delay, the auditor must simultaneously with the dispatch 

of a report in terms of subparagraph (i) furnish the statutory 

regulator of the entity concerned or, where no such regulator 

exists, the RBA, with copies of the report and such other 

information and particulars as the auditor deems fit. 

 

(c) Unless the registered auditor has, within 30 days after the date of 

dispatching the report referred to in paragraph (b)(i) and after 

renewed investigation, been satisfied that no reportable irregularity 

has taken place or is taking place, or that the relevant irregularity has 

ceased and that adequate steps have been taken for the recovery of 

any loss (if any), the auditor must after expiry of the said period of 

30 days without delay � 

 

 (i) if a copy of the report has been furnished to a statutory 

regulator or the RBA under paragraph (b)(ii), furnish that 

regulator or the RBA with any acknowledgements of 

receipt received from the relevant person in charge of the 

entity and other members of the relevant board or body 

mentioned in paragraph (b)(i), other replies so received and 

any other information and particulars as the auditor may 

deem fit;  or 

 

 (ii) if such copy of a report has not been so furnished, furnish 

the statutory regulator of the relevant entity or, where no 

such regulator exists, the RBA, with copies of the report 

and of any acknowledgements of receipt received from the 

person in charge and other members of the relevant board 

or body mentioned in paragraph (b)(i), any other replies so 

received and any other information and particulars as the 

auditor may deem fit. 
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(d) The RBA and the statutory regulator may disclose any information 

furnished to it in terms of this subsection to any state official vested 

with a statutory interest in the entity, or any partner, member, 

shareholder or creditor of the entity involved, or any juristic person 

of whom the entity is a member or who is vested with authority over 

the entity or who has the power to take disciplinary steps in respect 

of the entity, or to the committee of any stock exchange on which 

shares of the entity are listed or, if the RBA or such regulator 

believes it to be in the best interest of the public, to any other person, 

institution or body. 

 

(e) For the purpose of determining whether any reportable irregularity 

has taken place or is taking place, a registered auditor may carry out 

such investigations as the auditor may deem fit. 

 

(f) Nothing in this subsection confers upon any person any right of 

action against a registered auditor which, but for the provisions of 

this subsection, such person would not have had". 

 

17.9.11 As can be seen, the proposed bill basically follows the views of SAICA 

 

� as to the type of irregularity which should be reported; 

 

� when it should be reported; 

 

� that no reporting to the regulator should follow if the irregularity has ceased or if 

adequate steps had been taken to recover any loss. 

 

17.9.12 However, SAICA believes that all such reportable irregularities, whether cured or 

not, should be disclosed in the annual financial statements. 

 

This view was not shared by the Coordinating Committee of the Consultative Form;  why, is 

not clear. 

 

17.9.13 The view expressed by SAICA, that if all irregularities are reported it could result 

in a proliferation of reports on trifling matters, is obviously correct. 
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Unfortunately, this would be the lesser of two evils.  Experience in South Africa and elsewhere 

leads to the conclusion that auditors should not have a discretion whether or not to report 

irregularities, nor should they be allowed to decide whether an irregularity is material nor not. 

All professions have members who are incompetent or dishonest and the public should be 

protected against these as far as possible. 

 

17.9.14 The problems relating to the 'materiality' of irregularities are exacerbated by the 

fact that irregularities, whether material or not, are seldom reported by auditors. 

  

 17.9.15 The First Report stated  

"These problems are compounded by the fact that material irregularities are 

seldom reported by auditors.  This can be seen from the 1995 and 1996 reports of 

the Board. 

Bearing in mind that 2 058 companies were liquidated during 1994 and 1 719 

during 1995, that Attorneys-General and the Office for Serious Economic 

Offences cannot cope with the number of reported frauds and that the 

Commercial Crime Unit of the police cannot cope with the numerous 

contraventions of the Companies Act, the contents of the reports of the Board 

disclose a pathetic situation in regard to the reporting of material irregularities 

by auditors. 

The 1995 Report reads as follows: 

�Report of alleged material irregularities for the year ended 31 December 1995 

Notwithstanding the Board�s re-issued Circular No B3/91 which stipulated the 

manner in which these matters should be reported, a number of reports are still 

being received by the Board which do not comply with the Board�s requests  �  

particularly where matters will be reported to the Attorney-General.  Altogether 

57 reports were received. 

18 Reports received were onward reported by the Director : Legal to certain 

officials including the various Attorneys-General, the Commercial Branch of the 

South African Police, the Registrar of Companies, Registrar of Insurance, 

Commissioner of Inland Revenue, and SA Reserve Bank. 

These fell into the following categories: 
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 *  Trading under insolvent circumstances 3 

 *  Various contraventions of the Companies Act 61/1973 5 

 *  Contravention of the Insurance Act 27/1943 1 

 *  Contravention of the VAT Act 89/1991 2 

 *  Contravention of the Banks Act 94/1990 1 

 *  Contravention of the Exchange Control Regulations  1 

  *  Whereabouts of directors unknown 1 

 *  Fraud/theft 1 

 *  Contravention of the Income Tax Act  58/1962 2 

The remaining 39 reports received were not onward reported, but were retained 

on file for perusal by members or creditors. 

During the year the Board was informed of one prosecution by the Attorney-

General and two decisions not to prosecute. (These include matters referred to 

the Attorney-General in previous years). 

In the case prosecuted, the director was charged with contravening section 218(2) 

of the Companies Act.  He was acquitted.� 

 The 1996 report reads as follows: 

�Report of alleged material irregularities for the year ended 31 December 1996 

Notwithstanding the Board�s reissued Circular Nr B3/1991 which stipulated the 

manner in which these matters should be reported, a number of reports are still 

being received by the Board which do not comply with our requests � 

particularly in the case of matters which are to be onward reported to the 

Attorney-General.  Altogether 120 reports were received. 

Of the reports received, 21 were onward reported by the Director  : Legal to the 

following authorities: 

Various attorneys-general 
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The Commercial Branch of the South African Police Services 

The Registrar of Companies 

The Registrar of Insurance 

The Commissioner for Inland Revenue 

The South African Reserve Bank 

One or more of the law societies 

The Estate Agents Board 

The Auditor-General 

The Registrar of Medical Schemes 

These fell into the following categories: 

Trading under insolvent circumstances 7 

Various contraventions of the Companies Act, Act 61 of 1973 4 

Contravention of the VAT Act, Act 89 of 1991 1 

Contravention of the Exchange Control Regulations 2 

Fraud and/or theft 5 

Contravention of the Income Tax Act, Act 58 of 1962 1 

Contravention of the Share Blocks Control Act, Act 59 of 1980 1 

The remaining 105 reports received were not onward reported, but were retained 

on file for perusal by members or creditors. 

During the year the Board was informed of one prosecution by the Attorney-

General and four decisions not to prosecute. (These include matters referred to 

the Attorney-General in previous years.)  Obviously not all cases are referred to 

the attorneys-general. 

In the case prosecuted, various directors were charged with contravening section 

286(4)(a) of the Companies Act.� 

 

17.9.16 The failure of auditors to report irregularities is not restricted to South Africa. 
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 17.9.17 A perceived massive failure to report serious irregularities in Ireland has recently 

led to the appointment of a Review Group to consider inter alia 

 

"� Whether self-regulation in the auditing profession is working effectively and 

consistently; 

 

� Whether any new or revised structures and arrangements are necessary to 

improve public confidence, and if so, what forms should they take". 

 

The Review Group concluded that self-regulation is not working effectively and consistently 

and recommended the introduction of a Public Oversight Body for the auditing profession in 

Ireland.(10) 

  

17.9.18 The Commission is of the view that, as in France, an auditor, appointed in terms 

of a statute, should be required to report all transgressions of the law to all interested parties, 

whether the transgressions are, in the opinion of the auditor, material or immaterial.   

 

This would remove the element of subjectivity so often used as an excuse not to report, and 

would allow the minority shareholders or the regulators or other interested parties to decide 

themselves whether the transgression is material or whether the frequent occurrence thereof is 

material and whether remedial action should be taken. 

 

 17.9.19 It is recommended that external auditors should be obliged  to 

  

(a) report forthwith all irregularities which come to their attention in respect of the 

entity which they audit to the regulatory authorities; 

 

(b) at the expense of the entity report all such irregularities to the shareholders 

  

(i) at the following annual general meeting;, or if considered to be serious 

 

(ii) at a general meeting convened for that purpose by the auditor or by any 

other means which the auditor deems appropriate. 

 

 

17.10 Improved Avenues of Communication between External Auditors and 

Shareholders 
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 17.10.1 Section 281(c) of the South African Companies Act entitles the external auditor 

of a company to attend general meetings and to be heard at such meetings on any part of the 

business of the meeting which concerns him as an auditor. 

 

With the exception of the report on the annual financial statements, the right to attend and to be 

heard at general meetings is virtually the only other possible avenue of communication between 

auditors and shareholders. 

 

17.10.2 The lack of other avenues of communication is not restricted to South Africa and 

will be found in many other jurisdictions which followed the lead of the United Kingdom. 

 

17.10.3 In these jurisdictions comparative research into the duties of auditors seldom 

extend beyond the boundaries of which is referred to as the 'Anglo-Saxon' jurisdictions. 

 

17.10.4 The easily accessible prescribed duties of auditors in other jurisdictions such as in 

South and Central America, Europe, Asia and the Pacific Rim are ignored. 

 

17.10.5 Examples of the duties of auditors and of the avenues of communication between 

auditors and shareholders in some such jurisdictions and referred to in the First Report, are as 

follows: 

 

Argentina 

Auditors 

� must be invited to attend all meetings of the board of directors, of the executive 

committee of the board and of shareholders of a company, and may speak at such 

meetings; 

 

� must provide shareholders who represent not less than 2% of the capital of a company, 

with information on matters within the competence of the auditors whenever such 

shareholders request it; 

 

� may summon meetings of shareholders whenever they deem it necessary or whenever 

the directors fail to do so; 

 

� may insert matters on the agendas of meetings. 
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(Article 294 of the Commercial Companies Act) 

Bahama Islands  

Auditors 

� may similarly be required to attend meetings and answer questions relating to his 

duties. 

(Section 139 of the Companies Act) 

Canada 

(1) The auditor of a corporation is entitled to receive notice of every meeting of 

shareholders and at the expense of the corporation, to attend and be heard thereat on 

matters relating to the duties of an auditor. 

(2) If a director or shareholder of a corporation, whether or not the shareholder is entitled 

to vote at the meeting, has given written notice not less than ten days before a meeting 

of shareholders to the auditor or a former auditor of the corporation, the auditor or 

former auditor shall attend the meeting at the expense of the corporation and answer 

questions relating to his duties as auditor. 

(Section 168 of Canada Business Corporations Act) 

El Salvador 

Auditors  

� may submit matters they believe pertinent to the administration of the company for 

inclusion in the agenda of the general meeting of shareholders; 

 

� may convene ordinary and extraordinary general meetings of shareholders in the case 

of omission to do so by the directors and in any other case they judge to be convenient. 

(Article 291 of the Commercial Code) 

  

 France 

 
 Commissioners of accounts (auditors) have to  
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� inform shareholders at their meetings of the irregularities and inaccuracies  discovered 

by them in the course of the performance of their duties. 

(Article 233 of the Companies Law) 

Honduras 

Auditors  

� may submit matters they believe pertinent to the administration of the company for 

inclusion in the agenda of the general meeting of shareholders; 

� may convene ordinary and extraordinary general meetings of shareholders in the case 

of omission to do so by the directors and in any other case they judge to be convenient. 

(Article 233 of of the Commercial Code) 

Iran 

The auditor must report 

� 'any violation of default in company's affairs on the part of directors or the managing 

director' to the first general meeting. 

(Article 151 of the Commercial Code) 

Mexico 

Auditors 

* may include matters which they deem pertinent in the agendas for meetings of the 

board of directors or of stockholders; 

* may convene ordinary or extraordinary meetings of stockholders when the directors 

fail to do so, or whenever the auditors may deem it advisable to do so; 

* may attend all meetings of the board of directors and express their views at such 

meetings; 
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* may attend general meetings of stockholders and express their views at such meetings; 

* may, in general, exercise at any time an unlimited supervision over the business of the 

company. 

(Article 166 of the Companies Law. 

Nepal 

Auditors 

� have to be present at the general meeting of the company if asked to attend and have to 

answer questions relating to the accounts and records audited by them. 

(Section 107 of the Companies Act) 

Norway 

Auditors 

* are obliged to furnish information on matters concerning the company that have come 

to their knowledge in the performance of their assignment  if so requested by the 

general assembly or any member thereof. 

(Chapter 10 section 12 of the Companies Act) 

Paraguay 

Auditors 

* must furnish information on matters within their competence to shareholders who 

represent at least 10% of the paid up capital and who require such information; 

* may convene an extraordinary general meeting when they deem it necessary and may 

convene an ordinary general meeting when the board of directors has omitted to do so; 

* may have matters which they consider appropriate included in the agendas of 

meetings. 

(Section 1124 of the Civil Code) 
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St Vincent and Grenadines  

* A director or a shareholder of a company may give the auditor written notice to attend 

a meeting of the shareholders whereupon the auditor must attend the meeting at the 

expense of the company and answer questions relating to his duties as an auditor. 

(Section 169 of the Companies Act) 

 

17.10.6 The protection of minority shareholders will be significantly enhanced if auditors 

are required to play a more active role in the affairs of the company and are also required to 

inform shareholders of matters which might affect them. 

 

17.10.7 It is recommended that the Companies Act be amended in respect of public 

companies to provide for the following: 

 

(1) The auditor of a company be entitled to receive notice of every meeting of 

the board of directors, of the executive committee of the board and of the 

shareholders, and be entitled to attend and speak at such meetings. 

 

(2) If a director or shareholder of a company, whether or not the shareholder is 

entitled to vote at the meeting, has given written notice not less than ten days 

before a meeting of shareholders to the auditor or a former auditor of the 

company, the auditor or former auditor shall attend the meeting at the 

expense of the company and answer questions relating to his duties as 

auditor. 

 

(3) The auditor of a company be entitled to include matters which the auditor 

deems appropriate in the agendas of meetings of the board of directors, the 

executive committee of the board or the shareholders. 

 

(4) The auditor of a company be entitled at the expense of the company to 

convene meetings of shareholders when the directors fail to do so or 

whenever the auditor may deem it advisable to do so. 

 

(5) The auditor be entitled at the expense of the company to disseminate to 

shareholders by any means any information which the auditor deems to be 

appropriate. 

 

...................... 
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6. Gloeck, Professor Dieter :  'Legal Backing of Accounting Standards within the 

broader accountability framework', (School of Accounting, University of Pretoria, 

1998). 

  

7. Section 20(5) of the Public Accountants' and Auditors' Act, No. 80 of 1991 reads 

as follows: 

"(5)(a) If any person acting in the capacity of auditor to any undertaking is 

satisfied or has reason to believe that in the conduct of the affairs of 

such undertaking a material irregularity has taken place or is taking 

place which has caused or is likely to cause financial loss to the 

undertaking or to any of its members or creditors, he shall forthwith 

despatch a report in writing to the person in charge of that 

undertaking giving particulars of the irregularity, at the same time 

drawing the attention of such person in charge to the provisions of 

paragraphs (b) and (c) and requesting him to acknowledge receipt of 

such report in writing. 

(b) Unless within 30 days after an auditor has despatched such a report, 

he has been satisfied that no such irregularity has taken place or is 

taking place or that adequate steps have been taken for the recovery 

of any such loss so caused or for the prevention of any such loss 
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likely to be  so caused, he shall forthwith furnish the board with 

copies of the report and of any acknowledgement of receipt thereof 

and reply thereto and such other particulars as he may deem fit. 

(c) The board may disclose any information supplied to it in terms of 

paragraph (b) to any attorney-general or the Registrar of Banks or 

any officer in the public service or any member or creditor of the 

undertaking concerned or any juristic person of whom the 

undertaking is a member or who has control over the undertaking or 

who has the power to take disciplinary steps against the undertaking, 

or to the committee of any stock exchange on which shares of the 

undertaking are listed, or, if the board believes it to be in the best 

interests of the public, to any other person, institution or body. 

(d) For the purpose of determining whether any irregularity 

contemplated in this subsection has taken place or is taking place, an 

auditor may carry out such investigation as he may deem fit. 

(7) An auditor shall, in performing any duty referred to in subsections 

(5) and (6), have regard to all the information which comes to his 

knowledge in his capacity of auditor to any undertaking and all the 

information which comes to his knowledge from any other source.� 

  

8. "AUDITORS' RESPONSIBILITIES WITH RESPECT TO FRAUD IN ANGLO-

AMERICAN COUNTRIES- A CONTROVERSIAL ISSUE 

 

by Brenda A Porter 

Director of Accounting Research 

Cranfield University 

Bedford UK 

 

Please Note: The attached paper was prepared in September 1996 for 

Sherer, M., and Turley, S (1997) Current Issues in Auditing (3rd Ed). The 

AICPA issued Statement on Auditing Standards no. 82: Consideration of 

fraud in a Financial Statement Audit in February 1997. A short document 

outlining the main changes introduced in SAS no. 82 and the significance 

thereof is in the course of preparation. 
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INTRODUCTION 

 

In recent years corporate fraud has cost British businesses many millions of pounds: 

between 1989 and 1994 reported fraud amounted to £2.2 billion (KPMG, 1995) and it 

is estimated that reported fraud represents less than 10 percent of total frauds 

(Financial Times, 1993, p-g). It is evident that corporate fraud is a serious problem. 

Such fraud, especially that committed by senior executives and directors, usually 

comes to light when companies fail unexpectedly. When such failures occur, 

invariably the question asked is, "Where were the auditors?" 

 

The role of external auditors in detecting and reporting corporate fraud is a highly 

controversial issue. Not only do opinions vary, widely amongst auditors, it is also the 

issue which makes the greatest contribution to the audit expectation-performance gap 

- the gap between what society expects of auditors and what it perceives it receives 

from them (Porter, 1993). Whilst numerous surveys have shown that politicians, the 

courts, financial journalists and the public expect auditors to detect and report fraud, 

the auditing profession has, in general, downplayed its responsibility in this regard: 

instead it has emphasised that detection of fraud is management's responsibility and 

that audits are not designed, and cannot be relied upon, for this purpose (Porter, 

1991). The position may be illustrated by the following quotations: 

 

• It is obvious that a company's auditor should spot a few million dollars being paid for work 

that doesn't exist, or coming from phoney customers. Obvious but wrong. Contrary to 

popular belief and common sense, the job of an auditor is not to identify these kinds of 

transactions (Crowe, 1989, p.16). 

 

• Surely auditors who can measure the value of profits or assets down to the last pound note 

ought to be able to notice when a few million go missing, or certainly when £215m went 

walkabout at Ferranti? Not so say the auditors, this is to misunderstand their role ... (Riley, 

1990, p.1). 

 

In this chapter we examine the issue of auditors' responsibility to detect and report 

fraud. After defining what is meant by fraud, we trace the historical development of 

auditors' legal and professional duties with respect to corporate fraud and discuss 

reasons for the changes which are evident. We then compare the position in the 

United Kingdom (UK) with that pertaining in other Anglo-American countries, more 

particularly, the United States (US), Canada, Australia and New Zealand (NZ). Before 

concluding the chapter we explore some of the factors which contribute to the 



 

NEL COMMISSION 

282

controversial nature of auditors' responsibilities to detect and report fraud and ensure 

that it will remain a difficult issue to resolve.  

 

DEFINITION OF FRAUD1 

 

For the purposes of this chapter, 'fraud' is defined to mean each of the following: 

 

� the use of deception, such as manipulation, falsification, or alteration of 

accounting records or other documents, in order to obtain an unjust or illegal 

financial advantage;  

 

� intentional misstatements in, or omissions of amounts or disclosures from, 

accounting records or financial statements; 

 

� intentional misapplication of accounting principles relating to amounts, 

classification, manner of presentation or disclosure; 

 

� misappropriation of assets or theft. 

 
1. This definition is derived from definitions of fraud and/or irregularities provided 

in Statement of Auditing Standards (SAS) 110: Fraud and Error (APB, 1995); 

Statement on Auditing Standards (SAS) no.53: The Auditor's Responsibility to Detect 

and Report Errors and Irregularities (AICPA, 1988); the Canadian Institute of 

Chartered Accountants' (CICA) Handbook Section 5135 (CICA, 1991); and Auditing 

Standard (Aus) 210: Irregularities, Including Fraud Other Illegal Acts and Errors 

(AARF, 1995). 

 

HISTORICAL DEVELOPMENT OF AUDITORS' DUTIES TO DETECT AND 

REPORT CORPORATE FRAUD 

 

The historical development of auditors' duties to detect and report fraud may be 

discussed conveniently with reference to four phases, namely: 

 

(i) the pre-1920s phase, when detecting fraud was recognised as a 

primary audit objective; 

 

(ii) the 1920s to 1960s phase, during which the importance of fraud 

detection as an audit objective declined until it became 'a 

responsibility not assumed'; 
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(iii) the 1960s to 1980s phase, when auditors' duty to detect fraud was 

partially reinstated; 

 

(iv) the post-1980s period, during which auditors' duties to detect and, 

more particularly, report fraud have become more firmly established 

and expanded. 

 

i) Pre-1920s phase 

 

Prior to the 1920s, fraud detection was accepted as a primary audit objective. This is 

clearly evidenced by the auditing texts of the time: for example, Dicksee (1898) 

stated that the objective of an audit was made up of three parts, the detection of 

fraud, the detection of technical errors, and the detection of errors in principle; 

similarly, Montgomery (1912) referred to the prevention and detection of fraud and 

error as the 'chief objects' of an audit. Nevertheless, notwithstanding the importance 

accorded to fraud detection as an audit objective, the courts were concerned to 

ensure that auditors' responsibilities were kept within reasonable bounds. For 

example in the case of In re London and General Bank (No. 2) [1895] 2 Ch. 673, 

Lindley, LJ stated that it was the auditor's duty to report to shareholders any 

dishonest acts which had occurred and which affected the propriety of the 

information contained in the balance sheet. However, he also said that the auditor 

could not be expected to find every fraud committed within the company. That 

would be asking too much; the auditor was not an insurer or guarantor. What was 

expected of the auditor was reasonable skill and care in the circumstances. 

Similarly, in In re Kingston Cotton Mill Co. Ltd (No.2) [1896] 2 Ch.279, Lopes, LJ, 

expanding on Lindley, LJ's remarks, stated: '"An auditor is not bound to be a 

detective or ... to approach his work with suspicion or with a foregone conclusion 

that there is something wrong. He is a watchdog not a bloodhound. [However], if 

there is anything to excite suspicion he should probe it to the bottom". 

 

These two landmark cases established that auditors are required to conduct their 

audits with reasonable skill and care appropriate to the circumstances. In the absence 

of suspicious circumstances they are not required to nose out every fraud but, if their 

suspicions are aroused, they are required to investigate the matter thoroughly. This 

remains the legal position in the UK as well as in countries such as Australia and 

NZ. 
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ii) 1920s to 1960s phase 

 

During the period from the 1920s to the 1960s, the auditing profession 

acknowledged progressively less responsibility for detecting fraud. By the end of the 

period, it was, in general, denying all but an incidental responsibility in this regard: 

instead it maintained that the prevention and detection of fraud were the 

responsibility of company managements and that the primary purpose of an audit 

was to lend credibility to financial statements. 

 

This change in audit objectives is generally explained in terms of auditors 

responding to changes in the socio-economic environment. During the 1920s to 

1960s period, companies grew in size and complexity and various tasks, including 

the collection and processing of accounting and other information, were delegated to 

employees. In order to control the activities of employees and, more particularly, to 

prevent or detect errors and irregularities (i.e. fraud) in the accounting and other 

records, company managements established systems of internal control. At the same 

time, as companies grew in size so did the volume of their transactions and it soon 

became infeasible, with the limits of reasonable time and cost constraints for 

auditors to check every entry in the accounting records. As a consequence, auditing 

procedures changed from meticulous checking of every transaction to evaluating the 

company's internal controls and testing a sample of transactions. 

 

Additionally, following the First World War and, later, the depression of the 1930s, 

a new class of small investors emerged. Unlike the shareholders of earlier years, 

who were few in number but closely bound to the companies they partially owned, 

the new class of investors were little interested in the fortunes of 'their' company per 

se. They were primarily concerned with the returns their investment generated and, 

if they perceived better returns could be earned elsewhere, they readily switched 

their allegiance to another company. This changed attitude of investors stimulated a 

change in focus with respect to financial statements. It is generally agreed that, 

instead of being seen as documents which reflected the stewardship of company 

managers entrusted with the financial resources of shareholders, they came to be 

regarded as a basis for investment decisions. As a result, attention focused on the 

fairness with which financial statements portrayed the financial position and 

performance of the reporting entity (see, for example, Lee, 1986). Reflecting these 

changes in the socio-economic environment, audit objectives shifted away from 

detecting fraud and error towards assessing the truth and fairness of the information 

contained in financial statements. 
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By the end of the 1920s-1960s period, as noted in Montgomery's (1957) auditing 

text, fraud detection had become "a responsibility not assumed" by auditors 

[reported in the Commission on Auditors' Responsibilities (CAR), 1978, p.34]. This 

is also reflected in the professional promulgations of the time. For example, in 1951, 

the American Institute of Certified Public Accountants (AICPA) stated in its 

Codification of Statements on Auditing Procedure: 

 

The ordinary examination incident to the issuance of an opinion respecting 

financial statements is not designed and cannot be relied upon to disclose 

defalcations and other similar irregularities, although their discovery 

frequently results. In a well-organised concern reliance for the detection of 

such irregularities is placed principally upon the maintenance of an adequate 

system of accounting records with appropriate internal control. If an auditor 

were to discover defalcations and similar irregularities he would have to 

extend his work to a point where its cost would be prohibitive (pp 12-13). 

 

Although the demise in fraud detection as an audit objective may be explained in 

terms of the auditing profession responding to changes in the socio-economic 

environment, some commentators have suggested that the profession was rather 

more instrumental in effecting the change. Brown (1962), for example, has argued 

that the profession, at least in the US, downplayed auditors' responsibility for 

detecting fraud as a defensive move, following the huge McKesson and Robbins 

fraud (1938) which auditors failed to uncover. Further, notwithstanding the 

profession's denial of responsibility for detecting corporate fraud, surveys in the UK 

and elsewhere [for example, Lee, 1970, in the UK; Beck, 1974, in Australia; CAR, 

1978, in the US; the Commission on the Public's Expectations of Audits (Macdonald 

Commission), 1988, in Canada; Steen, 1989, in the UK; Porter, 1993, in NZ] have 

consistently found that the majority of financial statement users, other members of 

the financial community, the general public, and - possibly surprisingly - auditors, 

believe otherwise. This seems to lend support for Willingham's (1975) contention 

that "the detection of fraud ... was the stated objective for over 400 years and was 

removed as an objective by the [auditing] profession rather than by a change in the 

demand of clients of accounting firms" (p.19). Humphrey, Turley and Moizer (1993, 

pp.42-43) have suggested that the profession's desire to minimise auditors' 

responsibility for detecting fraud is reflective of the conflict inherent in any self-

regulated profession. As cases involving massive frauds, which auditors failed to 

detect, reached the courts, so the profession sought to minimise auditors' 

responsibility in this regard: it sought to protect its own members' interests rather 

than pursuing its public duties and obligations. 
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iii) 1960s to 1980s phase 

 

By the 1960s, the profession's denial of responsibility for detecting fraud was 

subject to criticism from both inside and outside the profession. Morison (1970), for 

example, drew attention to the fact that neither the press nor the general public 

shared the view expressed in accounting literature that an audit is not intended to 

detect fraud. He noted that they considered that if an audit is not meant to uncover 

major frauds it must be of very little use. He also observed that it is absurd for 

auditors to state that financial statements are reliable, "that they are 'all right"', and 

then to add, "they are all right subject of course to the possibility that undetected 

fraud may have made them all wrong" (p.414). In similar vein, the investment 

analyst whose solo efforts were responsible for exposing the notorious Equity 

Funding fraud raised the pertinent question: "If routine auditing procedures cannot 

detect 64,000 phoney insurance policies (two-thirds of the total number), $25 

million in counterfeit bonds, and $100 million in missing assets, what is the purpose 

of audits?" (reported by Woolf, 1978, p.62). 

 

In the light of the widespread criticism, it became clear that the 'responsibility not 

assumed' stance of the profession could not be sustained. As a consequence, 

professional pronouncements were amended to acknowledge that, when conducting 

an audit, auditors have a responsibility to be aware that fraud may exist and that 

"material irregularities ... will normally be brought to light by sound audit 

procedures" [Institute of Chartered Accountants in England and Wales (ICAEW), 

1961, p.27]. It should be noted that, requiring auditors to be aware that fraud may 

exist, seems to recognise a duty for auditors to remain alert to suspicious 

circumstances. As noted earlier, if such circumstances are encountered, auditors 

have an obligation to '"probe the matter to the bottom" [Kingston Cotton Mill case 

(supra), per Lopes LJ]. Thus, this requirement, together with the acknowledgement 

that sound auditing procedures should uncover major frauds, indicates that auditors 

were, once again, accepting some responsibility to detect fraud. However, for most 

of the 1960s-1980s period the profession continued to downplay auditors' role in the 

fraud arena and to emphasise that auditors do not have a duty to search for fraud and 

that an audit is not designed, and cannot be relied upon, to disclose irregularities (for 

example, ICAEW, 1961, para 27; AICPA, 1972, section 110.05). 

 

Nevertheless, the profession continued to move in the direction of recognising 

increased responsibility for detecting fraud. At the end of the period, the 

Explanatory Foreword to Auditing Standards [Auditing Practices Committee 
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(APC), 1980] still insisted that "responsibility for the prevention and detection of 

fraud rests with management" (para 8), and that "the auditor's duties do not require 

him specifically to search for fraud" (para 9) but, it also stated: 

 

[T]he auditor should recognise the possibility of material irregularities or 

fraud which could, unless adequately disclosed, distort the results or state 

of affairs shown by the financial statements. The auditor should, therefore, 

plan his audit so that he has a reasonable expectation of detecting material 

misstatements in the financial statements resulting from irregularities or 

fraud (para 10). 

 

iv) Post-1980s period 

 

Since the early 1980s there has been a continuing shift in the profession's stance 

with respect to corporate fraud. This has been stimulated by the increasing size and 

incidence of corporate fraud2 and the growing criticism of auditors by politicians, 

the courts, financial journalists and the public for failing to uncover even major 

frauds in companies and, in general, denying a responsibility to do so. Although 

fraud detection as an audit objective has not reached the prominence it held in the 

pre-1920s phase, auditors throughout the Anglo-American world acknowledge some 

responsibility to detect fraud. Additionally, led by the auditing profession in the UK, 

auditors throughout the region have begun to accept a duty to report fraud (or 

suspected fraud) detected during the course of an audit to regulatory authorities. 

However, the level of responsibility for detecting and reporting fraud acknowledged 

by the auditing profession in different countries varies quite markedly. In the next 

section, we examine auditors' duties in the UK with respect to fraud and then 

compare the UK position with that pertaining in the US, Canada, Australia and NZ. 

 
2 For example, in 1985 it was reported that, in London alone, corporate fraud had 

risen from £260 million in 1981 to £776 million in 1984, and that the average size of 

frauds had increased over the same period from £0.65 million to £1.09 million 

(ICAEW, 1985c). 

 

AUDITORS' DUTIES IN THE UK TO DETECT AND REPORT CORPORATE 

FRAUD 

 

The 1980s witnessed intense activity by the auditing profession in the UK in relation 

to auditors' duties with respect to fraud. The reasons for this probably lie in the high 

level of public and political concern about the large, and rapidly escalating, size and 
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incidence of corporate fraud in the UK, especially in the financial services sector. In 

the mid-1980s, Fletcher and Howard, successive Ministers of Corporate and 

Consumer Affairs, were very vocal in their criticism of auditors for failing to play a 

more active role in the fight against fraud (Smith, 1985; Allen 1985). They also 

made it clear that, if auditors did not voluntarily accept greater responsibility to 

detect and report corporate fraud, it would be forced on them through legislation. 

The stance of the politicians was supported by officers of the Fraud Investigation 

Group who stated that they considered it both practical and desirable, within the 

limits of cost and auditing procedures, for auditors to accept a general responsibility 

to detect and report fraud (Smith, 1985). 

 

In response to the political pressure exerted on auditors, the professional bodies 

established working parties to investigate the issue.3 These working parties were, in 

general, supportive of the view that auditors have an important role in curtailing 

corporate fraud but they were strongly opposed to extending auditors' duties to 

detect fraud. This is reflected in the following extracts from the working parties' 

reports: 

 

• We do not believe ... that it would be either realistic or cost effective to expand the existing 

requirements for the auditor to detect fraud (ICAEW, 1985a, para 2.48). 

 

• The auditor's responsibilities are already heavy and we do not think it is necessary or 

practicable to extend his existing duties in this respect (ICAEW, 1985b, para 3.11). 

 

• In examining the detection function we believe that it is impractical and inefficient to 

extend generally and indiscriminately the auditor's role (ICAS, 1985, para 4.1 ). 

 

The strength of the opposition to extending auditors' duty to detect fraud is reflected 

in a statement by the chairman of the ACCA'S working party: 

 

It would be quite impossible for auditors to accept responsibility for 

detecting fraud - the cost would be astronomical. The Government has no 

idea how an audit is conducted, what it can achieve and what it is there for 

... I don't believe the profession should roll over and play dead and accept 

an increase in its responsibilities (Nelson, quoted by Barclay, 1985, p.1). 

 

The working parties' reports gave far less prominence to the issue of auditors 

detecting fraud than to auditors reporting fraud. This is probably a consequence of 

the Government's apparent general satisfaction with the level of responsibility 
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acknowledged by auditors for detecting fraud. This is reflected, for example, in the 

statement by Howard, Minister of Corporate and Consumer Affairs, at the 1985 joint 

ICAEW/Law Society Conference on Financial Fraud: "I would accept that to 

impose a general duty of detection on the auditor would be unrealistic; on that issue 

I believe we are on common ground" (ICAEW, 1985c, p.12). 

 

Given the situation outlined above, it is not surprising that there has been relatively 

little change in the wording of professional pronouncements since 1980 with respect 

to detecting fraud. This may be seen by comparing the following extracts from the 

current Auditing Standard [SAS l10: Fraud and Error; Auditing Practices Board 

(APB), 1995] with those quoted above from the Explanatory Forward to Auditing 

Standards (APC, 1980) : 

 

It is the responsibility of the directors to take such steps as are reasonably 

open to them to prevent and detect fraud (para 10).... It is not the auditors' 

function to prevent fraud and error ... (para 17). Auditors plan, perform and 

evaluate their audit work in order to have a reasonable expectation of 

detecting material misstatements in the financial statements arising from 

error or fraud. However, an audit cannot be expected to detect all errors or 

instances of fraudulent or dishonest conduct (para 18). 

 

The major change in auditors' duties in the corporate fraud arena in recent years 

concerns reporting fraud which has been detected during an audit. The profession's 

working parties were supportive of an extension of such duties. The Davison 

Committee (ICAEW, 1985a), for example, stated that the ICAEW should encourage 

auditors to report to regulatory authorities suspected cases of serious fraud by 

management. In similar vein, the Benson Committee (ICAEW, 1985b) concluded 

that: 

 

• if fraud or suspected fraud by management or employees comes to light during an audit, the 

auditor has an obligation to inform the directors (para 3.13); 

 

• if fraud by the directors appears to have arisen, or is about to take place, the auditor must 

qualify the audit report (para 3.16); 

 

• if the auditor is uneasy about transactions which are taking place and cannot obtain 

satisfactory information or explanations, the auditor must qualify the audit report to the 

effect that all the information and explanations which were required have not been received 

(para 3.17). 
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In support of its position, the Committee stated: 

 

We are satisfied that the duties put upon the auditor by statute, case law 

decisions and professional standards would require him to include a 

qualification in his audit report if fraud by directors arises. ... We think that 

such matters cannot fail to affect the truth and fairness of the accounts put 

before the shareholders or they call into question the integrity of the 

accounting records and accounts. We think the public would be rightly 

aggrieved if information of this character, which was within the knowledge 

of the auditor, was not disclosed by him by qualification of his audit report 

(para 3.18). 

 

Just as the minimal attention given by the profession's working parties to auditors' 

duty to detect fraud may be traced to the Government's apparent satisfaction with 

the status quo, their support for an extension to auditors' reporting duties may well 

have been prompted by threats by politicians such as Fletcher and Howard to impose 

extended reporting duties on auditors if the profession did not accept them 

voluntarily. The strength of the Government's desire for auditors to assume greater 

responsibility for reporting corporate fraud (overriding, in appropriate cases, their 

duty of confidentiality to their clients) is reflected in Howard's statement at the 1985 

joint ICAEW/Law Society Conference on Financial Fraud: 

 

[T]here is little or no point reporting management fraud ... to the 

perpetrators themselves. In such circumstances I hope it can be generally 

accepted that there is a clear duty on the auditor to report the matter to the 

regulatory authorities .... [T]here will be some cases where ... giving the 

client advanced warning may amount to nothing less than a tip off. I am 

quite clear the public interest requires the auditor [in appropriate cases] to 

report to the regulatory authorities without first informing his client. ... I do 

not think that recognition of such a duty is in any, way inconsistent either 

with the best traditions and practices of the auditor's profession or with his 

duty to his clients. Even auditors are not islands. You have duties to the rest 

of the community of which you are part, and you owe that community, a 

more compelling duty which must on occasion take first place. Public 

expectation must be given full weight in these matters (ICAEW, 1985c, 

pp.12-13). 

 



 

NEL COMMISSION 

291

That the Government's intention of imposing reporting duties on auditors, if the 

profession failed to accept them voluntarily, was no idle threat was made clear with 

enactment of the Financial Services Act 1986. This Act requires all investment 

businesses in the UK to be duly authorised and to comply with strict rules laid down 

by the Securities and Investments Board (SIB) or relevant Self-Regulating 

Organisation (SRO) to which the SIB has delegated regulatory powers. The Act 

includes a requirement for auditors of authorised investment businesses to report 

matters of concern arising from their duties as auditors (including detected or 

suspected fraud) to the appropriate regulatory authority. Similar provisions have 

been included in the Building Societies Act 1986, Banking Act 1987 and Friendly 

Societies Act 1992. In each case, legislative protection has been provided for 

auditors against action by their clients for breach of confidentiality or defamation, 

providing the information is given to the regulatory authorities in good faith. 

 

In response to the political and public pressure on auditors to assume greater 

responsibility with respect to corporate fraud, and the recommendations of the 

working parties and committees established to investigate the issue, two auditing 

guideline exposure drafts (APC 1985, 1988) were issued, followed by the auditing 

guideline (APC, 1990). The latter contained provisions similar to those proposed in 

the 1988 exposure draft but the assertiveness of the draft document was softened 

somewhat. For example, the exposure draft stated that, "since fraud invariably has 

an impact on either the accounting records or the financial statements, it is generally 

accepted that auditors should plan their audits so that they have a reasonable 

expectation of detecting material misstatements caused by fraud" (Foreword). The 

subsequent guideline contains, what might be regarded as a weaker assertion in 

terms of detecting fraud, namely,, that auditors have a responsibility "properly to 

plan, perform and evaluate [their] audit work so as to have a reasonable expectation 

of detecting material misstatements in the financial statements, whether they are 

caused by fraud, other irregularities or errors" (para 9). Further, the guideline 

provides no acknowledgement that fraud invariably impacts on either the accounting 

records or the financial statements. 

 

Nevertheless, the guideline signals a major shift in the stance of the auditing 

profession with respect to reporting fraud. It recognises, for example, that auditors 

may have a duty to qualify their report to shareholders in cases where fraud (or 

suspected fraud) causes the auditor to conclude that proper accounting records have 

not been kept, or satisfactory information and explanations have not been received, 

with the implication that if fraud is found or suspected the auditor is likely to reach 

such a conclusion (para 26). This, by itself, is a notable extension to the duties 
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usually specified for auditors in respect of reporting fraud to parties other than 

management: they are normally restricted to auditors reporting to shareholders when 

they are of the opinion that the truth and fairness of the financial statements has been 

impaired as a result of fraud. However, of even greater significance is the guideline's 

recognition that, when it is in the public interest to do so, auditors may report fraud 

or suspected fraud to a 'proper authority' (para 31). The guideline allays auditors' 

concerns about the effect of breaching their duty of confidentiality by stating: 

'"Where it is in the public interest to disclose and where information is disclosed to 

an appropriate body or person, and there is no malice motivating the disclosure, the 

auditor is protected from the risk of breach of confidence or defamation" (para 34). 

However, the guideline warns that auditors' qualified privilege applies only in cases 

where matters of concern are reported to the proper authority and points out that the 

proper authority depends on the nature of the matter to be reported. Possible 

authorities cited in the guideline include the Serious Fraud Office, the Police, the 

International Stock Exchange, the SIB and the various SROS under the Financial 

Services Act 1986 (para 35). 

 

It is pertinent to observe that, in promulgating the provisions relating to auditors 

reporting to regulatory authorities, the APC went as far as the law would allow-. As 

Tweedie (1991), Chairman of the APC at the time, explains: 

 

The APC has taken legal advice on the present state of the law-  The 

auditor certainly owes a duty of confidentiality to the company. That duty 

is not broken by disclosure to its management or shareholders ... The duty 

would, however, be broken by disclosure to third parties. Counsel has 

advised that in the present state of the law the furthest that it is possible to 

go in encouraging disclosure by auditors to third parties is to say that there 

will be some cases in which an auditor, although not bound in point of law 

to disclose information to a third party, is entitled to do so. ...In certain 

circumstances information which would otherwise be confidential would 

cease to be so if the information w-as such that disclosure was justified in 

the 'public interest' and should consequently be reported to a third party 

(p.30). 

 

Statements such as that quoted above, and analysis of the auditing guideline and its 

predecessor exposure draft, suggest that, had the APC been able to do so, it would 

have gone further and imposed a duty on auditors to report detected (or suspected) 

fraud to regulatory authorities in certain circumstances. This has, in fact, occurred in 

the APB's SAS l10 (1995). This (current) standard requires auditors who become 
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aware of an actual, or suspected, instance of fraud, which they believe should be 

reported to a proper authority in the public interest, to notify the directors (in 

writing) of their view, unless the directors themselves are implicated. If the directors 

do not report the matter to a proper authority, the auditors are required to do so 

(paras 50 and 51). Similarly, if the directors are implicated in the suspected or actual 

fraud, the auditors are required to "make a report direct to a proper authority in the 

public interest without delay and without informing the directors in advance" 

(para 52). 

 

By converting auditors' voluntary right to report to a proper authority in appropriate 

circumstances to a duty to do, SAS 110 has strengthened auditors' reporting duties 

from those in the APC'S auditing guideline (1990). However, SAS 110 has dropped 

reference to the possibility of auditors needing to qualify their audit reports in cases 

where detected (or suspected) fraud causes the auditor to conclude that proper 

accounting records have not been kept, or satisfactory information and explanations 

have not been received. 

 
3. Working Party of the lnstitute of Chartered Accountants in England and Wales 

(ICAEW), Davison Committee; Working Party of the Institute of Chartered 

Accountants of Scotland (ICAS); Working  Party of the Chartered Association of 

Certified Accountants (ACCA). The ICAEW also established a committee under the 

chairmanship of Lord Benson to examine the issue. 

 

AUDITORS' DUTIES IN THE UK COMPARED WITH THOSE IN THE US, 

CANADA, AUS00TRALIA AND NZ 

 

Comparison of the relevant auditing standards4 reveals that auditors' duties in the 

UK with respect to detecting fraud are similar to those of auditors in the US, 

Canada, Australia and NZ. In each case, auditors are required to plan and perform 

their audits so as to have a reasonable expectation of detecting material 

misstatements in financial statements resulting from fraud. Further, in each case, 

auditors are required to plan and perform their audits with an attitude of professional 

scepticism. However, whilst in the US and Australia auditors are told they should 

not assume that management is dishonest nor assume unquestioned honesty, 

auditors in the UK and NZ are permitted, in the absence of evidence to the contrary, 

to accept representations as truthful and records and documents as genuine. In 

Canada, an attitude of professional scepticism is defined to mean that the auditor is 

alert to, amongst other things, evidence which contradicts the assumption of 
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management's good faith (CICA sec 5135, para .05). This seems to be akin to the 

UK and NZ provision noted above. 

 

Although auditors' duty to detect fraud in the various countries is similar, detailed 

analysis of the professional promulgations reveals that the tone of the US standard 

indicates more exacting duties for auditors in the US than elsewhere. For example, 

in the US, SAS no.53 (AICPA, 1988) requires auditors to "exercise (al due care in 

planning, performing and evaluating the results of audit procedures, and (b) the 

proper degree of professional scepticism to achieve reasonable assurance that 

material errors or irregularities will be detected" (para 8). In none of the other 

countries are auditors explicitly required to gain reasonable assurance of detecting 

material fraud through both planning, performing and evaluating their audit work 

and exercising the proper degree of professional scepticism: one or other 

requirement is emphasised. 

 

Like auditors' duty to detect fraud, their duty to report fraud to management and to 

shareholders is very similar in each of the countries considered here. In each case, 

when auditors encounter an actual or suspected fraud, they are required to : 

 

• inform the appropriate level of management (or the audit committee or board of directors); 

and 

 

• consider the effect of the fraud on the financial statements. In cases w-here auditors 

consider that the truth and fairness of the financial statements has been impaired as a result 

of fraud, they are required to qualify their audit reports. 

 

Beyond this, auditors' reporting duties differ significantly between the US, Canada 

and NZ on the one hand, and Australia and the UK on the other. In the US, Canada 

and NZ, the auditor's duty of confidentiality to the client is, in general, regarded as 

paramount and overrides 'public interest' considerations. However, in special 

circumstances, such as in response to a subpoena or where an audit client is subject 

to a particular regulatory regime, auditors may also have an obligation to report to a 

regulatory authority. The latter applies, for example, in NZ where, under the 

provisions of the Reserve Bank of New Zealand Act 1989, auditors of registered 

banks are required to report to the Reserve Bank if they have reason to believe that 

the bank is in serious financial difficulties. Similarly, under the Securities Act 1978 

(NZ) auditors are required to report to the trustee of a debenture if they have reason 

to believe that the interests of the debenture-holders are endangered. Nevertheless, 

in the US, Canada and NZ auditors' ability or duty to report to third parties is limited 
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and narrowly prescribed. The situation in Australia and the UK is somewhat 

different. 

 

In Australia AUS 210: Irregularities, Including Fraud, Other Illegal Acts and 

Errors  [Australian Accounting Research Foundation (AARF), 1995] points out that, 

if the auditor is unable to obtain all the information and explanations (s)he considers 

necessary (for example, when seeking to confirm or dispel a suspicion that fraud has 

occurred) the matter should be reported in the audit report (para .31)5 It also notes 

that, when there are compelling reasons to do so the auditor may disregard his or her 

normal duty of confidentiality to the entity and report matters concerning the entity's 

affairs to a third party, without first obtaining permission from the entity's 

management to do so (para .32). The standard cites as examples of compelling 

reasons for auditors to report to a third party: 

 

a) the auditor is legally required to make the disclosure, and 

 

b) the auditor believes, on reasonable grounds, that members of the 

entity's governing body and/or employees have committed a serious 

criminal offence, and any prior knowledge of the auditor's intention 

to report the matter may enable them to evade the course of justice 

(para.32). 

 

A legal requirement to report [see (a) above] may arise under the Companies Act 

and Codes, subsection 285(10). This subsection requires auditors to report to the 

Australian National Companies and Securities Commission (NCSC) if, during the 

course of an audit of a company, they find the Code has been breached in some 

regard and the matter will not be dealt with adequately by comment in the audit 

report or by referring it to the company's directors. In an NCSC Practice Note 

(1990), issued to assist auditors implement this statutory requirement, fraud is cited 

as an example of a matter unlikely to be dealt with adequately other than by 

reporting it directly to the NCSC (para 8). 

 

At first sight, auditors' reporting duties in Australia may appear to resemble those 

pertaining in the UK. However, analysis of the relevant provisions in AUS 210 

(AARF, 1995) and SAS 110 (APB, 1995) reveals that the tenor of the two 

documents is very different. In contrast to the assertive tone adopted in the UK 

standard, and the apparent willingness of the APC (and, presumably, its successor 

body, the APB) to extend auditors' duty to report fraud as far as the law allows (see 

quote from Tweedie, 1991, above), the Australian standard conveys reluctant 
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acceptance of duties imposed on auditors by statute, and its tone does not encourage 

auditors to go beyond the legal minimum. The difference in the tenor of the two 

standards may be illustrated by comparing their respective paragraphs relating to 

auditors' duty to report to third parties: 

 

• Confidentiality is an implied term of the auditor's contract. The duty of confidentiality, 

however, is not absolute. In certain exceptional circumstances auditors are not bound by the 

duty of confidentiality and have the right or duty to report matters to a proper authority in 

the public interest (SAS 110, para 53). 

 

• The auditor's duty of confidentiality to the entity would ordinarily preclude reporting any 

matters concerning the entity's affairs to a third party, without the express permission of the 

entity's management. This rule would be followed unless there are compelling reasons to 

the contrary ... (AUS 210, para .32). 

 
4 SAS 110 (APB, 1995; UK); SAS no. 53 (AICPA, 1988; US); CICA Handbook 

Sections 5300 and 5135 (CICA, 1988 and 1991, respectively; Canada); AUS 2l0 

(AARF, 1995; Australia); Auditing Guideline (AG) 9 [New Zealand Society of 

Accountants (NZSA), 1986; NZ]. 
 

5 As noted earlier, a similar provision was included in the APC'S auditing guideline 

(1990, UK) but was omitted from the APB's SAS:110 (1995). 

 

REASONS FOR THE INTERNATIONAL DIFFERENCES 

 

From the above outline of auditors' current duties to detect and report corporate 

fraud in the UK, US, Canada, Australia and NZ, it is evident that auditors' duties to 

detect fraud in the various countries are broadly similar. However, auditors' 

detection duties in the US appear to be rather more exacting than elsewhere. As 

regards reporting fraud, auditors' duties to report detected or suspected fraud to 

management and shareholders are similar in all of the countries but there are marked 

differences with respect to auditors reporting detected fraud to third parties. In the 

UK, auditors have the right or duty to report to a proper authority whenever it is in 

the public interest to do so; in Australia, auditors are permitted to disregard their 

duty of confidentiality to their client and report to a third party when there are 

compelling reasons to do so; in the US, Canada and NZ, auditors' duty of 

confidentiality is paramount and can be overridden only in exceptional 

circumstances, such as a specific legal requirement to report to a regulatory 

authority. 
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Given the broad similarity of the socio-economic environments of the various 

countries, it may be asked why these differences in auditors' duties with respect to 

fraud have arisen. It is suggested that the answer may be found in the relative 

importance of corporate fraud as a social and economic issue, the level of public and 

political concern it has generated and, more especially, the strength of the political 

pressure which has been brought to bear on the auditing profession. As has been 

noted, in the UK, corporate fraud reached particularly serious proportions in the 

mid-1980s and became the focus of public and political attention. Politicians made it 

clear that they expected auditors to be in the front line of the public's defences in the 

fight against fraud and to extend their duties in this regard. They also made it clear 

that, if the profession failed to respond appropriately, legislative action would be 

taken (Smith, 1985; Allen, 1985). The nature of the reporting duties auditors could 

expect to be imposed on them was indicated by provisions incorporated in the 

Financial Services Act 1986, the Building Societies Act 1986, and the Banking Act 

1987. 

 

In the US, criticism of the auditing profession was rife in the 1970s and 1980s. 

Senator Metcalf and Congressman Moss were particularly scathing in their attacks 

on auditors in the mid- to late-1970s, and Congressman Dingell has been similarly 

critical since the mid-1980s. However, unlike the UK, where public and political 

criticism of auditors focused almost entirely, on their failure to play a more active 

role in combating fraud, in the US, criticism of auditors has embraced all of the 

'expectation gap' issues and, in particular, auditors' role in  detecting and reporting 

illegal acts (other than fraud). Interest in the latter issue came to the fore in the US 

as a consequence of the revelations which led to the passing of the Foreign Corrupt 

Practices Act 1977. The multiple focus of criticism in the US is reflected in the fact 

that SAS no. 53 (AICPA, 1988) was promulgated as one of nine 'expectation gap 

standards' which covered a wide range of issues (Guy and Sullivan, 1988). 

Additionally, in the US, auditors have not been exposed to the specific political 

threat of having reporting duties imposed on them through legislation nor has 

legislation been passed, like that in the UK, which embodies reporting duties for 

auditors. In the prevailing socio-political environment in the US, auditors have 

acknowledged a duty to detect fraud which is similar to, if not more exacting than, 

that of their UK counterparts, but they deny any responsibility to report detected or 

suspected fraud to third parties, except in very restricted and clearly specified 

circumstances. 
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In Australia, Canada and NZ, auditors have not come under the intense critical 

scrutiny which the profession in the UK and US has experienced. Nevertheless, in 

Australia, largely as a consequence of some major corporate scandals in the 1980s 

(including, for example, those at Rothwells Tricontinental and the Australian 

National Safety Council), a statutory duty to report to the NCSC has been imposed 

on auditors. This duty is invoked when auditors encounter breaches of the 

Companies Act and Codes and the matter cannot be dealt with adequately other than 

by the auditor reporting it directly to the Commission. As noted earlier, fraud is one 

of the matters specified by the NCSC as likely to require direct reporting by 

auditors, In this political climate, auditors' duties in Australia to detect and report 

corporate fraud are similar to, but, in the case of reporting fraud, less exacting than, 

those of auditors in the UK. In Canada and NZ, where auditors do not have a general 

statutory duty to report to a regulatory authority like that in Australia, auditors 

acknowledge a similar level of responsibility for detecting fraud as elsewhere in the 

Anglo-American world but, in general, they deny a responsibility to report fraud to 

third parties. 

 

AUDITORS' DUTY TO DETECT AND REPORT FRAUD REMAINS A 

CONTROVERSIAL ISSUE: WHY? 

 

It was noted in the introduction to this chapter that the issue of auditors' duty to 

detect and report corporate fraud makes the greatest contribution to the audit 

expectation-performance gap: it displays the greatest disparity between what society 

expects of auditors and what it perceives it receives from them. It is also an issue 

which is frequently and hotly debated in auditing circles - some members of the 

profession argue for increased responsibility, others for less. The question arises: 

Why is auditors' responsibility for detecting and reporting fraud prone to differing 

opinions and expectations? In this section we explore some of the factors which help 

to explain why this issue is both controversial and difficult to resolve. The factors 

fall into two main groups: 

 

i) those associated with the nature of the external audit: these tend to 

support arguments in favour of limiting auditors' responsibilities to 

detect and report corporate fraud; 

 

ii) those associated with society's expectations: these tend to support 

arguments favouring extended responsibilities for auditors. 

 

(i) Nature of the external audit 
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The UK Companies Act 1985 (s.235) requires auditors to report to the company's 

shareholders stating whether, in their opinion, the company's financial statements 

give a true and fair view of the company's state of affairs and its profit or loss for the 

financial year, and have been properly prepared in accordance with the Companies 

Act 1985. Auditors are also required (by s.237) to carry out such investigations as 

will enable them to form an opinion as to whether: 

 

• proper accounting records have been kept by the company, and proper returns adequate for 

their audit have been received from branches not visited by them; 

 

• the financial statements are in agreement with the underlying accounting records; 

 

• the information given in the directors' report is consistent with the financial statements. 

 

In any case where auditors consider that one or more of the above requirements has 

not been met, and/or if they consider they have not received all of the information 

and explanations they have required for the purposes of their audit, they are required 

to state that fact in their audit report. 

 

The Companies Act 1985 does not mention auditors having a duty to detect fraud. 

Therefore; it may be presumed that any responsibility the auditor may have for 

detecting corporate fraud relates to his or her duty to form an opinion on the truth 

and fairness of the financial statements and/or on the adequacy of the accounting 

records and information and explanations received. This seems to define auditors' 

fraud detection duties fairly narrowly and deviates significantly from the general 

duty to detect corporate fraud which surveys have shown is expected of auditors by 

society. However, it could be argued legitimately that every major fraud committed 

in a company will, to a greater or lesser extent, affect the truth and fairness of the 

financial statements and/or involve improperly kept accounting records and/or 

generate inadequate information and explanations. Further, as noted earlier, it was 

established in the London and General Bank case over a century ago that, when 

performing their duties, auditors must exercise reasonable skill and care appropriate 

to the circumstances of the audit. Thus, if an auditor fails to detect a fraud which 

affects the truth and fairness of the financial statements, or which is facilitated by 

the company failing to keep proper accounting records, the auditor could potentially 

be held liable for negligence. 
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Nevertheless, in the London and General Bank case, Lindley LJ held that auditors 

are not bound to exercise more than reasonable skill and care, even in situations 

where their suspicions about a possible fraud have been aroused. Lopes LJ, in the 

Kingston Cotton Mill case, was even more specific. He stated: 

 

Auditors must not be made liable for not tracking out ingenious and 

carefully laid schemes of fraud when there is nothing to arouse their 

suspicion, and when those frauds are perpetrated by tried servants of the 

company and are undetected for years by the directors. So to hold would 

make the position of an auditor intolerable. 

 

Thus, although case law has established that, in some circumstances, auditors have a 

duty to detect fraud, the courts have attempted to keep that duty within reasonable 

bounds. Nevertheless difficulties arise because opinions differ in society as to the 

circumstances in which auditors have a duty to detect fraud. 

 

Apart from the absence of a general legal requirement to detect corporate fraud, the 

auditing profession has pointed to the nature of fraud as a reason for not accepting 

extended detection duties. One of the characteristic features of a fraud, as distinct 

from an error, is that its perpetration is usually accompanied by attempts to conceal 

it. As the APB notes in SAS 110 (para 22), this applies particularly in the case of 

fraud committed by management: 

 

Management can be in a strong position to commit a fraud and conceal it 

from others within the entity and from the auditors. Actions that 

management may take to commit and conceal fraud include: 

 

• introducing complexity into the corporate structure, commercial arrangements with third 

parties, transactions or internal systems; 

 

• collusive acts with employees or third parties; 

 

• the override of internal controls set up to prevent or detect fraud; 

 

• influencing accounting policies, financial statement presentation and accounting estimates; 

 

• manipulating evidence available to, or responses to evidence requested by, the auditors, or 

making representations and responses to audit enquiries that lack integrity or are 

deliberately untruthful. 
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The auditing profession has pointed out that, given the nature of fraud and the ability 

of its perpetrators to conceal it, audit procedures which are designed to enable the 

auditor form an opinion about the truth and fairness of the financial statements and 

the other matters specified in the Companies Act 1985, may not be appropriate for 

discovering fraud. The APB (1994) also notes: 

 

[T]he type of forensic work necessary to follow up suspicions of fraud is 

time consuming; demands a high level of skill and experience and is 

consequently expensive and in the final analysis may not be conclusive. 

The annual audit of a company's financial statements is not the place to 

undertake such work ... (para 4.25).  

 

However, it should be noted that this statement by the APB refers, not to the (initial) 

detection of fraud, but to following up suspicions of fraud which, presumably, have 

been aroused through audit procedures. As noted earlier, in general, pursuing 

suspicions of fraud is not an 'optional extra' for auditors: since 1896 it has been 

established that, if an auditor's suspicions are aroused, (s)he must "probe the matter 

to the bottom" (Lopes, LJ, Kingston Cotton Mill case). 

 

In relation to forensic work, Humphrey, Turley and Moizer (1993, p.56) observe 

that, in recent years, the auditing profession has made some of its strongest public 

statements about the limited capacity of the statutory audit to detect fraud at the 

same time as some of the large international accountancy firms have been promoting 

their ability to provide specialist fraud audits as additional, chargeable extras to the 

normal statutory audit. It appears that the techniques and expertise to detect 

corporate fraud are available within audit firms but, rather than using these to satisfy 

the public's expectations of auditors establishing the absence (or otherwise) of fraud 

as part of their 'normal' duties, they are offered to management as an additional 

service. As Humphrey, Turley and Moizer (1993) have noted, "the auditor's fraud 

detection obligations [are] increasingly appearing to be framed by accountancy 

firms as a service to management rather than a check on management" (p.56). 

 

This raises questions regarding the parties for whom the audit is conducted. The 

Companies Act 1985 provides for a company's auditors to be appointed by, and for 

the auditors to report to, the company's shareholders. It therefore appears that the 

legislators consider that the external audit of a company is conducted (at [east 

primarily) for the benefit of the company's shareholders. However, in practice, the 

shareholders normally delegate their responsibility for appointing auditors to the 
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company's directors and the latter are also made responsible for fixing the auditor's 

remuneration. Given that the appointment and payment of auditors is controlled by 

company directors, it does not seem unreasonable for auditors to, be more concerned 

with the directors', rather than the shareholders', perceptions of them providing value 

for money. 

 

Additionally, the nature of an audit is such that it relies on the co-operation and 

integrity of the audit-client's directors and management. Apart from management 

affecting such things as the ease with which the auditor can access accounting 

records and other documents, and make enquiries of various employees, much audit 

evidence rests on the willingness of management to provide information and 

respond fully and honestly to the auditor's enquiries. Without management's co-

operation and integrity, an effective audit is extremely difficult, if not impossible. 

The importance of management's representations to the successful conduct of an 

audit is reflected in the fact that the Companies Act 1985 (s.389A) makes it a 

criminal offence for any officer of a company knowingly or recklessly to make a 

statement (written or oral) to the company's auditors which "is misleading, false or 

deceptive in a material particular". 

 

The need to maintain a high level of mutual trust and co-operation between the 

audit-client's personnel and the auditor raises problems for the auditor in respect of 

reporting fraud. In the case of suspected or detected employee fraud, reporting this 

to management, the board of directors or the audit committee, may result in auditee 

personnel regarding the auditor as a 'spy' and 'informer', and withdrawing their trust 

and co-operation. Similarly, if the auditor reports detected or suspected fraud to a 

'proper authority' without first informing the client, (s)he faces the danger of being 

regarded as "a possible mole or sneak" by the client's directors and management - 

and possibly by others in the financial and business community who hear of it - and 

the integrity of the profession may be destroyed (ICAEW, 1985b, para 2.3). 

 

(ii) Society's expectations 

 

Despite the absence of a general legal requirement for auditors to detect and report 

fraud and the difficulties they face in performing these duties, they are nevertheless 

expected, by the majority of the financial and business community and the general 

public, to detect all - or at least all material - corporate fraud. One of the key reasons 

for this probably lies in the fact that auditors are the only independent professionals 

who routinely visit companies and have the opportunity, if not a duty, to 'find out 

what is going on': they alone have a legal right of access to all of the company's 
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accounts, books and records and the right to seek the information and explanations 

they require from the company's officers and employees. 

 

This 'detective' role of auditors has been accentuated in recent years as auditors, 

seemingly, have been cast in the role of quasi-agents of regulatory bodies. The 

Financial Services Act 1986, Building Societies Act 1986, Banking Act 1987 and 

Friendly Societies Act 1992, have given the auditors of entities in the financial 

services sector the duty or the right (depending on the circumstances) to report to the 

relevant regulator when they consider it appropriate to do so in order to protect the 

interests of depositors and/or shareholders. It is suggested that, by enacting 

legislation requiring auditors to report matters of concern encountered during an 

audit to regulatory authorities, the Government has given a clear message that it 

expects auditors to play a greater social role in combating corporate fraud and, thus, 

to extend their duties in this regard. 

 

This accords with the view expressed by Knox (1994), deputy director of the 

Serious Fraud Office, who regards the detection of fraud by auditors as an element 

of their '"social responsibility". He notes, "law enforcement is a matter for the whole 

community, and [given that] the only independent examination of company accounts 

is by the auditors - it is not surprising that auditors would wish to detect any 

malpractice" (p.128). Knox also suggests that auditors are likely to want to detect 

fraud, if it exists in a company, for two further reasons, namely: 

 

• uncovering fraud within a company is likely to be regarded as good service by the 

company's directors (assuming they themselves are not involved); and 

 

• discovering fraud by an audit-client's directors and/or management will provide a warning 

for the auditor of the risk of continuing to act for the client. (As noted above, the nature of 

an audit is such that considerable reliance must be placed on management's representations. 

If management lacks integrity, these representations are likely to be unreliable and the 

probability of audit failure is increased.)  

 

An area where the auditing profession is acknowledging increased responsibility in 

relation to detecting fraud is that of companies' internal controls. Since about the 

1920s, the profession has emphasised that prevention and detection of fraud is 

management's responsibility and is best achieved through an effective system of 

internal controls. In recent years it has begun to acknowledge that auditors also have 

a role to play in this regard. More specifically, professional bodies such as the 

Research Committee of ICAS (1993, p.33) and the APB (1994 para 4.42) have 
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expressed the view that auditors should be required to examine an auditee's internal 

controls and consider whether they are appropriate, adequate and effective to 

minimise the risk of fraud occurring and maximise the likelihood of it being 

detected. They should also be required to report to the entity's board of directors 

and, if it has one, its audit committee, any weaknesses detected in the internal 

controls, and to express an opinion in the entity's annual report on the adequacy of 

the internal controls for preventing and detecting fraud. 

 

These views of the professional bodies accord with  those of the Committee on the 

Financial Aspects of Corporate Governance (the Cadbury Committee, 1992). The 

latter recommended that the directors of listed companies should be required to 

make a statement (in the company's annual report) on the effectiveness of their 

system of internal control and that auditors should be required to report on the 

directors' statement (para 4.32). However, faced with strong opposition from both 

company directors and auditors (based principally on apparently unresolvable 

questions as to how the effectiveness of internal controls can be judged), the 

proposal for directors to report on the effectiveness of their system of internal 

control has been dropped; additionally, 'system of internal control' has been limited 

to 'system of internal financial control'. The directors of listed companies are now 

required to report that they have reviewed the effectiveness of the company's system 

of internal financial control without expressing an opinion thereon. As McInnes and 

Stevenson (1996, pp.12-13) have noted, the collapse of Barings Bank highlights the 

vital role that internal controls play in preventing fraud. They intimate that the 

public is entitled to expect (i) management to establish systems of internal control 

that will minimise the risk of undetected fraud from occurring and (ii) auditors to 

express an opinion on whether such systems have been established and maintained 

throughout the year. They observe, "the public are not going to get the reassurances 

they are entitled to as long as boards of directors and auditors are unwilling or (more 

worryingly) unable to express an opinion on the effectiveness of these systems" 

(p.13). They suggest, "the unwillingness of auditors to accept responsibility for 

providing an opinion on the effectiveness of internal control systems is to some 

extent underpinned by the fear of litigation" (pp.13-14). As noted earlier, some 

commentators have suggested that it is this fear which has underpinned the 

profession's unwillingness to acknowledge any responsibility for detecting corporate 

fraud. 

 

AN INHERENT CONFLICT 
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It is well established in the literature on professions that a profession exists to satisfy 

a societal need. It has a specialist body of knowledge which enables it to provide a 

service to members of society which they are unable to provide for themselves. The 

nature of the profession's expertise is such that it is generally beyond the ability of 

those receiving the service to judge its quality. Thus, the profession's governing 

body is expected, amongst other things, to ensure that its members act in the public 

interest and satisfy the need in society which underpins the profession's existence. 

The governing body is also expected, by the profession's members, to protect their 

interests. This dual responsibility of protecting both the public's and members' 

interests generates an inherent conflict in any self-regulatory profession. 

 

In the case of auditing, society has a general expectation that auditors will help to 

fulfil the need to detect corporate fraud. Prima facie, the professional body has a 

responsibility to ensure its members meet this expectation. However, a question 

arises as to the level of fraud which is reasonable to expect auditors to detect. It is 

generally accepted that it would not be reasonable to expect auditors to detect, for 

example, all minor pilfering within companies or very ingeniously concealed fraud. 

However, opinions differ as to the cut-off point between what is reasonable and 

unreasonable to expect of auditors. 

 

It is suggested that part of the reason the auditing profession has sought to deny its 

responsibility for detecting fraud - other than that which gives rise to material 

misstatements in the financial statements - is because, in its view, the public's 

expectations of auditors in this regard are not always reasonable. Its view of what is 

reasonable (or otherwise) has probably been influenced by the rising tide of 

litigation resulting from unexpected corporate failures which have been 

accompanied by major frauds the auditors failed to detect: the profession perceives 

that auditors are being held responsible for business failures rather than audit 

failures. However, notwithstanding the profession's denial of responsibility, the 

public has continued to expect external auditors to detect, at least material, fraud. As 

Singleton-Green (1990), editor of Accountancy, has noted: 

 

We cannot get away from the fact that the layman expects the auditor to 

discover all serious frauds .... [I]f auditors did not have a responsibility to 

find fraud, people would not waste time and money suing those who fail to 

find it. Auditors might as well face up to their responsibilities and try to 

sound positive about them. The negative approach will do nothing to 

diminish the auditor's duties, but it will help to discredit the profession 

(p.34). 
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In its Audit Agenda, the APB (1994, para 4.24) reflects the inherent conflict the 

professional body faces in attempting to protect, simultaneously, the profession's 

and the public's interest. It first downplays auditors' responsibility even to detect 

fraud which has a material effect on the financial statements, noting that this is "an 

aim rather than a requirement of the audit". It then observes that there is "a need for 

... greater realism both within and outside the profession about the possibilities of 

finding fraud, whether material or not". However, it also calls for "greater 

commitment on the part of the profession to meeting this aim" (para 4.24) and 

recommends steps the profession may take as part of this increased commitment. 

The steps include: 

 

• auditors reporting to company boards of directors and/or audit committees their 

observations based on work specifically undertaken to address the adequacy of the 

company's system of controls for preventing and detecting fraud - and, in particular, their 

adequacy to detect fraud by the directors or senior employees [paras 4.27(a) and 4.53]; 

 

• the professional bodies which train and monitor auditors considering whether sufficient 

attention is given in pre- and post-qualifying education to fraud detection and the 

behavioural aspects of individuals under pressure (para 4.27(b)]; 

 

• the professional bodies holding seminars on a regular basis to ensure that directors and 

auditors are continually aware of the common symptoms of fraud and the characteristics of 

people who perpetrate it [para 4.27(c)]. 

 

CONCLUSION - AND A WAY FORWARD 

 

Over that last 100 or so years, whilst society consistently has expected auditors to 

detect corporate fraud, the auditing profession has changed its stance from one 

extreme of recognising fraud detection as a primary audit objective, to the other of 

denying responsibility in this regard. In more recent years, responding to public and 

political pressure, the profession has once again acknowledged some responsibility 

to detect fraud: more particularly, it recognises a duty for auditors to plan and 

perform their audits so as to have a reasonable expectation of detecting material 

misstatements in financial statements caused by fraud. The profession has also 

begun to accept a responsibility to evaluate the adequacy of the internal control 

systems established by corporate managements to prevent and detect fraud. Further, 

in recent years, the auditing profession has accepted extended reporting duties: in 

addition to its duty to report fraud detected during an audit to management and, in 
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appropriate cases, to shareholders, it has accepted a duty to report detected fraud to a 

proper authority, when it is in the public interest to do so.  

 

Despite the changes to auditors' duties, corporate fraud continues to be a major and 

apparently escalating social and economic problem. Companies continue to fail 

unexpectedly, their failures, all too frequently, being precipitated by massive frauds. 

Whenever such cases hit the media headlines, the cry of "Where were the auditors?" 

may be heard. It is clear that auditors' duties - or the performance of those duties - 

still fall short of society's expectations. 

 

Auditors face significant difficulties with respect to detecting and reporting 

corporate fraud. For example, fraud (especially by management) may be carefully 

concealed; additionally, the audit process is such that it requires the maintenance of 

mutual trust and co-operation between the auditor and auditee which may be 

undermined if the auditor reports suspected or detected fraud; further, there is no 

general agreement in society as to the minimum size or type of fraud which is 

reasonable to expect auditors to detect. Nevertheless, it is suggested that if the 

auditing profession is to avoid continued public and political criticism - and further 

erosion of its credibility, - it needs to move closer to meeting society's expectations 

with respect to detecting and reporting fraud. As noted above, the APB, in The Audit 

Agenda (1994), has outlined some steps the profession can take. In its follow-up 

document, The Audit Research Agenda (1996), the APB expressed continued 

commitment to resolving the profession's fraud responsibility issue. It stated: "In 

view of the level of concern expressed on this issue, and the lack of clarity as to 

whether the auditors' role should extend further than at present, fraud is regarded by 

the APB as a priority area" (para 31). It also identified (in para 32) questions it 

considered worthy of research, namely: 

 

1) Given the likelihood of concealment of fraudulent activity, how can 

an auditor's ability to detect fraud be improved? 

 

2) To what extent can assessment of the control environment assist in 

detecting the risk of fraud, and to what extent can the role of internal 

audit assist in reducing such risks? 

 

3) What level of demand exists for more detailed forensic work by 

auditors? 
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History has shown that auditors' responsibility to detect and report fraud is a 

controversial issue and one which is not easy to resolve. As the APB has indicated, 

it requires greater realism (by the profession on the one hand and the public on the 

other) about what auditors should be expected to detect, and greater commitment by 

the profession to meeting society's realistic expectations. The APB has identified 

steps the auditing profession can take as part of, and to demonstrate. this increased 

commitment. If these are taken, the gap between what society expects from auditors 

and what it perceives it receives from them should be narrowed quite significantly. 
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ADDENDUM TO: AUDITORS' RESPONSIBILITIES WITH RESPECT TO FRAUD IN 

ANGLO-AMERICAN COUNTRIES 

 

RECENT CHANGES TO AUDITORS' DUTIES IN THE UNITED STATES 

 

SOME PRELIMINARY THOUGHTS 

 

INTRODUCTION 

 

Statement on Auditing Standards No. 82: Consideration of Fraud in a Financial 

Statement Audit (SAS 82) was issued by the AICPA in February 1997. It is effective 

for audits of financial statements for periods ending after 14 December 1997. In this 

review paper three key questions are addressed, namely: 

 

1. Why was SAS 82 developed? 

 

2. What changes has it introduced? 

 

3. What is its effect? 

 

1. WHY WAS SAS 82 DEVELOPED? 
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Three main reasons maybe identified as prompting the development of SAS 82. 

These are as follows (Landsittel and Bedard, 1997; Ray and Mancino, 1996): 

 

i) SAS 82's predecessor, SAS 53 (The Auditor's Responsibility to 

Detect and Report Errors and Irregularities), was issued in 1988 as 

one of nine standards designed to narrow the audit expectation gap 

(Guy and Sullivan, 1988). At the AICPA'S 1992 Expectation Gap 

Rountable, doubts were expressed regarding the success of SAS 53 

in narrowing the expectation gap relating to the detection of 

material misstatements in financial statements resulting from fraud. 

 

ii) In 1993 the Public Oversight Board (POB) of the AICPA'S SEC 

Practice Section suggested there was significant public concern over 

the profession's performance with respect to detecting management 

fraud. The POB recommended that guidance be developed to assist 

auditors assess the likelihood of management fraud occurring and 

that additional audit procedures be specified for performance when 

there is such a likelihood. 

 

iii) Anecdotal evidence indicated that some auditors did not understand 

their responsibility under SAS 53 and existing standards provided 

little guidance on how to meet that responsibility. 

 

According to the Fraud Task Force (which was given responsibility for developing 

the new standard), SAS 82 clarifies but does not extend auditors' duties with respect 

to fraud. Its primary purpose is to provide guidance to assist auditors meet their 

responsibility in this regard. The Task Force hoped that "improved detection of 

frauds ...will result, which in turn will improve the public's perception of the 

profession's activities in the area and the value of audit services in the marketplace" 

(Landsittel and Bedard, 1997, p.4) 

 

2. WHAT CHANGES HAS SAS 82 INTRODUCED? 

 

Analysis of SAS 82 reveals that it has introduced a number of significant changes.  

These include the following. 

 

l. The term 'fraud' is used in place of the more euphemistic 

'irregularities'. It is defined to include (a) fraudulent financial 

reporting (intentional misstatements or omissions of amounts or 
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disclosures in financial statements) and (b) misappropriation of 

assets (theft of the entity's assets). Additionally, unlike SAS 53 

(which deals with both errors and irregularities) SAS 82 is confined 

to the effect of fraud in a financial statement audit. These changes 

reflect a more direct and focused approach to auditors' duties with 

respect to fraud. 

 

2. SAS 82 requires auditors to assess specifically the risk of material 

misstatement of the financial statements due to fraud and to 

consider that assessment in planning and performing the audit. In 

making their assessment auditors are required to both (a) consider 

whether risk factors that might indicate the existence of fraud are 

present and (b) make inquiries of management to obtain 

management's understanding and assessment of the likelihood of 

fraud in the entity. 

 

3.  The standard distinguishes between and describes two groups of 

fraud risk factors that auditors are required to consider in their fraud 

risk assessment, namely: 

 

(a) Risk factors relating to misstatements arising from 

fraudulent financial reporting. Three categories of risk 

factors (with a total of 39 illustrative examples) are 

identified: (i) management's characteristics and influence 

over the control environment; (ii) industry conditions; and 

(iii) operating characteristics and financial stability. 

 

(b) Risk factors relating to misstatements arising from 

misappropriation of assets. Two categories of risk factors 

(with 12 illustrative examples) are identified: (i) 

susceptibility of assets to misappropriation; and (ii) 

controls. 

 

4. SAS 82 emphasizes that auditors must respond appropriately to 

their fraud risk assessment. In developing this response 

consideration is to be given to:  

 

i) the exercise of professional skepticism 
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ii) assignment of personnel, 

 

iii) accounting principles and policies adopted by 

management; 

 

iv) controls in the entity; 

 

v) the impact of the fraud risk assessment on the nature, 

extent and timing of audit procedures. 

 

5. The standard precludes auditors from hiding behind the excuse of 

lack of materiality when encountering evidence that fraud may exist. 

If auditors find evidence that may be indicative of a material 

misstatement due to fraud they are required to pursue it, even if it 

seems minor in isolation. 

 

6. At the conclusion of their audits, auditors are required to reassess the 

risk of material misstatement due to fraud in the fight of all the 

evidence gathered from the tests performed. 

 

7. SAS 82 requires auditors to document (a) the performance of their 

fraud risk assessment, (b) the specific risk factors they identified, 

and (c) their response to those factors. In relation to this change, 

Landsittel and Bedard (1997) note: "Documentation requirements in 

the new fraud standard are more explicit than is normally contained 

in auditing standards, the motive being to add further assurance that 

the standard will drive change in audit practice" (p.5). 

 

3. WHAT IS THE EFFECT OF SAS 82? 

 

As noted above, the Fraud Task Force asserts that SAS 82 clarifies but does not 

extend auditors' duty with respect to fraud. However, detailed comparison of SAS 

82 and its predecessor, SAS 53, provides grounds for questioning this assertion. The 

following points maybe cited as examples: 

 

i) Whilst SAS 82 leaves auditors' duty to report fraud virtually 

unchanged, it appears to extend their duty to detect fraud. Unlike 

SAS 53, SAS 82 requires auditors to perform a detailed fraud risk 

assessment. It provides a raft of fraud rink factors they are to 
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consider in making this assessment and explicitly requires them to 

respond appropriately to the risk factors identified. 

 

SAS 53 required auditors to assess the risk that errors and irregularities may 

cause the financial statements to contain a material misstatement and to 

exercise (a) due care in planning, performing and evaluating the results of 

audit procedures and (b) the proper degree of professional skepticism, to 

achieve reasonable assurance that material irregularities would be detected. 

SAS 82 similarly requires auditors to plan and perform their audits to obtain 

reasonable assurance that the financial statements are free of material 

misstatement but, unlike previously, it also seems to require auditors to 

actively search for fraud. 

 

ii) The overall impression given by the standard is that it recognizes 

increased responsibility for auditors with respect to fraud. Of 

particular significance in creating this impression are (a) the fact 

that SAS 82 deals solely with the issue of fraud in a financial 

statement audit (rather than with both errors and irregularities), (b) 

its introduction of detailed requirements pertaining to auditors' fraud 

risk assessment and response thereto, and (c) its general tenor. 

 

iii) The standard seems to take a first (tentative) step towards 

recognizing a general duty for auditors to detect fraud. Although 

SAS 82 carefully couples detecting fraud with material 

misstatement in the financial statements, it provides far more 

guidance than hitherto on detecting fraud (particularly as regards 

detecting misappropriation of assets) and its tenor is indicative of a 

more general duty to detect fraud. It may be that the Task Force 

adopted the view that any material fraud will have an impact on the 

financial statements and, therefore, a general duty to detect fraud is 

consistent with, and a component of, auditors' duty to obtain 

reasonable assurance that the financial statements are free of 

material misstatement. 

 

CONCLUSION 

 

Irrespective of whether SAS 82 extends or clarifies auditors' duty in the US to detect 

fraud, the standard unquestionably extends the requirements with respect to auditors' 

performance of their detection duty. Indeed, as noted above (p.2), in issuing SAS 82 
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the Fraud Task Force (and AICPA) sought to narrow the audit expectation gap by 

improving auditors' performance in detecting frauds. As Sutton, Chief Accountant of 

the SEC, observed: 'the new standard is expected to improve auditor performance by 

causing auditors to spend more time looking for and analyzing evidence of fraud" 

(1996, p.6). Similarly Noonan, Chair of the Auditing Standards Board, explained: 

 

[SAS 82] provides additional performance requirements to enable auditors 

to meet their fraud detection responsibility.  It specifically lays down 

procedures that need to be completed concerning fraud detection when 

auditors design and perform their audits. In this way, the new standard is 

expected to change auditor behaviour and drive auditor performance. (as 

quoted, AICPA, 1996). 
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9. SAICA 

"SECTION 20(5) OF THE PUBLIC ACCOUNTANTS' AND AUDITORS' ACT,1991 

 

In our original submission to the Nel Commission, we made the point that there 

appeared to be a number of problems relating to Section 20(5) of the Public 

Accountants' and Auditors' Act, and hence to the reporting by auditors thereunder. We 

undertook at that time to revert to you with recommendations on how to address these 

problems. 
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After a lengthy consultation and discussion process, ,we have determined what we 

consider to be the problems inherent in this section and have made recommendations on 

how to resolve these problems. 

 

Background and objective of Section 20(5) 

 

The purpose of Section 20(5) is clearly to protect the public, ,whether as investors, 

creditors or any other interested party having some kind of relationship with the 

company. This objective was revealed by an address by then Minister of Finance (The 

Hon. N C Havenga) at the opening meeting of the Public Accountants' and Auditors' 

Board and the Accountants' Registration Advisory Committee on 24 October 1951, 

where he made the following relevant observations on the purpose of Section 26(3), the 

predecessor or section 20(5). 

 

" To my mind a most important aspect of this piece of legislation is 

Parliament's recognition of the principle that an auditor owes a duty not only 

to his client but also to the public. For many years auditors have been in doubt 

as to their responsibility to the public. Parliament has now given a clear and 

unequivocal answer.  I wish, in this connection, to refer particularly to sub-

section (3) of section 26. Although it is not claimed that the provisions of this 

sub-section will give complete protection in the interests of creditors and local 

and overseas investors, advantages as yet unforeseen will undoubtedly accrue 

from the recognition of the principle embodied in that sub-section. 

 

In conclusion I wish to say that although the auditor has often been referred to 

as the watchdog, not only of his client, but also of a rather impersonal public, I 

would remind our auditors that the rather impersonal public in fact also 

embraces persons both inside and  outside the Union whose views of the 

financial stability and the standards of morality in our businesses and 

undertakings are important to a prosperous way of life in the Union. May I ask 

them, therefore, to be watchful also of the interests of the greater public and so 

protect the good name of the Union inside and outside its borders." 

 

While there have been some changes to the relevant sections of the Act since 1951, the 

intention and objective of the section has clearly not changed. What is problematic, 

however, is the practical implementation of the requirements of the section. These 

problems arise because of the wording used in the section, which make it unclear under 

exactly what circumstances reporting is required. 
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Appendix to Statement of South African Auditing Standard (SAAS) 240, Fraud and 

Error, issued in April 1997, provides guidance to auditors in assessing 'whether or not a 

material irregularity in terms of Section 20(5) has taken place. This appendix, which 

was based on legal advice, does not however have legal standing, and clearly cannot 

address all the difficulties inherent in the section. The detailed problems with proposed 

solutions are outlined below. 

 

In the capacity of auditor 

 

Both Sections 20(5) and 20(7) make reference to the term "in the capacity of auditor". 

There is a great deal of uncertainty as to what is meant by this term, and therefore under 

what circumstances a person "is acting in the capacity of auditor". This issue has 

become increasingly pertinent in the last few years because of the fact that audit firms 

are offering a broad range of other services to their audit clients. This will also be 

aggravated by the possible emergence of multidisciplinary practices in the future. To 

illustrate this problem, if the auditor of an entity provides the company with tax and tax 

advisory services, would he be required to report a material irregularity if it came to his 

attention not during the course of the audit but during the course of providing that 

ancillary service? The answer to this question, although not clear, is probably no, since 

the auditor in this case is not acting in the capacity of auditor, but in the capacity of tax 

advisor. Therefore, on a plain reading of the Act, one could fairly conclude that there is 

no duty to report in these circumstances. 

 

However, we do not believe that this was the intention of the legislature, as we believe 

that in the interest of public protection, the legislature would have wanted reporting in 

these circumstances. Section 20(7) of the Act, which was inserted in the 1991 Act, we 

believe, was an attempt to widen the ambit of reporting. However, as it also contains the 

words "in the capacity of auditor" it suffers from the same shortcomings as section 

20(5). 

 

To remedy this problem, we recommend that the words "any person acting in the 

capacity of auditor" are deleted from Sections 20(5) and 20(7) replaced with the words 

"an auditor". 
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Auditor 

 

"Auditor" is not defined in the Act. However it is interpreted as the individual 

registered with the PAAB. 

 

In accordance with Section 274 of the Companies Act, a firm of auditors may be 

appointed to hold the office of auditor of the company, This provision is also included 

in other legislation relating to regu1ated industries. The General Note on Section 274 of 

the Companies Act included in Henochsberg of the Companies Act states that, in effect, 

the appointment contemplated by the section would amount to an appointment of all the 

partners of the firm. 

 

It is submitted that the reference to auditor could only relate to the individual in a firm 

of auditors that is responsible for conducting the audit and signing the audit opinion an 

the entity's annual financial statements. There may be instances where this individual 

may not be aware of an irregularity that has taken or is taking place in regard to his/her 

client, although the firm of auditors collectively may have such knowledge. For 

example, auditor A, during the audit of B, may become aware of an irregularity that is 

taking place at C, which is a client of 'the same audit firm but audited by auditor D. 

Based on the above, there is no responsibility on auditor A to notify auditor D or to 

report the irregularity in terms of the proposed section. In fact, due to the confidentiality 

provisions, A is not allowed to notify D. 

 

Therefore, it is suggested that a definition of registered auditor is included in the Act, 

indicating that it is the person, i.e. individual, registered with the PAAB who is 

responsible for the audit of the entity and not the firm appointed as auditor in terms of 

relevant legislation. It is further suggested that section 20(5)(a) is amended to refer to "a 

registered auditor who acts as auditor of an entity". 

 

Report addressee 

 

One of the practical problems faced by auditors is the identification of the party to 

whom the report should be addressed to in the first place. Therefore, it is suggested that, 

in addition to the person in charge, the report also goes to all members of 'the board or 

controlling body. In addition to providing certainty, this also ensures that the report 

reaches the maximum range of persons responsible for the conduct of the affairs of the 

entity. 

 

In the conduct of the undertaking's affairs 
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Section 20(5) requires reporting where a material irregularity has taken place 'in the 

conduct of the affairs of such undertaking'. It is unclear whether these words are 

referring to the management of the undertaking or whether in fact they would extend to 

all aspects of the undertakings affairs, including acts performed by employees not 

responsible for managing the undertaking.  For example, if a fraud was perpetrated by a 

junior member of staff would this constitute a material irregularity? Our interpretation 

is that this would not constitute a material irregularity. However, it would be a material 

irregularity should there be a failure on the part of the management of the undertaking 

to take steps to remedy the situation.  

 

Furthermore, the Act should make it clear that it includes acts on behalf of the entity, as 

well as acts against the entity. An example of the former would be bribes in order to get 

business and an example of the latter would be a fraud by, for example, a director of the 

undertaking. 

 

We, therefore, suggest that the term "in the conduct of the affairs of the undertaking" is 

deleted and that the proposed definition of a reportable irregularity is worded to clarify 

these matters.  

 

The term "material irregularity" 

 

The term "material irregularity" used in the section itself raises some questions, 

particularly regarding what the term "material" applies to, and whether material relates 

purely to a quantitative measure or whether it relates to both a quantitative measure and 

the nature of the irregularity. 

 

In our original submission to the Nel Commission, it was argued that the adjective 

"material" in the section should relate to the loss incurred or likely to be incurred and 

should thus be juxtaposed with the reference to the actual or possible loss. 

 

However, we believe that irregularities to be reported should not be limited to matters 

material in the financial sense, but should also include unlawful acts or omissions that 

constitute fraud or that represent a material breach of fiduciary duty on the part of 

management. 

 

Based on the above, it is suggested that; 

 

• the word "material" is linked to the word financial loss, 
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• irregularities to be reported include unlawful acts or omissions that constitute fraud or that 

represent a material breach of fiduciary duty on the part of management, and 

 

• the word "material" in relation to "irregularity" is replaced with the word "reportable". 

 

It is important that the Act is as clear as possible on what a reportable irregularity is and 

it is suggested that the broad principles thereof are included in a definition. 

 

For this purpose, our suggestion is that a reportable irregularity is defined as follows: 

 

"Any unlawful act or omission by any person in the conduct of the management or 

control of an entity that: 

 

• has caused or is likely to cause material financial loss to the undertaking or to any of its 

members or creditors, and/or ". 

 

• is fraudulent or amounts to theft, and/or 

 

• represents a material breach of the fiduciary duty of such person to the entity " 

 

Body to whom the report should be submitted 

 

As was noted in our origina1 submission on the Nel Report, it serves little purpose for 

section 20(5) reports to be submitted to the PAAB. Bearing in mind what the objective 

of the section is, we believe that the reports should be submitted to the Regulatory Body 

responsible for the entity concerned. This may be, for example, the Registrar of 

Companies, the Registrar of Banks, the Financial Services Board, etc. Only in those 

instances where no such Regulator exists should the report be submitted to the PAAB. 

 

Clearly, for the section to be .effective and to meet its objective, it is critical that the 

regulators be given the appropriate powers to take any action deemed appropriate in the 

circumstances to investigate and deal with any reportable irregularities. We believe that 

these powers should include the right to appoint an independent person to investigate 

the entity concerned and to take corrective action such as suspending the entity from 

conducting business or putting it under judicial management. These powers should be 

provided for in relevant legislation. 

 

30-day period provided for in Section 20(5)(b) 
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The Act requires the auditor to give management 30 days within which to determine the 

existence or non-existence of the irregularity and to remedy the situation, before the 

auditor is entitled to submit the appropriate report to the PAAB. 

 

While there may be instances where allowing a 30 day period may he appropriate, we 

believe that in the interest of public protection, the Act should be amended to allow for 

(i.e. not to require) immediate reporting in those cases where, based on the risk of loss 

to the entity, its members or creditors, the auditor deems it appropriate to report 

immediately to the Regulator. An example of such a circumstance could be where the 

auditor considers that there are indicators that the business is being conducted 

recklessly or fraudulently. 

 

Therefore, our recommendation is that the Act is amended in effect to allow the auditor 

to judge, based an the circumstances of each case, whether or not it is appropriate to 

provide management a certain period of time before the irregularity is reported to the 

Regulator. We would, however, suggest that a maximum period of 30 days is retained. 

 

Section 20(5)(b) recovery/prevention of Loss 

 

This section provides that where the auditor is satisfied that sufficient steps have been 

taken to prevent or recover the loss, then no report needs to be furnished to the PAAB. 

We agree with this part of the section and we do not suggest that any change is made in 

this Act in respect thereof. However, we do believe that in the interest of  transparency 

and keeping stakeholders informed, such 'unreported irregularities' should be reported 

on in the annual financial statements of the entity concerned. We, therefore, suggest that 

consideration is given to amending, for example, the Companies Act, the Banks Act, 

etc. to require the directors to report on the particulars of the irregularity and on the 

steps that were taken to address it. 

 

Clearly, in cases where an irregularity has been reported in terms of Section 20(5), we 

would also recommend that the particulars of the irregularity is required to be disclosed 

in the annual financial statements of the entity. 

 

Section 25(6) 

 

From a practical perspective, it is suggested that the subsection dealing with companies 

placed in liquidation is deleted. It is submitted that by the time a company is placed in 
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liquidation and under the control of a liquidator or the court, the primary objectives of 

detection and prevention of ongoing fraud are generally no longer relevant. 

 

Conclusion 

 

In developing our comments and recommendations on the whole question of material 

irregularities, we have attempted to balance the objective of the section, being public 

protection, with the need to prevent the section from becoming unwieldy resulting in a 

proliferation of reports on trifling matters. We believe that our recommendations as best 

as possible achieve this balance and will also help to resolve the lack of clarity that is 

inherent in the current section. Clearly, however, an issue of this nature will always 

involve an element of judgement and therefore cannot be entirely clear cut. 

 

We thank you for providing us with the opportunity to comment on this issue and we 

trust that our comments will be seen in the constructive light in which they are intended. 

The annexure to this letter contains our proposed revision to the relevant sections of the 

Act, based on our recommendation set out above. 

 

 

Annexure 

 

PROPOSED REVISED LEGISLATION 

 

S20(5)(a) For the purposes of S20(5), a reportable irregularity shall mean any 

unlawful act or omission by any person in the conduct of the 

management or control of an entity which - 

(i) has caused or is likely to cause material financial loss to 

the entity or to any of its members or creditors, and/or 

(ii) is fraudulent or amounts to theft, and/or 

(iii) represents a material breach of the fiduciary duty of 

such person to the entity. 

 

S20(5)(ba)(i) If any person acting in the capacity of A registered auditor who acts 

as auditor of an to any undertaking who is satisfied or has reason to 

believe that in the conduct of the affairs of such undertaking a 

material a reportable irregularity has taken place or is taking place 

which has caused or is likely to cause financial loss to the 

undertaking or to any of its members or creditors, he shall forthwith 

despatch a report in writing to the person in charge of that 
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undertaking and all the members of the board of director or 

controlling body thereof giving particulars of the irregularity, at the 

same time drawing the attention of such persons in charge to the 

provisions in paragraphs (b) and (c) of this subsection and requesting 

all such persons individually or collectively him to acknowledge 

receipt of such report in writing. 

 

S20(5)(b)(ii) If in the opinion of the registered auditor, the risk of financial loss to 

the undertaking or to any of its members or creditors would be 

materially increased by any delay, the registered auditor may 

simultaneously with despatch of the report in terms of S20(5)(b)(i) 

furnish the statutory regulator(s) of the undertaking concerned with 

copies of the report and such other particulars as he may deem fit. 

 

S20(5)(b)(c)(i) Unless within 30 days after the registered an auditor has despatched 

such a report, he has been satisfied that no reportable such irregularity 

has taken place or is taking place or that such unlawful conduct has 

ceased and adequate steps have been taken for the recovery of any 

such loss so caused or for the prevention of any, such loss likely to be 

so caused, he shall forthwith furnish the board statutory regulator(s) 

of the undertaking concerned with copies of the report and of any 

acknowledgement of receipt thereof and reply thereto and such other 

particulars as he may deem fit. 

 

S20(5)(c)(ii) Where the registered auditor has previously furnished a copy of the 

report to the regulator(s) in terms of paragraph (b)(ii) of this 

subsection, he shall forthwith furnish the regulator(s) with any further 

information he deems appropriate, including copies of management's 

acknowledgement of receipt and reply thereto. 

 

 

s20(5)(d)(i) Where no specific regulator exists for the undertaking concerned, 

then the reports required in terms of paragraphs (b)(ii) and (c) of this 

subsection, should be submitted to the board. 

 

S20(5)(c)(d)(ii) The board may disclose any information supplied to it in terms of 

paragraph (d)(i) of this subsection paragraph (b) to any state official, 

attorney-general or the Registrar of Banks any officer in the public 

service or any member or creditor of the undertaking concerned or 



 

NEL COMMISSION 

325

any juristic person of whom the undertaking is a member or who has 

authority control over the undertaking or who has the power to take 

disciplinary steps against the undertaking, or to the committee of any 

stock exchange on which shares of the undertaking are listed, or, if 

the board believes it to be in the best interests of the public, to any 

other person, institution or body. 

 

S20(5)(d)(e) For the purpose of determining whether any irregularity contemplated 

by this subsection has taken place or is taking place, a registered an 

auditor may carry out such investigation as he may deem fit. 

 

S20(5)(e)(f) Nothing in this subsection contained shall be construed as conferring 

upon any person any right of action against a registered an auditor 

which, but for the provisions of this subsection, he would not have 

had. 

 

S20(6)(a) If any person who was acting in the capacity of auditor to any 

undertaking immediately prior to its sequestration or liquidation 

(whether provisional or final), is satisfied or has reason to believe that 

at or before the date of the sequestration or liquidation a material 

irregularity in the conduct of the affairs of such undertaking was 

taking place or had taken place which had caused or was likely, to 

cause financial loss to the undertaking or to any of its members or 

creditors, and such person did not comply with the provisions of 

subsection 5(a) in respect of such irregularity before the said date, he 

shall forthwith despatch a report in writing, giving particulars of such 

irregularity, to the person appointed as trustee or provisional trustee 

or as liquidator or provisional liquidator, as the case may be, of such 

undertaking, and at the same time supply copies of such report to the 

person in charge of such undertaking and to the board. 

 

S20(6)(b) If any person who was acting in the capacity of auditor to any 

undertaking immediately prior to its sequestration or liquidation 

(whether provisional or final) and who has not taken action in terms 

of subsection 5(a) or despatched a report in writing in terms of 

paragraph (a) of this subsection, is at any time requested in writing to 

do so by the person appointed as trustee or provisional trustee or as 

liquidator or provisional liquidator, as the case may be, of such 

undertaking, he shall forthwith inform the person so requesting 
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whether or not a report in writing is required by paragraph (a) of this 

subsection, and in the event of his informing the person so requesting 

that such report is so required, he shall forthwith despatch the report 

to him, and at the same time supply copies of such report to the 

person in charge of such undertaking and to the board. 

 

S20(6)(c) The provisions of subsection 5(c) shall mutatis mutandis apply with 

reference to any information supplied to the board in terms of 

paragraph (a) of this subsection, and the provisions of subsection 5(e) 

shall mutatis mutandis apply with reference to any provision of this 

subsection. 

 

S20(67) A registered An auditor shall, in performing any duty referred to in 

subsection (5) and (6), have regard to all the information which 

comes to his knowledge in his capacity of auditor to any undertaking 

and all the information which comes to his knowledge from any other 

source". 

 

 

 10. See Chapter 18. 

............... 
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CHAPTER 18 � THE AUDITING 

PROFESSION - ETHICS - THE PUBLIC 

OVERSIGHT BODY 

 
 

18.1 The auditing profession in South Africa as in many other jurisdictions which were part 

of the erstwhile British Empire, evolved during the 19th century when the growth of company 

law in England and elsewhere created a need for qualified accountants. 

 

18.2 It must be borne in mind that the auditing profession in England evolved at a time 

when 

 

� the crime of fraud as it is known in South Africa, did not exist in England; 

� for centuries past, promoters and directors of companies had lied with virtual impunity 

about the affairs of companies; 

� companies were encouraged to suppress profit figures, not only to mislead competitors 

but also to mislead their employees; 

� the compulsory audit of the balance sheets of companies was only reintroduced in 

1900, after a lapse of almost half a century; 

� Courts leaned over backwards to accommodate incompetent and negligent directors. 
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18.3 It is against this background that 

 

� the manipulation of income and expenditure figures to suit the aims of management 

became not only common place, but also acceptable to the profession, as long as it 

conformed to 'generally accepted accounting practice'; 

 

� the so-called 'common law' duty of confidentiality evolved which is so often used as 

an excuse not to divulge information about maladministration. 

 

18.4 As pointed out in Chapter 13, public confidence in the auditing profession and the 

veracity of audited financial statements started to decline during the 20th century. 

 

18.5 The decline in public confidence had many causes, some are 

 

� the denial by the auditing profession of its erstwhile duty to detect fraud; 

 

� the perception that the auditing profession had lost its independence; 

 

� the demise of companies shortly after the external auditors had signed unqualified 

audit reports. 

 

18.6 In 1977 and in an attempt to stop the erosion of public confidence in the auditing 

process and to forestall Federal intervention, the American Institute of Certified Public 

Accountants (AICPA) created an independent 'Public Oversight Board' for the profession, 

composed of 

 

  "prominent individuals of high integrity and reputation". 

 

18.7 In 1994 and in recognition of the growing distrust of the public in the efficacy of self-

regulating professions, the Institute of Chartered Accountants in England and Wales 

proposed the creation of a public oversight board for the auditing profession. 

 

18.8 In the Interim Report of its Regulation Review Working Party, the following was 

stated 
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"(9) The regulation of accountants comprises the activities of setting standards for 

their conduct (eg ethical standards) monitoring their compliance with these 

standards in certain areas, investigating cases in which accountants appear to 

have fallen short of these standards, and disciplining those who are shown not 

to have achieved them. 

 

(10) Against this definition, the regulation of accountants should be based on a 

number of fundamental principles: 

 

(1) the system should be unitary � so that all cases are handled within a 

single structure. 

 

(2) regulation must be practioner-led:  practitioners, whether members 

in business or members in practice, must be heavily involved in all 

aspects of the regulatory process if it is to be effective. 

  

(3) all related activities (eg discipline, regulation and standard-setting) 

should be under the control of a single organisation 

 

(4) regulation and regulated activities should be distinct and 

separate from the other activities of a professional body 

 

(5) the public interest must be clearly and unequivocally articulated. 

 ......... 

(42) As noted in the December 1994 report: 

'.........There has been much complaint from members that increasing 

the Institute's duties as a regulator imperils the Institute's 

responsibility to act as a representative and support for its members.  

The external mirror image of this internal concern is the often heard 

complaint that the Institute's dual roles as a regulator and 

representative create conflicts which undermine its effectiveness as a 

regulator.'  (See paragraph 33) 
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(43) In the working party's view, it is not practicable to cope with the 

concerns either of members or of people outside the Institute 

unless the Institute's disciplinary, regulatory and standard-

setting mechanisms are manifestly distinct and separate from its 

other activities and in particular those which are involved in 

member support and representation.  In one sense, of course, 

these mechanisms are already separate from the Institute's other 

activities.  For example, discipline is the responsibility of the 

Professional Conduct Directorate and regulation is the responsibility 

of the Practice Regulation Directorate.  These Directorates do not 

have responsibility for other activities.  In this sense, therefore these 

activities are already distinct and separate.  In practice, however, they 

are clearly not perceived to be distinct and are certainly not distanced 

from the Institute's other activities in the minds either of members or 

non-members. 

 

(44) From the point of view of members, ensuring that these activities are 

perceived to be distinct and separate should ease the Institute's task 

of demonstrating that no member need fear making use of the 

Institute's support functions by reason only of concern about the 

Institute's role as regulator. 

 

(45) Conversely, distinctness and separation should assist the Institute in 

demonstrating in the public interest that its role in the maintenance of 

professional standards is not constrained or undermined by its 

parallel functions as a representative of and support for members. 

 

(46) The working party believes that the activities related to regulation 

should be distinct and separate from the other activities of the 

Institute". 

 

18.9 The Working Party concluded as follows: 

 

"101. In the working party's view, a Public Oversight Board (POB) should be 

created to exercise oversight of the activities related to regulation. 

........... 
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105. Although the working party has not attempted at this stage to prepare a 

detailed description of the way in which such POB would be created and how 

it would operate, the working party envisages that the proposed board would 

have the following characteristics: 

 

 (1) Membership 

 

 The POB would consist of a few members of high standing and repute drawn 

from commerce and other professions (possibly including a member of the 

Institute), and appointed for fixed terms of 3 � 5 years. 
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(3) Nomination 

 

It is important that the process of nominating members of the POB should be 

made independent of the Institute.  The working party envisages that 

commercial and other professional institutions (outside the accounting 

profession) should be invited to accept the responsibility of nominating 

members to the POB. 

 

(3) Scope 

 

The POB would be charged with exercising public oversight over the 

Institute's discharge of the regulatory, disciplinary and standard-setting 

responsibilities.  This oversight would be complementary to, and would not 

displace, the direct oversight exercised (under statute) by the DTI and SIB. 

 

(4) Staff 

 

The POB should have its own small staff separate from the Institute's 

secretariat. 

 

(5) Manner of working 

 

The POB would have access to all of the committee papers and reports 

produced by the relevant committees and would be entitled to send its own 

representative to attend monitoring visits, committee hearings, meetings and 

tribunal hearings as appropriate.  The POB would also have access to the 

reports of any reviews of the effectiveness of the regulatory and monitoring 

arrangements. 

 

(6) Complaints 

 

The POB should also be authorised to deal with and investigate the 

circumstances surrounding any complaints about the regulatory system (as 

opposed to complaints about members' or firms' conduct) made directly to the 

POB either by members or non-members. 

(7) Reporting 

 

The POB would report (not less than annually) in public on matters within its 

purview. 
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106. This description is consciously based upon the experience of the Public 

Oversight Board in the United States.  That Board was created by the AICPA 

in response to criticism in the 1970s of the state of regulation of the United 

States accounting profession.  It has developed into a strong and, for the 

profession, occasionally awkward voice for the public interest.  Its authority 

as an independent authority on the regulation of the profession is now 

accepted. 

 

107. In the working party's view, the existence of such an independent review body 

should do much to demonstrate the integrity of the mechanisms for the 

regulation of accountants. 

 

108. Firstly, it would, for the first time, provide a public assessment of the 

effectiveness of the regulation of accountants.  Thus far, apart from the report 

prepared by Professor Peter Moiser for the DTI, the only material in the 

public domain based on a close knowledge and analysis of the Institute's 

performance has emanated from the Institute itself. 

 

109. Secondly, the existence of such a body would be a public spur to the Institute 

to maintain the effectiveness of the regulation of accountants in the public 

interest". 

  

18.10 In a letter to this Commission (November 1995), the Deputy-President of the Institute, 

Mr Brian Currie, said the following: 

 

"The debate here continues, both at the Westminster level and the Brussels level.  In 

all our debates about regulating the profession, I am reminded time and time again that 

it is absolutely crucial for those taking part in the debate to focus on the fundamental 

principles.  These are the principles set out in the report of the Regulation Review 

Working Party on page 2 (paragraph 10) by way of summary and in more detail in 

section IV, starting on page 6. 
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Above all, it appears crucial that the regulation of any practitioner activity be led by 

practitioners who have current experience and prestige in the practising area.  Every 

profession has found that to be necessary.  Without it, the regulatory body finds it 

almost impossible to secure and retain, in the long term, the support and commitment 

of practitioners as a group.  Without it, an antipathy springs up between the regulator 

and the regulated which turns wholehearted compliance into mere lip service and 

sceptical compliance with form. 

 

The trouble is that many people suppose there ought to be a close analogy with non-

professional types of regulation.  If you can regulate utilities or workplace conditions, 

or fire regulations by providing a regulator with adequate technical knowledge but 

coming from outside the industry, people expect that you can regulate professions in 

the same way.  But a professional activity is much more than a technical activity.  

Those who overlook the additional dimensions to professional activity are bound to 

fail to understand how regulation must work. 

 

The result of having a practitioner led system is that it will appear self-serving.  It will 

appear that the profession is rule maker, judge and prison warder in its own cause.  

That is why we already reinforce the practioner working groups with independent 

members who look for fair play.  Since this on its own never satisfies the public at 

large (though it is, in fact, extremely effective internally) it becomes necessary to 

devise other ways of establishing transparency and reassuring the public that the 

processes are not conducted in a self-serving way, even if the opportunity is there.. 

 

The public oversight mechanism must, therefore, have skilled technical and 

independent officers who can access every aspect of the executive regulatory 

apparatus and report on it to the oversight board itself.  The oversight board must 

weigh the effectiveness of all aspects of the regulatory system and report both to the 

regulators and to the public at large, and to whatever political or administrative arm of 

government is responsible. 

 

In every country I go to, I see each profession hitting the same issues and obstacles.  I 

am sure there is no perfect solution, but I do believe that the principles that we have 

described are crucial to any solution that is going to work and carry conviction in the 

long term". 

 

18.11 The members of the Institute were not in favour of the creation of a public oversight 

body, and the proposal fell away. 
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18.12 However, within two years the Labour Party won the General Election in the UK.  Its 

Business Manifesto published in April 1997 included a commitment to 

 

'ensure there is a framework of independent regulation for the accounting 

profession'. 

 

18.13 In an attempt to accommodate the commitment of the Government to establish 

independent regulation of the accountancy profession, the Institute again proposed the creation 

of an independent oversight body. 

 

The Government accepted the proposal in principle and agreed to a five year trial period. 

18.14 This has led to the formation of an independent Accountancy Foundation for the 

accounting profession which will oversee the activities of a Review Board, an Auditing 

Practices Board, an Ethics Standards Board and an Investigation and Discipline Board, with all 

four having a majority of independent members. 

 

18.15 The UK Department of Trade and Industry issued a Consultation Document, 'A 

Framework of Independent Regulation for the Accounting Profession', in which it sets out the 

key features which the Government expected to see. 

 

Relevant sections of the Document read as follows: 

  

"(6) The consultation reflects the Government's strong view that the regulation of 

the accountancy profession is a matter of interest and of importance to a wide 

range of groups, not just the users of their services in business and industry, 

but also in the community at large.  It is right, therefore, for there to be an 

opportunity for public comment before any new arrangements are introduced.  

For this reason this document is aimed at the general reader as much as at the 

professional.  It therefore outlines the proposals in general terms and focuses 

on those issues on which the Government would welcome views. 

........ 

(10) There is a legitimate and substantial public interest in arrangements to ensure 

that professional activities in whatever field are conducted effectively and 

with integrity.  The public is not always well placed to assess directly the 

quality of the professional services on offer, but has a reasonable expectation 

that it can rely on the professional title.  Equally, the members of the 

profession have a powerful long term self-interest in maintaining the 

reputation of the profession as a whole.  There is, therefore, a close alignment 
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between public and private interests in maintaining and developing rigorous 

professional standards. 

 

(11) The question for public policy is what system of regulation and discipline of 

the accountancy profession not only best serves, and is seen to serve the 

overall public interest but also has the capacity to adapt as public interest 

considerations develop.  The Government believes that these objectives are 

best met by a system of regulation which works closely with the profession 

but is independent of it. 

 

  The Foundation 

 

(24) The CCAB [Consultative Committee of Accountancy Bodies] proposals see 

the creation of an independent Foundation as a key element underwriting the 

independence and transparency of the new system of regulation. 

 

(25) The CCAB proposals envisage the Foundation as the legal owner of the 

proposed Review Board, a reformed Auditing Practices Board (APB) and the 

proposed Investigation and Discipline Board (IDB).  (Each body and the 

issues relating to it are discussed later in this document.)  The Foundation 

would have the responsibility for making appointments to these three bodies.  

The accountant members of those bodies would, however, be appointed in 

conjunction with the Chairman of the CCAB.  The role of the Foundation 

would be to safeguard the independence of the Review Board and the other 

bodies to ensure that the system is providing an effective way of representing 

the public interest in relation to the setting of standards, discipline and the 

other regulatory responsibilities of the bodies.  The Foundation would publish 

an Annual Report. 

 

(26) The Government very much welcomes these proposals as underlining the 

commitment of the accountancy profession to an independent system of 

regulation.  However, it considers that a number of requirements must be met 

at the outset if the Foundation is to meet these expectations. 
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(27) The Government made clear in the September 1998 announcement that the 

new Ethics Standards Board (ESB), as one of the key elements in the 

regulatory framework, should also come within the ownership of the 

Foundation.  The Foundation should also have responsibility for making 

appointments to the ESB. 

 

(28) Above all the Foundation must be able to guarantee adequate, long term 'no 

strings' funding to the principal bodies charged with delivering the 

independent system of regulation. 

 

(29) The Government considers it important that the 'ownership' and membership 

of the Foundation must lie visibly outside the accountancy profession.  Its 

membership should not therefore include any practising accountants.  The 

members should be appointed by those outside institutions and representative 

bodies with the closest interest in the regulation of the accountancy 

profession.  The individuals nominated should carry substantial weight in 

their own area". 

 

18.16 The UK Company Law Review Steering Group's Consultation Document, 'Developing 

the Framework', states the background as follows: 

  

"5.136 While the ethos of the big firms has become more commercial, reflecting the 

changing composition of their profits, the growth of competitive tendering 

has weakened the auditors' position.  If the directors want to remove a 

rigorous auditor, there is no need to go through the procedure of dismissal.  In 

the year following a contentious argument over the accounts, the audit may 

be put out to tender for apparently sound reasons.  The 'difficult' auditor is not 

chosen for the job.  Any representations the auditor then makes can be 

dismissed as sour grapes.  It is arguable therefore that, despite the safeguards, 

the framework of incentives and pressures within which the audit is 

undertaken may have become less robust as a protection for shareholders and 

other stakeholders.  There is a question therefore, given the centrality of the 

auditors' independence as a check and balance in the system, whether the 

existing statutory requirement for auditor independence combined with self 

regulatory system of rules and discipline is adequate.  There is, moreover, a 

danger after a long period of economic recovery and market buoyancy that 

the risks of abuse of this conflict are currently being underestimated.  Yet 

restricting companies' freedom to choose their own advisers would raise costs 
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and introduce other practical difficulties.  It is impossible to quantify the 

trade-off between those higher costs and enhanced audit objectivity. 

 

5.137 We have noted that substantial change is currently being made to the system 

of regulation for accountants and auditors.  This follows an agreement 

between the Government and the profession last year to introduce a new 

independent framework of regulation, on a non-statutory basis, and subject to 

a review after 5 years.  An important element is the establishment, under an 

independent Foundation, of a new Ethics Standards Board (ESB), 60 per cent 

of whose members will be non-accountants.  Although the detailed working 

arrangements for the ESB have yet to be announced, it would be surprising 

were this body not to address the question of auditor independence.  Running 

alongside these domestic developments is an attempt by EU Member States 

to reach a closer agreement and understanding on what is meant in practice 

by auditor independence.  It seems unlikely that these discussions will lead to 

binding Community rules, but guidance at the European level is likely to be 

highly influential.  Most global accountancy firms are also themselves 

considering hiving off, or structurally separating, their management 

consultancy businesses, or proposing to do so. 

 

5.138 Against this background, we recognise that the independence issue needs to 

be kept in mind, but have concluded that it would not be helpful to make 

specific proposals on auditor independence at this stage.  We will keep the 

matter under review and would welcome comments on these issues". 

 

18.17 Recently, and following upon the perceived massive failure by the auditing profession 

in Ireland to report serious irregularities, a Review Group was appointed to examine and report 

upon the following issues: 

 

� "Whether accountancy firms appointed to undertake external audit should be involved 

in the provision of other services to the same financial institution; 

 

� Whether the external audit function is compromised or undermined by the extent of 

modern-day intermingling of functions � audit, tax advice, consultancy, etc; 

 

� How the issue of fees can be determined in such a way as to give primacy to the 

interests of shareholders and in a manner that respects the central importance of the 

audit process; 
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� What the Sub-Committee perceives as possible over dependence of the external 

auditor on a management that in practice appoints and remunerates the external 

auditor; 

 

� If the balance of relationships between audit and other functions is reflected 

correctly in the statutory provisions of the Companies Acts and related codes; 

 

� The role of the external auditor in ensuring compliance with Statutory provisions (e.g., 

the D.I.R.T. legislation) and whether the existing statutory audit requirements 

adequately address this issue; 

 

� The Sub-Committee's view that the Central Bank should prescribe the scope of 

management letters issued by external auditors to financial institutions and that the 

Central Bank receive and discuss management letters with management and its 

external auditors on an annual basis; 

 

� The Sub-Committee's view that the specific audit standards pertaining to financial 

institutions be strengthened; 

 

� The suitability of having joint auditors to financial institutions one of which to be 

proposed and appointed by the Central Bank; 

 

� The view of the Sub-Committee that there should be a maximum term of 5 years for 

any auditor to a financial institution after which a new audit firm must be appointed; 

 

� Whether self-regulation in the auditing profession is working effectively and 

consistently; 

 

� Whether any new or revised structures and arrangements are necessary to improve 

public confidence, and if so, what form should they take". 

 

18.18 The Group published 'The Report of the Review Group on Auditing' during July 2000. 

 

18.19 The Review Group stated the primary purpose of regulation in any economic sector as 

(p. 107) 

 

"to provide, for reasons of public interest, a counterweight to free market forces and to 

counteract market failure.  If allowed to operate unchecked, these forces may merely 

serve to benefit individuals in society to the disadvantage of society as a whole". 
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18.20 The group also stated that regulation is a critical part of the business environment 

 

"providing, for a wide range of parties, such as suppliers, customers and banks, the 

confidence to trade or engage in economic transactions with limited companies.  

Reliable, independent auditing of the financial statements of limited companies is 

a core principle underpinning this overall regulatory framework and is often the 

baseline from which regulatory authorities and other State agencies conduct their 

functions. 

 

It is vital to the maintenance of a competitive marketplace that the organisations 

concerned and their supervisory authorities, usually Government, keep abreast of 

marketplace or societal developments, so that their role remains relevant and 

proportionate to the needs of society.  Often this involves regular incremental changes 

in the regulatory role, such as the decision in the Companies (Amendment) (No. 2) 

Act, 1999 to remove small companies from the requirement of statutory audit.  

Sometimes, this may involve more substantial change, such as the termination of a 

particular regulatory function or the establishment of a new regulator.  This process of 

review and renewal is an ongoing one, and some of the regulators identified in an 

earlier paragraph are currently involved in a similar process of change. 

 

The review and renewal of the external auditing function and of auditing regulation 

should be seen in this context.  It is the case that the present review is more 

fundamental than any other in recent years, but it is a necessary one having regard to 

the recent disclosures of corporate malpractice that impinge on the auditing profession. 

............. 

In summary therefore, reports by auditors on financial statements are widely used 

for decision-making in our economic lives.  Reliable and respected financial 

reporting and audit are fundamental elements in supporting the reputation of 

Irish business, in avoiding financial losses, in encouraging trade and ensuring the 

efficient operation of the Irish financial markets and more generally, in 

enhancing the attractiveness of Ireland as a location of business development. 

............. 

It is vital that the duties of auditors and of the regulators of audit activity are exercised 

in accordance with appropriate legal and professional standards, in order to provide 

and maintain a credible form of public assurance in the auditing function.  Unless the 

system of auditor regulation is strong enough to demand and enforce such 

standards, then the whole raison d'être for auditing as a function of independent 

public assurance would be undermined". 
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18.21 Some of the conclusions and recommendations of the Review 

Group are 

 

 "7.1 In the opinion of the Review Group, the objective of the system of 

auditing regulation should be to monitor and protect the quality of the 

external audit function and thereby to maintain public confidence in 

the value of the external audit function. 

 

 7.2 The task of supervising the framework for audit regulation operated 

by the accounting bodies should be transferred from the Department 

of Enterprise, Trade and Employment, to a statutory Oversight Board 

which would have enhanced powers to enable it to deliver a more 

effective and equitable system of regulation than applies under the 

current arrangements. 

 

 7.4 Bearing in mind the desired attributes for effective and fair audit 

regulation, the Review group concluded that the new arrangements 

would require to: 

 

� be predominantly independent of the auditing profession but 

be accessible, consistent and transparent in the performance of 

its work, while building on the existing infrastructure for 

supervision and discipline of auditors and their firms; 

 

� display leadership in co-ordinating the work of the various 

recognised bodies and interfacing with the international 

players in audit regulation to maintain and further enhance 

the existing high standards and reputation of auditors in 

Ireland; 

 

� be responsive to the needs of stakeholders in particular those 

who heretofore have not been adequately catered for.  This 

suggests the need for an external body with authority to 

intervene in appropriate circumstances in the monitoring, 

investigation and disciplinary areas and act on its own 
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account.  The effectiveness of such a body also suggests that 

like other regulators, its activities need to be supported by 

statute, so that it can implement (and enforce if necessary) its 

decisions.  Without strong statutory backing, the Review 

Group believes that such a body would not have the required 

authority to act as an effective regulator of the audit 

profession. 

 

 8.1 The Review Group has already noted that 'self-regulation' is a 

misnomer in that the Companies Acts (and some other legislation) 

delegates to certain recognised accountancy bodies supervisory 

responsibility over the activities of their members and member firms.  

It follows that the bodies should be accountable for the exercise of 

those delegated functions and that their performance should be 

brought to public attention on a more regular basis than has been the 

case in the past.  Such transparency would assist both in encouraging 

good performance and in creating public assurance that proper 

professional and ethical standards were being applied and enforced 

(where necessary) on a consistent basis. 

 

   The Oversight Board should be given sufficient statutory powers: 

 

� to encourage adherence to high professional standards in the 

profession; 

 

� to undertake effective supervision of the accountancy bodies 

in the discharge of their delegated regulatory functions; 

 

� to intervene where accountancy bodies are not carrying out 

their delegated regulatory functions to a sufficiently high 

standard. 

 

9.5 Having considered the various options for the location of the functions 

appropriate to an Oversight Board, the Review group has concluded 

that there is ample justification for the establishment of a stand alone 

Oversight Board on a statutory basis, viz: 
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� the role and functions of the Oversight Board have sufficient scale to justify 

the establishment of a separate entity; 

 

� a separate Oversight Board would provide a visible public 

focus for resolving matters of concern relating to the standards 

of the profession; 

 

� an Oversight Board outside the direct control of Government 

and the profession would provide assurance both to the 

profession and to the public at large that matters relating to 

professional standards were being properly managed; 

 

� a separate Oversight Board would permit the development of 

a distinct ethos, enabling independent solutions to be 

developed to the demands of its remit, free from any 

dominant influences which might arise from incorporation in 

an existing body; 

 

� a separate Oversight Board would permit reasonable certainty 

in the planning and execution of its supervisory remit". 

 

18.22 As pointed out in Chapter 17, the Coordinating Committee of the 

South African National Accounting Forum has drafted a new 

'Accountancy Profession Bill' 2001.  Unfortunately, when drafting the 

Bill no attention seems to have been paid to 

 

� the increasing distrust of the auditing profession by the public; 

 

� the necessity for independent regulation; 

 

� the developments in jurisdictions such as the United States, the 

United Kingdom and Ireland. 
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18.23 Any semblance of independence in the proposed Bill amounts to 

little more than window-dressing.  It is a pity that the profession was 

not prepared voluntarily to entertain the concept of a truly independent 

oversight body, not only in the public interest but also in the interest of 

its members. 

 

Time has not stood still but the profession still clings to the outmoded 

and outdated model of self-regulation which is perceived by the public, 

by regulators and even by governments as nothing  more than self-

interest. 

 

This is not acceptable in a profession which has been created for the 

protection of investors and whose integrity is so vital to the wellbeing of 

the economy. 

 

18.24 It is recommended that an independent Public Oversight Body  

be created for the auditing and accounting professions with all such 

powers as would be necessary to regulate and oversee their activities. 

 

 

.............................. 

 
 

 

 


