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SUPPLEMENTARY STATEMENT OF MR. CEES de ROVER 

 

 

A. CLARIFICATION TO FIRST STATEMENT 

1. This statement is to be read in conjunction with my statement of 8 

March 2013. Its purpose is to clarify and provide additional detail in 

respect of several points made in that earlier submission.  

2. Under point 78 of my first statement I inadvertently included in those 

numbers the hits on body “O” of scene 2. As a consequence, the 

correct statement at point 78 should read 37 body hits (instead of 39), 
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divided by 20 victims (instead of 21) leading to an average of 1.85 per 

victim. 

3. Under point 85 of my first statement I state that a total of 325 rounds 

were fired at scene 2, producing a total of 18 body hits for a mean 

average of 1.38. It is necessary to clarify that these calculations did 

not include the actions that led to the death of body “C”. I did so, 

because the officers responsible for those actions have been clearly 

identified and the incidents that led to body “C”’s death occurred well 

away from koppie 3.  

4. Body “O” was not included in the calculations under point 85 of my 

first statement, and needs to be taken into account when calculating 

the average hits per victim at scene 2. The total number of body hits 

at scene 2 is 20, which, divided by 13 victims (Body “C” excluded) 

leads to a mean average of 1.54. It is important to state that the 

corrections set out above do not alter my findings with regards to 

scene 1 and scene 2 presented in my first statement. 

B. INTENTIONAL KILLING?  

5. It has been alleged, both in the media and before this commission, 

that the use of firearms by SAPS officials in relation to Marikana 

scene 1 and scene 2 confirm an intention to kill. The calculations 

presented in my first statement cannot serve to explain and / or to 

justify actions of individual officers at those scenes. However, I do 

believe that they can provide a credible and reliable indicator as to 
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SAPS intent in general with regard to use of force and firearms. In 

short, the numbers do not support a finding that SAPS action at 

Marikana evidences a generalized SAPS intention to deliberately kill 

protestors. On the basis of additional insights set out below I further 

reject the assertion that SAPS, in the broader organizational context, 

is systematically engaged in the killing of civilians. 

6. In 20 years of experience with police and security forces in more than 

60 countries around the world, the issue of use of force and firearms 

by law enforcement officials has always captivated my attention. From 

my personal experience and insights as well as from the writings of 

sociologists, medical practitioners and legal scholars, I have come to 

understand, use and apply a line of study and questioning which 

permits basic judgments on questions of police use of force and 

firearms and their intent. 

7. There are three factors that I consider when making a preliminary 

judgment about whether deadly force is being abused (i.e. not used 

exclusively in order to protect life): (i) when the number of civilians 

killed by the police exceeds the number wounded by police in a given 

year; (ii) when the number of police killed by civilians constitutes only 

a very small fraction of the number of civilians killed by police in that 

same period; and (iii) when the number of homicides by police 

(leaving the issue of justifiability aside) represents a large fraction of 

all homicides in the country in that period. Under those 

circumstances, I would feel confident in saying that the police 

 3 



organization concerned is failing in its duty to uphold the law, to 

protect people against illegal acts and, in particular, to protect and 

respect the right to life of all persons. In plain language, under those 

circumstances, there would be strong reason to suggest that police 

may indeed be engaged in the deliberate killing of civilians. 

C. AN INTERNATIONAL COMPARISON 

8. Below are tables containing data on the total number of homicides per 

year (homicides), the number of homicides per 100,000 inhabitants 

(rate); the number of civilians killed by police in those years as a 

consequence of police action (Pol.Civ.Killed ), the number of police 

officers killed by civilians (P.Killed). The tables also show the 

percentage of total homicides for Pol.Civ.Killed (%hom); as well as 

the ratio of police killed by civilians (P.Killed) vs Pol.Civ.Killed (Ratio) 

in a given year. The tables cover the years 2008, 2009, and 2010 and 

20111. They contain data for the United States of America (entire 

country), Brazil (Rio de Janeiro and Sao Paulo); and Jamaica (entire 

country); and  South Africa (entire country). 

 

United States of America:  

1 Data for 2011 and 2012 was not available for all countries/cities at the stage of writing this 
submission. 
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Year homicides Rate Pol.Civ. killed %hom P.killed Ratio* 

2008 16 465 5.4 378 2.3 41 9.2 

2009 15 399 5.0 414 2.7 48 8.6 

2010 14 722 4.8 397 2.7 56 7.1 

2011 14 612 4.7 393 2.7 72 5.5 

 

Brazil (Rio de Janeiro): 

Year homicides Rate Pol.Civ. killed %hom P.killed Ratio 

2008 5395 34 1137 21.1 26 43.7 

2009 5074 31.8 1048 20.7 24 43.7 

2010 4757 29.2   855 17.8 15 57.0 

2011 4279 26.5   523 12.2  7 74.8 

 

Brazil (Sao Paulo): 
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year homicides rate Pol.Civ. killed %hom P.killed Ratio 

2008 4432 10.8  397 8.9 22 18 

2009 4564 10.9  543 11.9 22 24.7 

2010 4321 10.5  495 11.5 14 35.4 

2011 4193 10.1  437 10.4 16 27.3 

 

           Jamaica: 

year homicides rate Pol.Civ. killed %hom P.killed Ratio 

2008 1618 59.5 224 13.8 12 18.7 

2009 1682 61.6 301 17.9 11 27.4 

2010 1430 52.2 382 26.7 13 29.4 

 

 

South Africa data: 
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year homicides rate Pol.Civ. killed %hom P.killed Ratio* 

2008 18 148 36.8 612 3.4 109 5.6 

2009 16 834 33.8 566 3.4 107 5.3 

2010 15 940 31.8 540 3.4   94 5.7 

2011 15 609 30.9 488 3.1   92 5.3 

 

9. Rio de Janeiro, Sao Paulo and Jamaica persistently throw up data 

demonstrating the number of civilians killed by police as a very 

substantial percentage of all homicides over a given period. Whilst at 

the same time the number of civilians killed by police is 18 to 75 times 

higher than the number of police officials killed by civilians in a given 

year. These numbers make very clear that police in Rio de Janeiro, 

Sao Paulo and Jamaica are engaged in the deliberate targeting and 

killing of civilians and that they use force and firearms for other 

purposes than in order to protect life. 

10. The data presented above also shows that, in South Africa, Civilians 

Killed by Police constitute a small fraction of all homicides in a given 

year (3.4% in 2008, down to 3.1% in 2011). The data further shows 

that the ratio of Civilians Killed by Police vs. Police officials killed by 

civilians in South Africa hovers around 5.5 to 1 for the years 2008 - 
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2011. This compares to the USA for example, where, although it has 

a homicide rate six times lower than South Africa, it has an average 

ratio of Civilians Killed by Police vs. Police officials killed by civilians 

at times more than one and a half times higher than South Africa’s 

(2008, 2009 and 2010). It needs to be noted that the sharp drop in 

that ratio for 2011 is due to a sharp increase in the number of police 

officials killed by civilians in the US during that year (72, up from 56 

the previous year). 

11. Where in the US the number of civilians killed by police remains 

steady around the 400 mark for the years 2008 through 2011, in 

South Africa there is a steady reduction in that number over those 

same years. The reduction in numbers of police officials killed by 

civilians, in South Africa, over those same years does not appear to 

keep that same pace in downward trend.  

12. The findings under points 9, 10 and 11 above provide to me 

compelling evidence to rebut any suggestion that SAPS is engaged in 

deliberate and systematic killing of civilians, or that SAPS 

systematically uses force and firearms for other purposes than in 

order to protect life. 

 

D. TRAINING IN THE USE OF FORCE 

13. In international law and South African law, the right to life is the 

supreme right, without which all other rights lose their meaning. Police 
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must understand that this right cannot be derogated from, except in 

the most extreme of circumstances. The deliberate taking of life must 

be limited to those cases where no alternatives remain and the action 

is unavoidable and necessary in order to protect life. 

14. In all societies it is police who have exclusive authority over the 

legitimate use of force and firearms. That authority must come with 

robust systems of training, supervision and control within the police 

organization. It must also come with accountability mechanisms and 

procedures for independent judicial control over application of the use 

of force, to judge and adjudicate questions of legality, necessity and 

proportionality in individual cases. Ultimately it must also come with 

systems of accountability of the police to the community as a whole 

with procedures in place guaranteeing that any complaints about 

alleged abuse or misuse of force and firearms are promptly, 

thoroughly and impartially investigated. 

15. Training and preparation for the use of force and firearms must 

include basic, advanced and regular refresher training in all legal 

aspects pertaining to the use of force and firearms, including 

considerations of human rights. Police officials should be trained and 

become skilled in the application of less extreme means of force and 

be able to effectively use defensive equipment in a bid to reduce the 

necessity to use force and firearms as well as to allow for a 

differentiated approach where their use becomes necessary and 

unavoidable. 
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E. A FORCE CONTINUUM? 

16. International law is clear that police officials must attempt non-violent 

means first before considering the use of force and firearms. It is 

important to acknowledge that the only non-violent means realistically 

available to the police is that of communication. It follows that it is 

essential to equip and train police officials in methods of discussion, 

mediation, persuasion, negotiation and conflict resolution. In fact one 

slogan for police recruitment in the 80s in the Netherlands urged 

individuals to join the police if “your mouth is your best weapon”. 

17.  Many non-practitioner experts, when referring to police use of force 

and firearms, make use of the term “force continuum”. I believe this 

term gives rise to unnecessary confusion as it may well be 

understood to mean that the police have unlimited options at their 

disposal in a continuous flow of application. That is not true. In fact, 

the options open to the police are very limited. The first option, 

communication, has been referred to above. The second option is that 

of “soft hand control”, open-handed physical coercion without inflicting 

pain or injury. The third option is that of “hard hand control” e.g. pain 

compliance techniques, or “closed hands” techniques that may result 

in inflicting pain and or injury. The fourth option are those means of 

force deemed to be less than lethal2, inter alia use of batons, teargas, 

stun grenades, rubber rounds, Tasers®, acoustic weapons and micro 

2 Please note that there are documented cases for each of those means where their application 
did in fact lead to fatal injury. Hence my preference for using the terminology “less lethal” as 
opposed to “non-lethal” preferred by others. 

 10 

                                                        



wave systems. The fifth and final option available to police is that of 

lethal force, by means of using firearms or otherwise. Use of force 

and firearms by police therefore is a five-step, dead end street. 

18.  Rather than a force continuum I picture a 5-step staircase that ends 

in a hard ceiling beyond which there is nothing. Police forces around 

the world, I have worked with, are well aware of this reality. It is this 

acute awareness of limited options that drives police to attempt de-

escalation, and aim for restoration of a reality where, the first option, 

communication, is possible. I contend that SAPS is quite aware of this 

reality too and seeks to actively employ this concept in everyday 

policing responses.  

19. In the case of Marikana, this awareness was evident in SAPS efforts, 

especially after violent escalations in the lead up to the 16th of August 

2012, to de-escalate (to come down the steps) and to go back to 

communication (continued negotiation with the parties involved). In 

doing so and in continuing to seek to bring about a climate conducive 

to negotiation, SAPS did, in my view, honor the legal and ethical 

requirement to attempt non-violent means first. 

F. A SAPS DOCTRINE OF MAXIMUM FORCE? 

20. On the basis of my professional experience, I do not believe that any 

professional police force, in any democratic country, including SAPS, 

would adhere to a doctrine of maximum force. Such a doctrine would 

imply that a police force is willing to place itself at the end of a dead 
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end street with the first and only available option to it being to employ 

potentially lethal force. Such a doctrine would also imply that the 

organization is willing to set aside its constitutional obligations with 

regards to use of force and firearms. Equally, it would imply that 

systems of political, judicial and external control over the police have 

seriously broken down, allowing police to operate outside 

mechanisms of democratic control and oversight. I do not believe that 

to be the case in South Africa. 

21. I am aware of incidents in recent SAPS history that have given rise to 

the belief that a doctrine of maximum force does exist within the 

organisation. My own review of these incidents leads me to contend 

that they are indeed isolated incidents and do not provide evidence – 

or even strong indication - of an organisational break down within 

SAPS with regards to use of force and firearms, culminating in the 

systemic and deliberate use of lethal force against civilians. 

 

 

G. ACTIONS OF THE PROTESTORS AND SAPS RESPONSE 

22. In my first statement at points 62 and 63, I considered events on the 

16th of August 2012, presenting them as a situation where police were 

compelled to make more than incidental use of the firearm. I stated 

my belief that at this stage, SAPS was out of its depth and operating 

beyond current capability levels in crowd management and 
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maintenance of public order. I stand by that statement. However, I 

consider an exclusive focus on the actions of SAPS alone at that 

particular moment in time is not justifiable. Consideration must be 

given to the actions of the protestors present at Marikana on that day. 

23. International law and South African law protect the rights to freedom 

of opinion and expression, assembly and association. However, these 

rights are not absolute. They can be, and frequently are, limited in the 

interests of inter alia public order and the rights of others. My 

professional experience has confirmed my position that public order in 

any country cannot be the sole responsibility of the police. The 

responsibility and accountability of others, including those exercising 

their rights through protest, need to be invoked as well. Ideally police 

presence during assemblies and demonstrations should be in the 

spirit of “law affirmation”, rather than “law enforcement”. However, this 

would presuppose an acute awareness, of those involved in those 

assemblies and demonstrations, of their responsibilities where the 

safeguarding of public order is concerned. It would require of 

organisers and individuals a level of internal discipline reflective of an 

understanding of the collective duty of society to protect the rights and 

freedoms of all persons.  

24. It is on this basis that I am uneasy about claims of the involved unions 

that the actions of their members were completely beyond their 

control.  The unions support their members and facilitate the protest 

for wage increases of their members, they take their payments in the 
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form of union dues; they take part in negotiations on behalf of their 

members, they regularly address their members. They cannot simply 

walk away from any responsibility for what took place on the 16th of 

August 2012 when negotiations broke down, stating there is nothing 

more they can do. 

25. I am equally uneasy with claims of LONMIN (made in a meeting with 

General Mbombo on the 13th of August) that its hands were tied as 

the protestors were “faceless people, not in the employ of LONMIN”. 

Whilst employment constructions, utilized by LONMIN, through e.g. 

labor brokers to secure the services of these miners can produce a 

reality where these miners are then not in the employ of LONMIN; it 

must at the same time be acknowledged that these miners effectively 

do work for LONMIN albeit as employees of the labor broker. They 

are not faceless people. 

26. Equally, LONMIN’s reference, made in a meeting with General 

Mbombo on 13 August 2012, to an existing wage agreement in place, 

valid to October 2013, as an impediment to negotiations with the 

protestors about their wage increase demands does warrant the 

question why LONMIN did pay a 22% wage increase a month after 

Marikana, when that same agreement was still in place and valid? 

Such a settlement prior to the 16th of August 2012 could have 

prevented the tragic events of the 16th of August 2012 at Marikana. 

27.  The task of maintaining public order frequently places police in a 

position of confrontation with members of the public. The task of 
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safeguarding the rights and freedoms of all persons, while 

simultaneously ensuring that the exercise of those rights and 

freedoms conforms to the requirements of domestic law and human 

rights, is difficult and complex. The difficulties are exacerbated when 

the police, do not hold any key to a possible solution of the conflict at 

hand. This was the case at Marikana, where resolution of the 

underlying conflict was completely beyond police influence. On the 

part of the protestors all SAPS could hope for was that somehow the 

perpetuation of the process of negotiation would produce a solution 

from those who were in a position to deliver it: LONMIN, NUM and 

AMCU. 

28.  The suggestions made by Mr Madlanga to these hearings, that a halt 

to police actions after scene 1 would likely have meant 14 people 

would still be alive today, are true. However, the broader context 

should not be ignored. It is equally clear that a resolution of the wage 

dispute between LONMIN, NUM and AMCU and their members, prior 

to 16 August 2012 would have meant that 34 people would still be 

alive today and that a further 78 would never have been injured. Such 

a resolution would probably also have saved the lives of two security 

guards, 2 mine employees, 4 mine workers and two police officials 

who died in the lead up to 16 August 2012. Probably, those SAPS 

members who had to go on stress leave following Marikana would 

most likely be performing their daily tasks and duties. Marikana would 

have quietly joined that list of 132 764 operations where SAPS did 

indeed manage to keep the peace without exercising deadly force.  
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29. It was SAPS, and SAPS alone, that was left with the difficult task of 

convincing the protestors that further protest would be fruitless, that 

their demands would not be met and that it was time for them to leave 

and to do so peacefully.  

H. ISSUE OF THE BARBED WIRE FENCE AND ALLEGED 

ENCIRCLEMENT OF PROTESTORS  

30. To protect its own members, SAPS commenced the dispersal phase 

of its operational plan with the deployment of a barbed wire fence. A 

survey of the site of that deployment shows the vast openness of the 

surrounding terrain and confirms the inadequacy of the barrier for 

anything beyond providing a relatively safe haven for SAPS officials to 

stay behind. 

31. Allegations that the fence sought to encircle or trap the protestors are 

not supported by even the most cursory survey of the terrain at 

Marikana. Such allegations also fail to take into account the fact that 

at the time the fence was erected, the majority of those present at 

koppie 1 decided to leave the scene and were able to do so without 

being obstructed by that fence or feeling a need to interfere with either 

that fence or the police present. 

32. SAPS operations on the day in question, and indeed all preceding 

days, would, as a matter of proper responsible policing practice, have 

needed to take account of all people present, regardless of their 

appearance and intentions. Those operations would also have 
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needed to take into account the safety and rights of the individuals 

and communities outside the protest but situated relatively close to 

the East and South West of the protest area. It would have been 

wrong and unprofessional for SAPS to devise a plan with only 

potential troublemakers in its focus and minds. It is therefor also 

wrong to, in hindsight, comment that SAPS had a relatively simple 

task as it only had to contend in the end with a group of 300 to 400 

individuals bent on confrontation with the police. 

33. The vast majority of more than 3000 protestors present on scene 1 

decided to leave and do so peacefully and the persons among that 

group who carried traditional weapons put those down voluntarily. A 

group of 300 to 400 protestors behaved in a markedly different way. 

While all those who had decided to leave were unaffected by the 

barbed wire fence, it is evident that the latter group deliberately chose 

to repeatedly approach and seek to breach or skirt it as it was being 

deployed. It cannot be credibly argued that this was in order to gain 

access to the community to the East of that fence. Hundreds gained 

access to that community without any need to interfere with police or 

barbed wire. They simply walked North, parallel to the barbed wire 

fence and then turned East to enter that community. Others simply 

walked away from the police and barbed wire altogether by leaving in 

a Westerly direction. 

I. RETREAT FROM SCENE 1 TO KOPPIE 3 

34.  As I struggle to come to terms with the relative confusion and levels 
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of disorganization in SAPS immediately following scene 1, I also fail to 

comprehend the actions of those protestors, belonging to that group 

of 300 to 400 persons, after the confrontation at scene 1. Their 

testimony makes clear that there was nothing spontaneous about 

their subsequent move to koppie 3. Those accounts further provide 

information that koppie 3 was considered to be a fallback position and 

an emergency rendez-vous or meeting point. Those protestors 

retreating to koppie 3 set fire to the field behind them in what appears 

to be a well-organised attempt to slow down any following police. My 

professional experience tells me that such a situation could only have 

arisen through advance planning, which must have taken place prior 

to the confrontation with the police at scene 1. In turn this means that 

this confrontation at scene 1 was no spontaneous act on the part of 

those protestors triggered by police action. Rather, it was planned, 

deliberated and premeditated. Why have an agreed fall back and 

emergency rendez-vous point if not the confrontation with police at 

scene 1 was anticipated, and in fact planned for, before that 

confrontation took place? 

35. That level of organization, determination and premeditation is of 

serious concern to me. Those retreating from scene 1 would have 

heard the gunfire, would most likely have witnessed people getting 

killed and injured. Yet, they quickly fell back to koppie 3 while setting 

fire to the field between them and the police. This behavior is not 

explicable within the realms of a normal wage dispute or an 

acceptable exercise of rights. Neither is it explicable in terms of 
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behavior of people in crowds as I know it and have experienced it. 

36. Generally, a crowd is not a group of people all behaving more or less 

in the same way at the same time. Observation of crowd behavior 

shows, that individuals within a crowd continue to act as such. The 

actions of individuals in a crowd are the product of individual 

decisions. The group of 300 – 400 protestors at Marikana, from early 

on, manifested itself quite differently. They kept themselves separate 

from other protestors present and did not interact with them. They 

dressed differently, with most of them wearing multiple layers of 

clothing or having blankets draped around their bodies. At the same 

time other protestors could be observed in shorts and T-shirts 

lounging on the rocks of koppie 1. I believe that their choice of attire 

was a premeditated action on their part to reduce the effect and 

impact of rubber bullets. Given that this group wore that attire already 

days before the 16th of August, it provides a further reason for me to 

believe that they anticipated or were planning for a confrontation with 

police where rubber bullets were going to be fired. 

37. This group of 300 to 400 protestors was observed and videotaped by 

SAPS members as rituals were performed and at several instances 

this group was video taped as it moved in tight formation, brandishing 

traditional weapons, in front of koppie 1. The group appeared to have 

clear leaders, who directed the individuals in that group and their 

activities throughout their presence at Marikana. And much of the time 

the majority of the members in this group appeared to be listening 
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intently and to be following instructions and directions from those 

apparently in charge. Much like a group of soldiers would follow the 

orders of their commanding officers. 

38. From testimony and newspaper articles I learn that the rituals were 

meant to make those undergoing it invincible. Amongst others, I have 

read statements of Chief Pathekile Holomisa in which he says about 

the traditional healer the protestors engaged:  

 

http://www.nairaland.com/1024631/sa-miners-used-magic-2 

There is no doubt that those rituals took place, and well before the 

16th of August 2012. I take subsequent statements, like the one 

above, as further proof of the deliberate planning and premeditation of 

an assault on the police on the 16th of August 2012 by that group of 

300-400 protestors. 

39.  Furthermore, the actions of this group are also firmly linked to 

incidents in the lead up to the 16th of August 2012 in which 10 people 

lost their lives. It must also be noted in this respect that SAPS 

repeatedly and persistently attempted to get this group to voluntarily 

disarm in the lead up to 16 August 2012. On one such occasion, on 

Monday the 13th of August 2012, such a SAPS attempt led to the 

death of two police officers at the hands of members of this group. 
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J. INCIDENTS FOLLOWING SCENE 1 

40. A reconstruction of what took place at scene 1 at this point confirms 

that much of the SAPS plan for dispersal was in complete disarray. 

The analog radio network continued to play up. As noted at point 82 

of my first statement, the on-scene commander tasked with the 

dispersal at what became known as scene 2 went ahead with 

implementation, of his part of the original plan, unaware of what had 

just occurred at scene 1. This commander, with his vehicles and 

Public Order Policing (POP) personnel approached scene 2 from the 

Northern side at first advancing in Westerly direction and well clear of 

koppie 3 to his South. 

41. Other units originally tasked with assisting at scene 2 could not be 

deployed due to their involvement at scene 1 and the clear need to 

secure that scene and render assistance to those who had been 

injured there. 

42. This led to impromptu tasking of other units to deploy towards, and 

assist with, the dispersal of protestors at scene 2. Thus, members of 

the National Intervention Unit (NIU) approached scene 2 from the 

East on foot. These SAPS members had just witnessed the events at 

scene1. They crossed the burning field, at times having to jump 

through or over the fire, and walked in a westerly direction facing the 

setting sun. The time was approaching 4pm in the afternoon of the 

16th of August 2012.  
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43. The NIU members approaching from the East were not aware that 

members of the Tactical Response Team (TRT) were at the same 

time being directed, by SAPS personnel in a helicopter, to leave their 

position guarding access to the community to the South West of 

koppie 3 and to move East, on foot, to reduce the distance between 

them and koppie 3. Radio malfunctions meant that these TRT 

members were unaware of the events at scene 1, although they did 

hear gunfire from that direction. In vain their commander tried to 

utilize his radio in order to obtain more information. These TRT 

members were not aware of the NIU approaching koppie 3 from the 

East. 

44. As TRT members approached koppie 3 from the West they were 

confronted with many protestors leaving and walking towards their 

line. These protestors raised their hands and were permitted to simply 

keep on walking. Those who carried weapons were told to put them 

down and they complied with that order without resistance. After 

surrendering their weapons those individuals were also permitted to 

walk away. No arrests were made at this point. Hundreds of people 

walked through the TRT line this way, unchallenged. The TRT now 

adopted a loose “L” formation, with the base to the West and the 

upright to the South West of koppie 3. 

45.  SAPS estimated that 500 to 800 people left koppie 3 voluntarily as 

TRT and POP approached this location, from the West and North 

respectively. Those voluntarily leaving predominantly chose to walk 
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towards the West and the North from koppie 3. 

46. In a bid to differentiate in the use of force and firearms and as a less 

extreme means, SAPS did deploy two water canons to koppie 3, one 

to the North of koppie 3 and one to the South. They sprayed their 

water into koppie 3, in what proved a vain attempt, to coerce the 

protestors out of koppie 3 and to disperse them. The water canon on 

the Southern side had to cut its attempts short as it was being fired 

upon from inside koppie 3 and the vehicle as such is not armoured. 

47. Around the time the water canon arrived on the Southern side of 

koppie 3, members of the STF arrived there also in their armoured 

vehicle. The stayed near their vehicle until it was safe to enter koppie 

3. They did not take active part in any of the incidents at koppie 3. 

Members of the STF on that day at Marikana did not fire their 

weapons. 

48.  TRT members, approaching koppie 3 from the South West, were 

confronted by protestors, coming out of koppie 3, and throwing rocks 

at them. Shots were also fired at them with firearms wielded by 

individual protestors darting in and out of the koppie on the South 

Western side. Individual TRT members fired warning shots into the 

ground in front of these protestors.  

49. It is this initial gunfire that, around 4pm, caused personnel from K9 to 

divert from their holding position, near the power station to the South 

of koppie 3, in a bid to come to the aid of their colleagues on the 

South Western side of koppie 3. The K9 units approached from the 
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South on foot as well as with five of their vehicles. Eventually it was to 

these vehicles that TRT personnel from the South Western side 

withdrew for cover. 

50. At around the same time, TRT personnel approaching from the West 

come under attack from protestors who charged at them with spears 

and other traditional weapons. Protestors also threw rocks at the 

approaching TRT members. Shots were fired from within koppie 3 

striking the rocks where TRT members were trying to find cover. The 

TRT attempted to address the protestors in different languages and 

urged them to lay down their weapons using hand signals at the same 

time as well. The protestors continued their attacks on the TRT and 

sent out two of their number to physically attack the police. In these 

skirmishes the individual identified as “Body N” dies and another 

protestor sustains injuries.  

51. The individual identified as “Body C” died, well away from koppie 3 to 

the North, after initially obeying an order from a TRT member to lay 

down his weapons and place his hands upon his head. As the TRT 

member holstered his sidearm and approached the suspect to place 

him in hand cuffs, the suspect suddenly grabbed his spear and 

lunged, attempting to stab that TRT member in the throat, narrowly 

missing. In the ensuing struggle the TRT member drew his sidearm 

and, ducking and weaving, shot several times at the attacking suspect 

at times feeling his weapon touch his attacker’s body. Pathology 

reports suggest that of the 10 rounds he fired possibly only one hit his 
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attacker. More likely all rounds fired, at close range, missed. It was in 

fact another TRT member who fired at and killed body C saving his 

colleague’s life in doing so.  

52. Some of the rounds fired by TRT, particularly around the time of the 

attacks by the protestors towards the West, go high and wide or 

ricochet off the rocks.  All follow an eastern trajectory - from where the 

NIU are approaching. 

53. The NIU were not aware of the altered location of TRT to the West. 

The high velocity rounds flying over their heads, combined with 9mm 

rounds being fired at them by protestors on the East side of koppie 3 

led them to believe they were now under attack. Shortly thereafter 

they were confronted with protestors charging towards them, 

brandishing traditional weapons and throwing rocks. Warning shots 

were fired into the ground in front of these protestors. These did not 

deter the protestors. As NIU continued to advance, the attacks from 

the protestors persist. Aimed shots were fired by members of NIU, 

likely accounting for bodies A and B. 

54. At this time, the NIU split at the bottom of the sheer walled rock to the 

East of koppie 3. One group turned towards the North, the other 

turned towards the South. The Northern group kept the large rock on 

their left and skirted its outline. They cleared the bushes on the 

Northern side of that rock of any remaining protestors and arrested a 

number of them. They also tended to the wounded at the scene of 

bodies A and B. 
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55. The NIU group, moving in a Southerly direction, climbed the rocks 

and were fired upon from a south westerly direction. They sight a 

protestor brandishing what looks like a rifle. NIU members returned 

fire towards the South West. A number of protestors is arrested by 

NIU on top of the rock and moved towards the area where body A and 

B are. Other NIU members cleared the bushes to the South of the 

large rock. An NIU member witnesses how a K9 officer is on the brink 

of being hacked on the head by a protestor wielding a panga. After 

shouting a warning to the K9 member, the NIU member fires at the 

protestor. Most likely this is the incident where body “O” died. 

56. Around that time, K9 members, on the Southern side of koppie 3, 

witness a protestor brandishing a handgun and darting in and out of 

the rocks to the South of koppie 3. This protestor fired shots in the 

direction of K9 and TRT members on the Southern side of koppie 3. 

K9 members returned fire towards this protestor, firing in a Northerly 

direction into koppie 3. One of the K9 members enters the koppie, 

following up on shots fired, in an attempt to locate and arrest the 

alleged gunman. It is this K9 member who almost loses his life when 

he is being attacked from behind as mentioned under 45 above. 

57. As this incident occurred, POP members entered koppie 3 from the 

North to be confronted with a large number of protestors who refused 

to lay down their weapons when ordered to do so. Warning shots 

were fired and subsequently rubber rounds are fired. The reports of 

these shots were heard on the South side by K9 and TRT, who did 
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not know it was POP firing these rounds. Some of the warning shots 

fired by POP ricocheted and flew over the K9 and TRT position, 

heightening their perception that they are under attack. 

58. When police finally, cautiously, enter koppie 3, 13 people were found 

to have died at scene 2, 16 were injured. 259 people were arrested 

uninjured and disarmed and handcuffed. For want of a better solution, 

those arrested were made to lie down on the ground, face down. The 

injured are taken from where they lie and disarmed. They are 

handcuffed to protect the medical personnel who arrived to tend to 

their wounds. It is important to note that medical personnel on site 

refused to approach injured protestors who had their hands free and 

had weapons lying within their reach. Also, the injured were lying in 

between rocks where to access them was difficult for the medics. 

Therefore the injured were moved from where they fell to an 

emergency triage area inside koppie 3, where medics did their best to 

render first aid and assess their injuries. 

59. In the geography of koppie 3 there is an area appearing to provide 

optimum sight and fire cover. It is in this area that most of the 

protestors were and from where they mounted their attacks, in various 

directions, against approaching police. This relatively small area was 

where most of almost 280 people congregated for most of the time. 

60. It is in this area that nine people lost their lives. I believe that loss of 

life was not a consequence of fire aimed directly at them but rather as 

a consequence of them being struck by rounds, fired for other 
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reasons, travelling through that area; rounds fired by members of 

POP from the North, NIU from the East, TRT and K9 from the South 

and TRT from the West. Possibly as many as half of all 325 rounds 

fired (both 5.56mm and 9mm), maybe more, may have traveled 

through this area, although the exact number is hard to calculate. As 

a consequence this apparently safe are was in fact the most 

dangerous location within koppie 3. 

61. I believe that the decision of close to 280 people to not leave koppie 

3, and to not lay down their arms, totally incongruous with crowd 

behavior observed elsewhere. It is definitely at odds with the behavior 

of some 3000 other individuals at Marikana, who all made their 

decision that it was time to leave and keep the peace. I recall the 

behavior of this group in the lead up to 16 August 2012. Their attacks 

on mine security  guards and on police. Their apparent planning and 

premeditation of a confrontation with police and scene 1, followed by 

a planned withdrawal to koppie 3. I can only surmise that the group 

cohesion of this particular group was such that they acted to a plan 

and under command and were simply not given an order to surrender 

or to cease and desist.  

K. CONCLUSION ON KOPPIE 3 DEATHS 

62. On the basis of all the data that has been placed before me and 

through application of my professional policing experience to that 

evidence, I believe that the deaths of nine protestors at koppie 3 

referred to above were incidental and not intentional. This does not 
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lessen the scale of the tragedy but must be factored into any 

reasoned consideration of responsibility and liability. I believe that the 

other five deaths at koppie 3 were the product of police officers 

defending themselves or their colleagues against an imminent threat 

to life or serious injury. I have applied the international standards 

relating to the use of force and firearms, which I believe far more 

restrictive on this point than section 49 of the SA Penal code. 

 

L. OVERALL CONCLUSION ON CAPACITIES AND LIMITATIONS  

63. I have had opportunity to walk the ground at Marikana twice. I admit 

that nothing I was taught about crowd control and maintenance of 

public order in my operational years would be of much use in the 

setting provided by the landscape at Marikana. I am used to urban 

scenarios, where roads, railway lines, buildings and other 

infrastructure are useful allies when deploying on public order 

operations. To contain a situation, or to funnel a crowd, or to deny 

access to a particular area are all relatively simple operations in urban 

settings. Much of the well-intended comments and suggestions made, 

with the benefit of hindsight, by other (European) experts with regards 

to SAPS planning and tactics are rendered inoperable once the 

geography of Marikana is taken into consideration. Those expert 

observations hold general truths and are only valuable as such. They 

draw heavily on European experiences and policing practices and are 

void of insight or experience with South African policing or operational 
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context and conditions in general or at Marikana in particular. That 

certainly limits their utility. 

64. From a defender’s point of view koppie 3 is well chosen, its 

geography rendering any attempt at employing known POP tactics 

futile. SAPS were forced to operate outside the realm of their current 

capacities in two respects (i) more than incidental use of the firearm 

was required (ii) the terrain defeated most of its prior experience and 

know-how in public order maintenance.  

65. Even if SAPS had been able to deploy only POP units towards koppie 

3, such a decision would have been foolhardy because of the nature 

of the terrain. POP vehicles would not have been able to enter 

everywhere on the ground and tested POP personnel and vehicle 

formations would have been impossible to employ for the same 

reasons. POP personnel are not trained and skilled in the techniques 

for operations aimed at the arrest of armed individuals hiding in rural 

terrain and resisting their arrest. The required know-how for such 

tactics lies with TRT, NIU and STF. 

66. The arrival of first TRT and then NIU at koppie 3 was, as pointed out 

under 33 above, a product of the events at scene 1. With the benefit 

of hindsight and an appreciation of the operational challenges posed 

by the terrain, it would have been preferable for TRT and NIU only to 

be deployed and for POP and K9 units to be kept well clear of koppie 

3 altogether. 

67. The actions of different SAPS units at koppie 3 resulted in the 
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encirclement of that location by those different units. However, those 

persons who were voluntarily leaving koppie 3 were not hindered in 

doing so. It should also be noted that the original plan only catered for 

SAPS personnel approaching koppie 3 from the North and East, 

leaving South and West open as the most logical avenues of 

departure for those wishing to do so.  

68. The commander who diverted from the power station, and 

approached koppie 3 from the South, was the only SAPS official on 

the ground who, by virtue of his earlier briefing (well before scene 1) 

and by virtue of his actual line of sight on the ground, was aware of 

the presence of units on the Western, Northern and Eastern side of 

koppie 3. He has confirmed that people leaving koppie 3 towards the 

South West were permitted to do so without hindrance.  

M. RESPONSIBLE POLICING 

69. When concepts such as  ‘responsible policing’ and ‘community 

policing’ are employed, it is essential to acknowledge the 

responsibility of the broader community to their existence and validity. 

In other words, every democratic society should be actively striving to 

nurture the law enforcement structures and practices that it wants. It 

is not good enough for a democratic society to limit itself to simply 

lament the structures and practices that it ends up with. Responsible 

policing is the product of an ongoing dialogue between the police and 

the community it serves. On the side of police, responsible policing 

must be based on a commitment to the basic principles of legality, 
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necessity and proportionality in the performance of tasks and duties. 

On the part of the community, responsible policing starts with a 

realization that the unencumbered enjoyment of rights and freedoms 

necessarily needs to be balanced by an understanding and 

acceptance of the duties and responsibilities falling to all of us as 

members of a democratic society. 

 

SIGNED AT _____________ ON THIS ______________DAY OF 

__________ 2013. 

_____________________ 
Cees de Rover 
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