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1733. Mr P J Groenewald (FF Plus) to ask the Minister of Justice and Constitutional 

Development: 

(1) Whether he intends to submit any amendments to legislation in the National 

Assembly, with concomitant amendments to rules or regulations, to ensure that 

officials’ legal costs that are paid by the state are recovered should such officials 

lose the lawsuit; if not, why not; if so, what are the relevant details;  

(2) whether he will make a statement with regard to this matter?  
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REPLY:- 

(1) I wish to inform the Honorable Member that whenever legal representation is 

granted by the State Attorney to an official, that official is required to sign an 

undertaking to repay costs.  This is done in terms of Chapter 12 of the Departmental 

Financial Instructions and, in essence, commits the official to, on demand, refund to 

the state all costs involved in the case if the State Attorney, after consultation with 

the Accounting Officer, finds that the official has forfeited the “cover” referred to in 

National Treasury Regulation 12.2.1.  The remainder of the undertaking deals with 

the various measures of recovery of the costs, if applicable.  

 

National Treasury Regulation12.2.1 deals with civil claims against the state and 

provides that a state department must accept liability for any loss suffered by 

another person as a result of an official’s actions which gave rise to a claim and 
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provides that the loss incurred by the state will only be recovered from the official if 

he or she is (1) liable in law and (2) if he or she -  

      (a) intentionally exceeded his or her powers; 

(b) made use of alcohol or drugs; 

(c) did not act in the course and scope of his or her employment; 

(d) acted recklessly or intentionally; 

(e) without prior consultation with the State Attorney, made an admission that                                

was detrimental to the state; or 

(f) failed to comply with or ignored standing instructions, of which he or she was 

aware of or could reasonably have been aware of, which led to the loss, damage or 

reason for the claim, excluding damage arising from the use of a state vehicle. 

(Additional conditions apply in respect of state vehicles which are not pertinent to 

the question under consideration presently). 

 

In a nutshell: at the conclusion of the case, the State Attorney in consultation with 

the Accounting Officer of the Department will scrutinise the findings of the court as 

per the judgment in order to determine whether (1) the official was found to be liable 

in law and (2) whether any of the abovementioned conditions are applicable.  If 

none of the conditions apply, the official retains his or her “cover” and the legal 

costs cannot legally be recovered from him or her.  Should it however be found that 

one or more of the conditions apply, the State Attorney in consultation with the 

Accounting Officer must decide, having regard to all relevant facts and 

considerations of the matter, whether or not the legal costs will be recovered from 

the official. 

 

It would not be in the interests of justice to recover legal costs from an official based 

solely on the fact that judgment was given against him or her, as the outcome of the 

judgment may, for instance, be based on a technicality or considerations which do 

not amount to a forfeiture of state cover.  Each case for recovery has to be 

determined on its individual merits.  I am of the view that the existing provisions 

referred to above are sufficient and do not require an amendment. 
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(2)  No statement is necessary. 

 


