N % o

&

\

Q) .
£ /7y ARR

Regulation Gazette No. 8892 Regulasiekoerant
. May
Vol. 515 Pretoria, 22 .°Y 2008 No. 31076
207G
N.B. The Government Printing Works will
not be held responsible for the quality of
“Hard Copies” or “Electronic Files”
submitted for publication purposes 9771622524003

AIDS HELPLINE: 0800-0123-22 Prevention is the cure

G08-057085—A

31076—1




2 No. 31076

GOVERNMENT GAZETTE, 22 MAY 2008

No.

Justice and Constitutional Development, Department of

CONTENTS

GOVERNMENT NOTICE

Government Notice

R. 561

Criminal Law (Sexual Offences and
Related Matters) Amendment Act

(32/2007): Criminal Law (Sexual
Offences and Related Matters)
Regulations .........cccccveeieieniieeeeen

Page Gazette
No.

31076

No.

INHOUD

Bladsy Koerant

No. No.

GOEWERMENTSKENNISGEWING

Justisie en Staatkundige Ontwikkeling, Departement van

Goewermentskennisgewing

R. 561

Wysigingswet op die Strafreg (Seksuele
Misdrywe en Verwante Aangeleent-
hede), (32/2007): Strafreg (Seksuele
Misdrywe en Verwante Aangeleenthede)
Regulasies ........cccoeveviriieeenieeeeeee

63 31076




STAATSKOERANT, 22 MEI 2008 No. 31076 3

GoOVERNMENT NOTICE
GOEWERMENTSKENNISGEWING

DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT
DEPARTEMENT VAN JUSTISIE EN STAATKUNDIGE ONTWIKKELING
No. R. 561 22 May 2008

CRIMINAL LAW (SEXUAL OFFENCES AND RELATED MATTERS) AMENDMENT ACT, 2007 (ACT NO. 32 OF
2007)

CRIMINAL LAW (SEXUAL OFFENCES AND RELATED MATTERS) REGULATIONS

The Minister for Justice and Constitutional Development has under—

(a section 39 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (Act No. 32 of
2007), after consultation with the Minister for Safety and Security and the Minister of Health, and, in respect of
the matter referred o in section 35 of the Act, in consultation with the Minister for Safety and Security; and

(b) section 53 of the Act, and after consultation with the Minister for Safety and Security, the Minister of
Correctional Services, the Minister of Social Development and the Minister of Health,

made the Regulations in the Schedule.

SCHEDULE

ARRANGEMENT OF REGULATIONS

Regulation No. Subject

1. Definitions

Part I: Regulations on services for victims of sexual offences and compulsory HIV Testing of alleged
sex offenders

2. Reporting of an alleged sexual offence and services for victims

3. Application by victim or interested person for HIV testing of alleged offender

4, Consideration of application and evidence

5. Order by magistrate for HIV testing in terms of section 31 of the Act

6. Application by investigating officer for HIV testing of alleged offender and order by magistrate for HIV
testing in terms of section 32 of the Act

7. Taking of prescribed specimens

8. Recording, retaining and confidentiality of test results

9. Retaining of test results by investigating officer

10. Warrant of arrest

1. Register of applications and orders

Part II; Regulations on National Register for Sex Offenders

12. Establishment of National Register for Sex Offenders and designation or appointment of personnel of

Registrar
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13. Powers, duties and functions of Registrar

14. Contents of Register

15. Manner in which particulars must be forwarded to Registrar: Establishment of Register and related
matters

16. Manner in which particulars must be forwarded to Registrar and related matters

17. Persons entitled to apply for certificate

18. Processing of applications

19. Removal of particulars from Register

20. Offences and penalties

Part i: General

21. Short title and commencement

Annexure A Forms: Services for victims of sexual offences and compulsory HIV testing of alleged sex offenders
Annexure B Forms: National Register for Sex Offenders

Definitions
1. In these Regulations, any word or expression to which a meaning has been assigned in the Act shall
bear the meaning so assigned and, unless the context otherwise indicates—
“alleged offender” means any person who, for purposes of—
(a) regulations 2 to 5, 7, 8, 10 and 11, is accused of having committed a sexual offence in terms of the Act in
which the victim may have been exposed to the body fluids of that person; or
(b) regulations 6 to 8, 10 and 11, is accused of having committed any offence, including a sexual offence in terms
of the Act, in which the HIV status of that person may be relevant for purposes of investigation or prosecution;
“case number” means the Crime Administration System number;
“clerk of the court” means a clerk of the court appointed in terms of section 13 of the Magistrates’ Courts Act, 1944
(Act No. 32 of 1944), including any assistant clerk of the court so appointed, who, for purposes of Chapter 5 of the Act,
has specifically been designated by the relevant head of the administrative region to deal with matters relating to that
Chapter;
‘data base” means, for purposes of regulations 12, 13 and 20, any recorded information in possession of the Registrar
of the National Register for Sex Offenders whether such information is in electronic format or not;
“health establishment” means a public health establishment designated by the cabinet member responsible for
health as contemplated in section 29(1) of the Act;
“magistrate” means a magistrate or an additional magistrate appointed for a disfrict in terms of section 9 of the
Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), who, for purposes of Chapter 5 of the Act, has specifically been
designated by the relevant head of the administrative region to deal with matters relating to that Chapter;
“the Act” means the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (Act No. 32 of 2007);
and
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“‘working day" means any day other than a Saturday, Sunday or public holiday, as defined in section 1 of the Public
Holidays Act, 1994 (Act No. 36 of 1994).

PART |

REGULATIONS ON SERVICES FOR VICTIMS OF SEXUAL OFFENCES AND COMPULSORY HIV TESTING OF
ALLEGED SEX OFFENDERS UNDER SECTION 39 OF THE ACT

Reporting of an alleged sexual offence and services for victims

2. (1 A medical practitioner or nurse to whom a sexual offence, where the victim may have been
exposed to the risk of being infected with HIV as a result of that offence, is reported by a victim or an interested person
must complete the J88 form (“‘Report by the authorised medical practitioner on the completion of a medico-legal
examination”).

2 (a) The police official to whom the charge is made or the medical practitioner or nurse
to whom the incident is reported, must inform the victim or interested person verbally and by way of a notice, which
must correspond substantially with Form 1 in Annexure A—

i) of the importance of obtaining PEP for HIV infection without any delay, but in any event within 72 hours after
the alleged sexual offence has taken place;

(i) that PEP will be administered at State expense at health establishments in accordance with the State's
prevailing norms and standards;

(i) that the victim will receive free medical advice surrounding the administering of PEP prior to the administering
thereof;

{iv) of the need to obtain medical advice and assistance regarding the possibility of other sexually transmitted
infections; and

(v) that the victim or interested person may apply to a magistrate for an order that the alleged offender be tested
for HIV, at State expense.

(b) (i) A list containing the names, addresses and contact particulars of
accessible health establishments must be attached to the notice referred to in paragraph (a) above.

(i) The list contemplated in subparagraph (i) may be restricted to accessible
health establishments within reasonable distance from the police station where the charge is laid or from the health
establishment where the incident is reported.

(c) If the victim or interested person is not able to read the notice referred to in
paragraph (a), the contents thereof must be explained to him or her by the police official or another person who is able
to assist the police official in this regard, medical practitioner or nurse, as the case may be, in a language that he or she
understands.

(3) The medical practitioner or nurse to whom the incident is reported, as contemplated in
subregulation (1), must, after having provided the services contemplated in section 28(1)(a) of the Act, inform the victim
or interested person, as the case may be, to lay a charge without delay at the police station nearest to the place where
the incident occurred.
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Application by victim or interested person for HIV testing of alleged offender
3. (1) An application by a victim or interested person contemplated in section 30 of the Act must

correspond substantially with Form 2 in Annexure A.

2 The investigating officer must—

(a) place the application referred to in subregulation (1) in a sealed envelope marked “Confidential/Vertroulik”,
reflecting—

(i) the words “Application by victim or interested person for HIV testing of alleged offender” or
“Application by victim or interested person to access HIV test result already obtained by investigating
officer’, as the case may be; and

(ii) the case number, name, rank and force number of the investigating officer; and

(b) lodge it with the clerk of the court as soon as is reasonably practicable, but not fater than two working days,
after the application has been handed to the investigating officer.

(3) (a) The clerk of the court must keep a register for applications contemplated in
sections 30 and 32 of the Act in which the case number, name, rank and force number of the investigating officer,
whether oral evidence has been led or further affidavits have been filed, and the date of the order by the magistrate
must be reflected.

(b) The clerk of the court must put the sealed application in a file, marked

“Confidential/Vertroulik”, reflecting—

(i) the words “Application by victim or interested person for HIV testing of alleged offender” or “Application by
victim or interested person to access HIV test result already obtained by investigating officer”, as the case
may be; and

(i) the case number, name, rank and force number of the investigating officer,

and submit it forthwith to a magistrate for consideration.

4 The head of the office must put administrative measures in place to ensure the safekeeping

of the register and the files referred to in subregulation (3).

Consideration of application and evidence
4, N When the magistrate who considers the application requires additional evidence as

contemplated in section 31(1) of the Act, the clerk of the court must—

(@) where oral evidence is to be led confirm the date and time, as determined by the magistrate, with the
investigating officer personally, both telephonically and confirmed in writing; and

(b) where further affidavits are to be filed, telephonically and confirmed in writing, require the investigating officer
to obtain the affidavits as identified by the magistrate.

2 (@ Where oral evidence is to be led, the investigating officer must—

(i) inform the victim, interested person or other witness of the arranged date and time to appear before the
magistrate; and

(ii) if the alleged offender is required to testify—
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(aa)  bring him or her on the arranged date and time to appear before the magistrate, if he or she is in
custody; or
(bb) inform him or her of the arranged date and time to appear before the magistrate, if he or she is not in
custody.
(b) Where further evidence is required by affidavit, the investigating officer must—
(i) obtain the required affidavit or affidavits from the person or persons as identified by the magistrate as soon as
is reasonably practicable or within the period determined by the magistrate; and
(ii) place the affidavit or affidavits in a sealed envelope marked “Confidential/Vertroulik”, reflecting the case
number, name, rank and force number of the investigating officer,
and hand it to the clerk of the court, who must forthwith submit it together with the file containing the application
referred to in regulation 3 to the magistrate.

Order by magistrate for HIV testing in terms of section 31 of the Act
5. (1) The order by the magistrate contemplated in section 31(3) of the Act must correspond

substantially with Form 3 in Annexure A.

2) The magistrate must—

(@) place the sighed order referred to in subregulation (1) in a sealed envelope, marked “Confidential/Vertroulik",
reflecting the case number, name, rank and force number of the investigating officer; and

(b) hand the order together with the file referred to in regulation 3(3)(b) to the clerk of the court.

(3) The clerk of the court must hand the sealed order to the investigating officer who must

acknowledge receipt thereof on the file referred to in regulation 3(3)(b).

4) If an order is granted—

(a) for the compulsory HIV testing of the alleged offender, as contemplated in section 31(3)(i) of the Act, the
investigating officer must as soon as is reasonably practicable or within the period determined by the
magistrate—

(i) hand a notice to the alleged offender which must correspond substantially with Form 4 in Annexure
A, and follow the procedure referred to in section 33(1)(a) to (c) of the Act;

(i) acknowledge receipt of the duplicate sealed records of the test results referred to in section
33(1)(d)iii) of the Act; and

(iif) hand one of the sealed records of the test results, together with a notice containing information on
the confidentiality of and how to deal with the test results in a form which must correspond
substantially with Form 8 in Annexure A, to the victim or interested person, as the case may be, and
to the alleged offender each; or

(b) for the HIV test results in respect of the alleged offender, already obtained on application by an investigating
officer as contemplated in section 32 of the Act, fo be disclosed to the victim or interested person, as the case
may be, the investigating officer must as soon as is reasonably practicable or within the period determined by

the magistrate—
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(M hand the order to the head of the health establishment or person contemplated in section 33(1)(d) of
the Act, who must hand the sealed record of the test results contemplated in section 33(1)(d)(iv) of
the Act to the investigating officer,

(ii) acknowledge receipt of the sealed record of the test results handed to him or her; and

(i) hand the sealed record of the test results together with a notice containing information on the
confidentiality of and how fo deal with the test results in a form which must correspond substantially
with Form 8 in Annexure A, to the victim or interested person, as the case may.

(5) The victim or interested person, as the case may be, and the alleged offender must
acknowledge receipt of the test results handed to him or her in terms of subregulation (4).

Application by investigating officer for HIV testing of alleged offender and order by magistrate for HIV testing
in terms of section 32 of the Act

6. (1) An application by an investigating officer contemplated in section 32 of the Act must

correspond substantially with Form 5 in Annexure A.

(2) The investigating officer must place the application referred to in subregulation (1) in a
sealed envelope, marked “Confidential/Vertroulik”, reflecting—

(@) the words “Application by investigating officer for HIV testing of alleged offender” or “Application by
investigating officer to access HIV test result already obtained by victim or interested person”, as the case
may be; and

(b) the case number, name, rank and force number of the investigating officer,

and must lodge it with the clerk of the court as soon as is reasonably practicable after a charge has been laid in respect

of an alleged sexual offence or offence as defined in section 27 of the Act.

(3) (a) The clerk of the court must record the case number and name, rank and force
number of the investigating officer in the register referred to in regulation 3(3)(a) of the Regulations.
(b) The clerk of the court must put the sealed application in a file, marked

“Confidential/Vertroulik”, reflecting—

(i) the words “Application by investigating officer for HIV testing of alleged offender” or “Application by
investigating officer to access HIV test result already obtained by victim or interested person”, as the case
may be; and

(i) the case number, name, rank and force number of the investigating officer,

and submit it forthwith to a magistrate for consideration.

4 The head of the office must put administrative measures in place to ensure the safekeeping

of the register and files referred to in subregulation (3).

(5) The order by the magistrate contemplated in section 32(3) of the Act must correspond

substantially with Form 6 in Annexure A.

(6) The magistrate must—

(a) place the signed order referred to in subregulation (5) in a sealed envelope, marked “Confidential/\Vertroulik”,

reflecting the case number, name, rank and force number of the investigating officer; and
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{b) hand the order together with the file referred to in subregulation (3)(b), to the clerk of the court.
(7) The clerk of the court must hand the sealed order to the investigating officer who must
acknowledge receipt thereof on the file referred to in subregulation (3)(b).
(8) If an order is granted—
(a) for the compulsory HIV testing of the alleged offender, as contemplated in section 32(3) of the Act, the
investigating officer must—

0] as soon as is reasonably practicable or within the period determined by the magistrate hand a notice
to the alleged offender which must correspond substantially with Form 4 in Annexure A, and follow
the procedure referred to in section 33(1)(a) to (c) of the Act;

(i) acknowledge receipt of the duplicate sealed records of the test results referred fo in section
33(1)(d)(iii) of the Act and ensure the safekeeping of one record of the test results, as contemplated
in regulation 9; and

(iiy) hand the second sealed record of the test results, as contemplated in section 33(1)(e)(ii) of the Act,
to the alleged offender together with a notice which must correspond substantially with Form 8 in
Annexure A; or

(b) for the HIV test results in respect of an alleged offender, already obtained on application by the victim or
interested person, as the case may, as contemplated in section 32(3) of the Act, to be disclosed to the
investigating officer, he or she must—

(i) as soon as is reasonably practicable or within the period determined by the magistrate hand the
order to the head of the health establishment or person contemplated in section 33(1)(d) of the Act,
who must hand the sealed record of the test results contemplated in section 33(1)(d)(iv) of the Act to
the investigating officer; and

(i) acknowledge receipt of the sealed record of the test results and ensure the safekeeping of that test

result, as contemplated in regulation 9.

Taking of prescribed specimens
T. If an order, contemplated in section 31(3)(i) or 32(3) of the Act, has been granted by a magistrate any
medical practitioner or nurse contemplated in section 33(1)(a) of the Act must—
(a) take two blood specimens on the same occasion from the alleged offender;
(b) mark the blood specimens with the case number, full names and surame of the alleged offender; and
(c) seal the blood specimens in an envelope which is marked “Confidential/Vertroulik” and reflecting the case
number, the name, rank and force number of the investigating officer and hand it to the investigating officer.

Recording, retaining and confidentiality of test results

8. (1) The head of a health establishment or a person designated in writing by him or her
performing one or more HIV tests on the blood specimens contemplated in regulation 7 of the Regulations must—
(@) record the HIV result of the test in triplicate in a form which must correspond substantially with Form 7 in

Annexure A;
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(b) place the test results in three separate envelopes to be sealed and marked “Confidential/Vertroulik”,

reflecting—
i) the case number;
(ii) the name, rank and force number of the investigating officer;

(i) the name of the victim; and
(iv) the name of the alleged offender; and
(c) hand two of the sealed test results to the investigating officer.
{2) The head of a health establishment or a person designated in writing by him or her must
retain the sealed record of the test results in a manner and at a place that prevents any unauthorised access to such

test results.

Retaining of test results by investigating officer
9, The National Commissioner of the South African Police Service must ensure—

—
")

that investigating officers treat the record of the test results as confidential;

—
(=
=

the safekeeping of the record of the test results; and
the prevention of unauthorised access to the record of the test results.

—
K2

Warrant of Arrest
10. )] The investigating officer may, if the alleged offender is not being detained, and—

(a) there is reason to believe that he or she may avoid compliance with an order contemplated in section 31(3) or
32(3) of the Act, at the same time an application referred to in regulation 3 or 6 is brought, apply to the
magistrate who considers the application; or

(b) has avoided compliance with an order referred to in regulation 3 or 6, apply to the magistrate who issued the
said order,

fo issue a warrant for the arrest of the alleged offender to collect blood specimens from him or her for HIV tests.

2) If the magistrate who issued the order for the compulsory HIV testing of an alleged offender
is not available or able to consider such application, the application may be considered by any other magistrate.

(3) The application must correspond substantially with Form 9 in Annexure A.

@ The warrant of arrest contemplated in section 33(3) of the Act must correspond substantially

with Form 10 in Annexure A.

(5) The investigating officer must—

(a) when arresting the alleged offender, take reasonable steps to verify the identity of the alleged offender;

(b) take the alleged offender without any delay after arresting him or her to a medical practitioner or nurse
contemplated in-section 33(1)(a) of the Act for the taking of blood specimens; and

(c) release the alleged offender, if he or she was arrested in terms of a warrant referred to in section 33(3) of the
Act, as soon as the specimens have been taken.
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Register of applications and orders
11. (1 The National Commissioner of the South African Police Service must designate a person

who will be responsible to maintain the register contemplated in section 35 of the Act.

2) The register contemplated in section 35 of the Act must contain the following information
regarding applications contemplated in sections 31 and 32 of the Act:

(a) The case number;

(b) the name, rank and force number of the investigating officer;

(c) the date of the application;

(d) the full names, date of birth, identity number, address and contact details of the victim, if applicable;

(e) if the application is brought by an interested person contemplated in section 30 of the Act, the full names, date
of birth, identity number, address and contact details of that interested person and the relationship between
the victim and the interested person;

(f the full names, date of birth, identity number, address and contact details of the alleged offender;

(9) full particulars of the alleged sexual offence or offence as defined in section 27 of the Act;

(h) the date the order for HIV testing was made;

(i whether the application contemplated in section 31 or 32 of the Act was granted or dismissed;

1] whether a warrant of arrest was issued;

(k) the magistrate’s court and the magistrate who considered the application;

0] if granted, when and at which health establishment the order was executed; and

(m) where the sealed record of the test results, contemplated in section 33(1)(e) of the Act, is kept.

(3) Only the following persons have access to the register contemplated subregulation (1):

(a) The person responsible for maintaining register; and

(b) an investigating officer.

PART Il
REGULATIONS ON NATIONAL REGISTER FOR SEX OFFENDERS UNDER SECTION 53 OF THE ACT

Establishment of National Register for Sex Offenders and designation or appointment of personnel of
Registrar
12, ) The National Register for Sex Offenders, contemplated in section 42(1) of the Act, must,

subject to regulations 15 and 16, be kept in electronic format as part of the electronic infrastructure of the Department
of Justice and Constitutional Development and the courts in a manner that—
(a) facilitates information to be forwarded from the Registrars of the High Courts and the clerks of the court,
contemplated in section 50(3) of the Act, to the Register; and
(b) ensures that only the Registrar and the personnel of the Registrar contemplated in subregulation (2) have
access to the data base of the Register.
2) (a) The Director-General:  Justice and Constitutional Development may, after
consultation with the Registrar and subject to legislation governing the employment of personnel in the public service,
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designate the number of fit and proper officials of the Department or appoint the number of it and proper persons that

is necessary to assist the Registrar in the exercise and performance of his or her powers, duties and functions as

contemplated in Chapter 6 of the Act and these regulations.

(b) The officials contemplated in paragraph (a) must perform the duties and functions,

referred to in regulation 13—

(i
(i

that are assigned to them by; and
subject to the directions of,

the Registrar.

Powers, duties and functions of Registrar

(a)

(b)
(c)
(d)

(e)

®

(9)

(h)

13. The powers, duties and functions of the Registrar shall include—

receiving the particulars of persons contemplated in section 50(1)(a) of the Act from the Registrar of the High

Court, the clerk of the court, the National Commissioner of Correctional Services, the National Commissioner

of the South African Police Service and the Director-General: Health and, subject to section 50(3) of the Act,

entering such particulars in the Register;

receiving and processing applications for certificates contemplated in section 44 of the Act;

issuing certificates;

introducing security measures, including electronic security measures, to ensure the confidentiality of

information contained in the data base of the Register and protecting such information from unauthorised

access by any person;

reporting, without delay, any unauthorised access to or tampering with any information contained in the data

base of the Register to the South African Police Service;

taking the necessary steps, with the assistance of the Directors-General: Justice and Constitutional

Development, Foreign Affairs and Home Affairs and the National Commissioner of the South African Police

Service, where necessary, to establish procedures in terms of which—

(i) the particulars of persons contemplated in section 50(1)(b) of the Act should be forwarded to the
Registrar,

(i) the Register must be regularly updated with regard to the particulars of persons contemplated in
section 50(1)(b) of the Act; and

(i) where necessary, the removal of particulars of persons contemplated in section 50(1)(b) of the Act,

with the view to advising the Minister accordingly for purposes of making regulations that give effect to such

procedures;

receiving and processing applications for the removal of the particulars of certain persons from the Register;

and

after consideration of the applications contemplated in paragraph (g), removing the particulars of certain

persons from the Register.
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Contents of Register
14, The Register must—
(a) contain the particulars referred to in section 49(b)(i) to (vi) of every person contemplated in section 50(1)(a);
(b) subject to the establishment of the procedures contemplated in regulation 13(f), contain the information
referred to in section 49(c) of every person contemplated in section 50(1)(b); and
(c) contain a set of fingerprints, if available, of every person contemplated in section 50(1),
of the Act.

Manner in which particulars must be forwarded to Registrar: Establishment of Register and related matters

185. nm The National Commissioner of Correctional Services must, within three months after the
commencement of Chapter 6 of the Act, forward to the Registrar the particulars referred to in regulation 14 of every
prisoner or former prisoner contemplated in section 50(5) of the Act in separate forms that must correspond
substantially with Form 1 in Annexure B.

2 The forms contemplated in subregulation (1) must be forwarded electronically to the
Registrar and the originals thereof must, as soon as reasonably possible, be submitted to the Registrar for safe-
keeping.

()] (a) The Registrar must forthwith enter those particulars in the Register and must, after
he or she has entered the particulars of every prisoner or former prisoner contemplated in subregulation (1), inform the
National Commissioner of Correctional Services of those prisoners whose particulars have been entered into the
Register and request the Commissioner to inform such prisoners of the implications thereof.

(b) The National Commissioner of Correctional Services must ensure that a form that
must correspond substantially with Form 2 in Annexure B is handed to every prisoner whose particulars have been
entered in the Register within three months after having received the notification contemplated in paragraph (a) and
that the contents thereof are explained to every such prisoner.

4 The Director-General: Health must, within three months after the commencement of
Chapter 6 of the Act, forward to the Registrar the particulars referred to in regulation 14 of every person contemplated
in section 50(7) of the Act in separate forms that must correspond substantially with Form 3 in Annexure B.

(5) The forms contemplated in subregulation (4) must be forwarded electronically to the
Registrar and the originals thereof must, as soon as reasonably possible, be submitted to the Registrar for safe-
keeping.

(6) (a) The Registrar must forthwith enter those particulars in the Register and must, after
he or she has entered the particulars of every person contemplated in subregulation (4), inform the Director-General:
Health of those persons whose particulars have been entered into the Register and request the Director-General to
inform such persons of the implications thereof.

(b) The Director-General: Health must ensure that a form that must correspond
substantially with Form 4 in Annexure B is handed to every person whose particulars have been included in the
‘Register within three months after having received the notification contemplated in paragraph (a) and that the contents

thereof are explained to such persons.
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) The National Commissioner of the South African Police Service must, within three months
after the commencement of Chapter 6 of the Act gather the available particulars referred to in regulation 14 and submit
the available particulars of every person contemplated in section 50(6) of the Act to the Registrar.

Manner in which particulars must be forwarded to Registrar and related matters
16. (H When a court makes an order contemplated in section 50(2)(a) of the Act, which order must
correspond substantially with Form 5 in Annexure B, the Registrar of the High Court or clerk of the court must
forthwith—
(@) where possible, notify the convicted person's employer, as defined in section 40 of the Act, by means of a
notification that must correspond substantially with Form 6 in Annexure B; and
(b) forward the order together with all the particulars referred to in regulation 14 to the Registrar.

2 The Registrar must, upon receipt of the order contemplated in subregulation (1) and subject
to subregulation (3), provisionally enter the particulars of the person concerned in the Register together with a note that
such particulars are entered into the Register pending the—

(@) expiry of the period for noting an appeal or taking the matter on review; or
(b) conclusion of any appeal or review proceedings that may have been instituted.

(3) The Registrar must, after expiry of the period for noting an appeal or taking the matter on

review, without defay enquire from the Registrar of the High Court or clerk of the court regarding the outcome of the

appeal or review, if any.

Persons entitled to apply for certificate
17. )] Any person who, before or after the commencement of Chapter 6 of the Act, has been
convicted of or who has a previous conviction for a sexual offence against a child or a person who is mentally disabled

and who—
(a) is in the employ of an employer;
(b) intends to apply for work that, in any manner and during the course of such employment, will place him or her

in a position of authority, supervision or care of a child or a person who is mentally disabled or who will gain
access to a child or a person who is mentally disabled or places where children or persons who are mentally
disabled are present or congregate;

(c) intends to apply for a licence or approval to manage or operate an entity, business concern or trade in relation
to the supervision over or care of children or persons who are mentally disabled;

(d) intends to apply to become a foster parent, kinship care-giver, temporary safe care-giver, adoptive parent or
curator; or

(e) wishes to establish whether his or her own particulars appear in the Register,

must apply to the Registrar, by means of an application form that must correspond substantially with Form 7 in

Annexure B, for a certificate stating whether or not his or her own particulars appear in the Register.

2 Any—
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(a) employer who, at the commencement of these regulations, employs an employee or intends employing an
employee;

(b) licensing authority who, at the commencement of these regulations, considers an application contemplated in
subregulation (1)(c); or

(c) relevant authority who, at the commencement of these regulations, considers an application contemplated in
subregulation (1)(d),

must apply to the Registrar, by means of an application form that must correspond substantially with Form 8 in

Annexure B, for a certificate stating whether or not the particulars of such person appear in the Register.

Processing of applications

18. The Registrar must, on receipt of an application form referred to in regulation 17(1) or (2), as soon as
is reasonably practicable but in any event within 10 working days after receipt of such application issue a certificate that
corresponds substantially with Form 9 in Annexure B,

Removal of particulars from Register
19, (N Any person falling in any category contemplated in section 51(1) of the Act, may apply for
the removal of his or her particulars from the Register by submitting an application form that must correspond
substantially with Form 10 in Annexure B.
2) The Registrar may only take steps to remove the particulars of a person from the Register
on receipt of an application referred to in subregulation (1).
(3) The Registrar may only remove the particulars of a person from the Register if—
(a) the period referred to in section 51(1)(a)(i) to (iii) or 51(1)(b) of the Act has lapsed; and
(b) the National Commissioner of the South African Police Service has confirmed in writing that the person
concemed—
(i) is not the subject of an investigation or that there is not a charge relating to a sexual offence against
a child or a person who is mentally disabled pending against him or her; or
(i) was the subject of an investigation or a charge relating to a sexual offence against a child or a
person who is mentally disabled and that such investigation or charge has been concluded without
the person concerned having been convicted of the offence concerned,
and must provide the person with a form that must correspond substantially with Form 11 in Annexure B.
] Any record, whether in electronic or other format, must immediately be destroyed once the
particulars of a person have been removed from the Register.

Offences and penalties

20. n Subject to section 52(2) and (3) of the Act, any person who, without authorisation—
(a gains or attempts to gain access to the data base of the Register;
(b) tampers with or attempts to tamper with any information contained in the data base of the Register; or
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(c) distributes, publishes or in any other manner makes any information contained in the data base of the
Register available to any other person,

is guilty of an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding 12 months or to

both a fine and such imprisonment.

(2) Any person who applies for the removal of his or her particulars from the Register who
falsely declares that there are no criminal proceedings, for allegedly having committed a sexual offence against a child
or a person who is mentally disabled, pending against him or her, is guilty of an offence and is liable on conviction to a
fine or to imprisonment for a period not exceeding 12 months or to both a fine and such imprisonment.

PART Ill
GENERAL
Short title and commencement
21, {1 These Regulations are called the Criminal Law (Sexual Offences and Related Matters)

Regulations.
(2) Regulation 1, Part | and Part lil of these Regulations take effect on 22 May 2008, and Part I
thereof takes effect on 16 June 2008.





