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BILL

To amend—


the Magistrates’ Courts Act, 1944, so as to—


further regulate the benefits of magistrates who are required to
dispose of proceedings which were not disposed of on vacation of
the office of magistrate; and



further provide for the appointment of magistrates of regional
divisions to adjudicate on civil disputes;



the State Liability Act, 1957, so as to—


further regulate the service of court process;



further regulate the issuing of writs of execution or warrants of
execution by registrars or clerks of the court; and




amend certain definitions;

the Administration of Estates Act, 1965, so as to enable the Cabinet
member responsible for the administration of justice to make certain
regulations regarding persons who may liquidate and distribute deceased
estates;
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the South African Law Reform Commission Act, 1973, so as to further
regulate the constitution of the South African Law Reform Commission;



the Criminal Procedure Act, 1977, so as to—


further regulate the prescription of the right to institute
prosecutions;



further regulate the availability of certain witnesses in criminal
proceedings;



further regulate the competency or compellability of witnesses to
give evidence; and




effect technical corrections;

the Attorneys Act, 1979, so as to further regulate the engagement of
candidate attorneys;



the Small Claims Courts Act, 1984, so as to give the Rules Board for Courts
of Law the power to make rules regulating various aspects in respect of
small claims courts;



the Rules Board for Courts of Law Act, 1985, so as to further regulate the
constitution of the Rules Board for Courts of Law;



the Sheriffs Act, 1986, so as to—


further regulate the appointment of sheriffs;



provide for the transfer of certain moneys in the trust accounts of
sheriffs to the Fidelity Fund for Sheriffs;



regulate the allocation of areas for sheriffs; and



assist certain litigants with the payment of costs for the execution of
small claims court judgments;



the Magistrates Act, 1993, so as to —
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effect technical corrections;



further regulate the composition of the Magistrates Commission; and



extend the age of retirement of magistrates;

the Criminal Law Amendment Act, 1997, so as to include rape and
compelled rape of an older person in Part I of Schedule 2;



the National Prosecuting Authority Act, 1998, so as to provide for the
establishment of offices for the prosecuting authority at local seats of
Divisions of the High Court;



the Debt Collectors Act, 1998, so as to further regulate the powers of the
Council for Debt Collectors;



the Promotion of Access to Information Act, 2000, so as to further regulate
the designation and training of presiding officers;



the Promotion of Administrative Justice Act, 2000, so as to further regulate
the designation and training of presiding officers;



the Promotion of Equality and Prevention of Unfair Discrimination Act,
2000, so as to add HIV/AIDS status to the definition of "prohibited grounds"
and further regulate the designation and training of presiding officers;



the Institution of Legal Proceedings against certain Organs of State Act,
2002, so as to further regulate —


the service of notices against organs of state; and



the service of process against organs of state in accordance with the
provisions of the State Liability Act, 1957;



the Children’s Act, 2005, so as to effect technical corrections;
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the Criminal Law (Sexual Offences and Related Matters) Amendment Act,
2007, so as to further regulate—


the categories of persons whose particulars must be included in the
National Register for Sex Offenders;



the inclusion of the particulars of convicted persons in the National
Register for Sex Offenders; and




the designation of sexual offences courts;

the Prevention and Combating of Trafficking in Persons Act, 2013, so as to
effect technical corrections;



the Superior Courts Act, 2013, so as to further regulate the electronic
transmission of summonses, writs and other process; and



the Legal Aid South Africa Act, 2014, so as to—


effect technical corrections; and



further regulate the term of appointment of members of the Board of
Legal Aid South Africa; and



to provide for matters connected therewith.

PARLIAMENT of the Republic of South Africa enacts as follows:—

Amendment of section 9 of Act 32 of 1944, as amended by section 8 of Act 40 of
1952, section 17 of Act 50 of 1956, section 38 of Act 68 of 1957, section 24 of Act
93 of 1962, section 1 of Act 19 of 1963 and section 1 of Act 48 of 1965, substituted
by section 2 of Act 8 of 1967, amended by section 4 of Act 53 of 1970, section 8 of
Act 102 of 1972, section 11 of Act 29 of 1974, section 24 of Act 94 of 1974, section
1 of Act 28 of 1981, section 2 of Act 34 of 1986, section 17 of Act 90 of 1993,
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section 3 of Act 104 of 1996, section 3 of Act 66 of 1998, section 1 of Act 62 of
2000, section 1 of Act 28 of 2003, section 1 of Act 22 of 2005, section 3 of Act 31
of 2008, section 1 of Act 19 of 2010 and section 1 of Act 24 of 2015

1.

Section 9 of the Magistrates’ Courts Act, 1944, is hereby amended by the

substitution in subsection (7) for paragraph (d) of the following paragraph:
"(d)

If the magistrate contemplated in paragraph (a) has

subsequently not been appointed as a Constitutional Court judge or judge as
contemplated in paragraph (c), he or she is entitled to such benefits as
determined by the Minister from time to time by notice in the Gazette [at an
hourly rate].".

Amendment of section 12 of Act 32 of 1944, as amended by section 9 of Act 40 of
1952, section 25 of Act 94 of 1974, section 5 of Act 66 of 1998, section 4 of Act 31
of 2008 and section 3 of Act No. 19 of 2010

2.
(a)

Section 12 of the Magistrates’ Courts Act, 1944, is hereby amended—

by the substitution for subsection (6) of the following subsection:
"(6)

Only a magistrate of a regional division [whose name

appears on the list referred to in subsection (7)], designated by the
magistrate at the head of a regional division, may adjudicate on civil
disputes contemplated in section 29(1) or 29(1B), in accordance with the
criteria set out in subsection (8).";
(b)

by the deletion of subsection (7); and

(c)

by the substitution for subsection (8) of the following subsection:
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"(8)

[The Magistrates Commission] A magistrate at the

head of a regional division may only [enter the name of] designate a
magistrate [on the list in terms of subsection (7)] contemplated in
subsection (6), if one or more places have been appointed in terms of
section 2(1)(iA) within the regional division in respect of which the
magistrate in question had been appointed for the adjudication of civil
disputes, and—
(a)

the head of the South African Judicial Education Institute has issued
a duly signed certificate that the magistrate has successfully
completed an appropriate training course in the adjudication of civil
disputes; [or]

(b)

the [Magistrates Commission] magistrate at the head of the
regional division is satisfied that, before the establishment of the
Institute referred to in paragraph (a), the magistrate has
successfully completed an appropriate training course in the
adjudication of civil disputes; or

(c)

the [Magistrates Commission] magistrate at the head of the
regional division is satisfied that the magistrate, on account of
previous experience, has suitable knowledge of, and expertise in,
civil litigation matters to preside over the adjudication of civil
disputes contemplated in section 29(1) or 29(1B) or both sections
29(1) and 29(1B).".

Substitution of section 2 of Act 20 of 1957, as amended by section 1 of Act 201 of
1993 and substituted by section 1 of Act 14 of 2011
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3.

The following section is hereby substituted for section 2 of the State

Liability Act, 1957:
"Proceedings to be taken against executive authority of
department concerned
2.

(1)

In any action or other proceedings instituted [by virtue of

the provisions of section 1] against a department, the executive authority of
the department concerned must be cited as nominal defendant or respondent.
(2)

The plaintiff or applicant, as the case may be, or his or her

legal representative must [,within seven days] ―
(a)

after [a summons or notice] any court process instituting proceedings
and in which the executive authority of a department is cited as nominal
defendant or respondent has been issued, serve a copy of that
[summons or notice] process on the [State Attorney] head of the
department concerned at the head office of the department; and

(b)

within five days after the service of the process contemplated in paragraph
(a), serve a copy of that process on the office of the State Attorney
operating within the area of jurisdiction of the court from which the process
was issued.
(3)

Upon receipt of the process contemplated in subsection (2), the

State Attorney must―
(a)

without undue delay, send a written request to the head of the department
concerned to provide the State Attorney with written instructions regarding
the proceedings; and
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(b)

within 10 days of receipt of the process, provide the head of department
with legal advice on the merits of the matter.".

Amendment of section 3 of Act 20 of 1957, as amended by section 36 of Act 9 of
1989 and substituted by section 2 of Act 201 of 1993 and section 2 of Act 14 of
2011

4.

Section 3 of the State Liability Act, 1957, is hereby amended by the

substitution for subsection (6) of the following subsection:
"(6)

If the relevant treasury fails to ensure that—

(a)

the judgment debt is satisfied; or

(b)

acceptable arrangements have been made with the judgment creditor for
the satisfaction of the judgment debt, should there be inadequate funds
available in the vote of the department concerned,

within the time period specified in subsection (5), the registrar or clerk of the
court concerned, as the case may be, must, upon the written request of the
judgement creditor or his or her legal representative, issue a writ of execution or
a warrant of execution in terms of the applicable Rules of Court against movable
property owned by the State and used by the department concerned: Provided
that a writ of execution or a warrant of execution, where a judgment by default
was granted against a department, can only be issued by the registrar or clerk of
the court if he or she is satisfied that the requirements of subsection (4) have
been complied with.".
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Amendment of section 4A of Act 20 of 1957, as inserted by section 3 of Act 14 of
2011

5.
(a)

Section 4A of the State Liability Act, 1957, is hereby amended—

by the insertion before the definition of "department" of the following definition:
"‘day’ means a day that is not a public holiday, Saturday or Sunday;";

(b)

by the insertion before the definition of "'Public Finance Management Act" of the
following definition:
"‘head of department’ means the incumbent of a post mentioned in
Column 2 of Schedule 1, 2 or 3 to the Public Service Act, 1994
(Proclamation No. 103 of 3 June 1994), and includes any employee acting
in such post;"; and

(c)

by the substitution for the definition of "Rules of Court" of the following definition:
" 'Rules of Court' include—
(a)

[the Uniform Rules of Court published under Government
Notice R48 of 12 January 1965] the rules made by the Rules
Board for Courts of Law under the provisions of the Rules Board for
Courts of Law Act, 1985 (Act No. 107 of 1985), or under the
provisions of any other law; and

(b)

[the Magistrates' Courts Rules published under Government
Notice R740 of 23 August 2010; and

(c)]

any other rule applicable to any other court, established by an Act
of Parliament.".
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Amendment of section 103 of Act 66 of 1965 as amended by section 46 of Act 97
of 1986 and section 18 of Act 20 of 2001

6.

Section 103 of the Administration of Estates Act, 1965 is hereby amended

by the insertion in subsection (1) of the following paragraphs after paragraph (e):
"(eA) prescribing which persons, including juristic persons, are prohibited from
liquidating or distributing a deceased estate;
(eB)

prescribing any exemptions from the prohibition contemplated in
paragraph (eA), which exemptions may be permanent or to the extent
specified in each case;".

Amendment of section 3 of Act 19 of 1973, as amended by section 1 of Act 85 of
1984, section 4 of Act 42 of 2001 and section 6 of act 55 of 2002

7.

Section 3 of the South African Law Reform Commission Act, 1973, is

hereby amended by the substitution in subsection (1)(a) for subparagraph (i) of the
following subparagraph:
"(i)

A judge of the Constitutional Court, the Supreme Court of Appeal or [a]

the High Court, or a judge who held the office of judge of the Constitutional
Court, the Supreme Court of Appeal or the High Court and who is discharged
from active service in terms of section 3 of the Judges’ Remuneration and
Conditions of Employment Act, 2001 (Act No. 47 of 2001), as chairperson; and".
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Amendment of section 18 of Act 51 of 1977, as substituted by section 27 of Act
105 of 1997, amended by section 39 of Act 27 of 2002 and substituted by section
68 of Act 32 of 2007 and amended by section 48 of Act 7 of 2013

8.
(a)

Section 18 of the Criminal Procedure Act, 1977, is hereby amended—

by the substitution for paragraphs (f) to (h) of the following paragraph,
respectively:
"(f)

rape or compelled rape as contemplated in [sections] section 3 or
4 of the Criminal Law (Sexual Offences and Related Matters)
Amendment Act, 2007, respectively;

(g)

[the crime of] genocide, crimes against humanity and war crimes,
as contemplated in section 4 of the Implementation of the Rome
Statute of the International Criminal Court Act, 2002; [or]

(h)

[offences as provided for in] any contravention of section 4, 5
[and] or 7 and involvement in these offences as provided for in
section 10 of the Prevention and Combating of Trafficking in
Persons Act, 2013 (Act No. 7 of 2013); [or]";

(b)

by the insertion of the following paragraph after paragraph (h):
"(hA) trafficking in persons for sexual purposes by a person as
contemplated in section 71(1) or (2) of the Criminal Law (Sexual
Offences and Related Matters) Amendment Act, 2007;"

(c)

by the substitution for the comma at the end of paragraph (i) of the expression ";
or"; and

(d)

by the addition of the following paragraph:
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"(j)

torture as contemplated in section 4(1) and (2) of the Prevention
and Combating of Torture of Persons Act, 2013 (Act No. 13 of
2013).".

Amendment of section 184 of Act 51 of 1977, as amended by section 3 of Act 126
of 1992

9.

Section 184 of the Criminal Procedure Act, 1977, is hereby amended by

the substitution for subsection (1) of the following subsection:
"(1)

Whenever any person is likely to give material evidence in

criminal proceedings [with reference to any offence, other than an offence
referred to in Part III of Schedule 2], any magistrate, regional magistrate or
judge of the court before which the relevant proceedings are pending may, upon
information in writing and on oath that such person is about to abscond, issue a
warrant for his or her arrest.".

Insertion of section 194A in Act 51 of 1977

10.

The following section is hereby inserted in the Criminal Procedure Act,

1977, after section 194:
"Evaluation of competency of witnesses due to state of mind

194A. (1)

For purposes of section 193, whenever a court is required to

decide on the competency of a witness due to his or her state of mind, as
contemplated in section 194, the court may, when it deems it necessary in the
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interests of justice and with due consideration to the circumstances of the
witness, and on such terms and conditions as the court may decide, order that
the witness be examined by a medical practitioner, a psychiatrist or clinical
psychologist designated by the court, who must furnish the court with a report on
the competency of the witness to give evidence.
(2)

A medical practitioner, psychiatrist or clinical psychologist

designated by the court in terms of subsection (1) who is not in the full-time
service of the State, must be compensated for his or her services in connection
with the enquiry from public funds in accordance with a tariff determined by the
Minister in consultation with the Cabinet member responsible for national
financial matters.
(3)

If the contents of a report contemplated in subsection (1) are

not disputed, the report is admissible as evidence on its production.".

Substitution of heading of Part III of Schedule 2 to Act 51 of 1977

11.

The following heading is hereby substituted for the heading to Part III of

Schedule 2 to the Criminal Procedure Act, 1977:
"PART III
(Sections 59, [61,] 72, [184,] 185, 189)".

Amendment of Schedule 5 of Act 51 of 1977, added by section 14 of Act 75 of
1995, substituted by section 9 of Act 85 of 1997, amended by section 36 of Act 12
of 2004 and section 27 of Act 33 of 2004, substituted by section 68 of Act 32 of
2007 and amended by section 48 of Act 7 of 2013

15

12.

Schedule 5 to the Criminal Procedure Act, 1977, is hereby amended by

the substitution for the item "[Offences as provided for in section 4, 5, 7 and 9(1) and
involvement in these offences as provided for in section 10 of the Prevention and
Combating of Trafficking in Persons Act, 2013.]" of the following item:
"Any offence referred to in sections 5, 6, 7, 8(1) and 23 and involvement in these
offences as provided for in section 10 of the Prevention and Combating of
Trafficking in Persons Act, 2013.".

Amendment of Schedule 6 of Act 51 of 1977, added by section 10 of Act 85 of
1997, amended by section 27 of Act 33 of 2004, substituted by section 68 of Act
32 of 2007 and amended by section 48 of Act 7 of 2013

13.

Schedule 6 to the Criminal Procedure Act, 1977, is hereby amended by

the substitution for the item "[Offences as provided for in section 4, 5 and 7 and
involvement in these offences as provided for in section 10 of the Prevention and
Combating of Trafficking in Persons Act, 2013.]" of the following item:
"Any offence referred to in section 4 and involvement in these offences as
provided for in section 10 of the Prevention and Combating of Trafficking in
Persons Act, 2013.".

Amendment of section 3 of Act 53 of 1979, as amended by section 2 of Act 108 of
1984, substituted by section 2 of Act 87 of 1989, amended by section 2 of Act 102
of 1991, section 18 of Act 66 of 2008, section 25 of Act 39 of 2014 and section 3 of
Act 40 of 2014
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14.

Section 3 of the Attorneys Act, 1979, is hereby amended by the

substitution in paragraph (i) of subsection (1) for the words preceding the subparagraph
of the following words:
"who has, save where he or she has already qualified to engage or retain a
candidate attorney as contemplated in paragraph (j)—".

Amendment of section 25 of Act 61 of 1984

15.
(a)

Section 25 of the Small Claims Courts Act, 1984, is hereby amended by—

the substitution for the heading of the following heading:
"Power of [Minister] Rules Board for Courts of Law to make rules";

(b)

the substitution in subsection (1) for the words preceding paragraph (a) of the
following words:
"The Rules Board for Courts of Law established by section 2
of the Rules Board for Courts of Law Act, 1985 (Act No. 107 of 1985),
may, subject to the approval of the Minister [may] make, amend or repeal
rules regulating the following matters in respect of small claims courts:";

(c)

by the insertion of the word "or" at the end of paragraph (d); and

(d)

by the substitution for paragraph (e) of the following paragraph:
"(e)

any other matter which [he may consider] is necessary or
expedient to prescribe for carrying out the provisions of this Act or
the attainment of its objects.".
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Amendment of section 3 of Act 107 of 1985, as amended by section 2 of Act 77 of
1989, section 22 of Act 62 of 2000 and section 9 of Act 42 of 2001

16.

Section 3 of the Rules Board for Courts of Law Act, 1985, is hereby

amended—
(a)

by the substitution in subsection (1) for paragraphs (a), (b) and (c) of the
following paragraphs, respectively:
" (a)

a judge of the Constitutional Court, the Supreme Court of Appeal or
[a] the High Court, or a judge who held the office of judge of the
Constitutional Court, the Supreme Court of Appeal or the High
Court and who is discharged from active service in terms of section
3 of the Judges’ Remuneration and Conditions of Employment Act,
2001 (Act No. 47 of 2001), whom the Minister designates as the
chairperson;

(b)

a judge [or retired judge] of the Constitutional Court, the Supreme
Court of Appeal or [a] the High Court, or a judge who held the office
of judge of the Constitutional Court, the Supreme Court of Appeal
or the High Court and who is discharged from active service in
terms of section 3 of the Judges’ Remuneration and Conditions of
Employment Act, 2001 (Act No. 47 of 2001), whom the Minister
designates as the vice-chairperson;

(c)

[a] one magistrate appointed for a district and one magistrate
appointed for a regional division under section 9(1)(a) of the
Magistrates’ Courts Act, 1944 (Act No. 32 of 1944);";

(b)

by the substitution for paragraph (h) of the following paragraph:

18

"(h)

not more than [three] two persons who, in the opinion of the
Minister, have the necessary expertise to serve as members of the
Board[.]; and"; and

(c)

by the addition of the following paragraph:
"(i)

a sheriff appointed under section 2(1) of the Sheriff’s Act, 1986 (Act
No. 90 of 1986), who is nominated by the South African Board for
Sheriffs established by section 7 of the Sheriff’s Act, 1986.".

Amendment of section 2 of Act 90 of 1986, as amended by section 2 of Act 14 of
2012

17.

Section 2 of the Sheriffs Act, 1986, is hereby amended by the addition of

the following subsection:
"(3)

Notwithstanding the provisions of subsection (1), where the

office of a sheriff in an area remains vacant after the prescribed procedures for
recruiting and appointing a fit and proper applicant have been followed, the
Minister may, if he or she deems it necessary to achieve the objectives of
effective and sustainable service delivery and in the interests of justice—
(a)

on the request of, or after consultation with, an Advisory Committee; and

(b)

after consultation with the Board, in writing, appoint a sheriff of another
area to serve as sheriff within such area, subject to written confirmation by
the Board that it is prepared to issue a fidelity fund certificate to that
sheriff. ".
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Amendment of section 3 of Act 90 of 1986, as amended by section 2 of Act 74 of
1998

18.

Section 3 of the Sheriffs Act, 1986, is hereby amended by the substitution

for subsection (2) of the following subsection:
"(2)

(a)

The Minister may describe one or more areas within

the area of jurisdiction of a lower or superior court and allocate any such area to
a sheriff of that court or a sheriff of another court, after consultation with the
Board and subject to written confirmation by the Board that it is prepared to issue
a fidelity fund certificate to that sheriff.
(b)

The Minister may, after consultation with the Board

and subject to written confirmation by the Board that it is prepared to issue a
fidelity fund certificate, appoint more than one sheriff for that particular area to
perform the duties and functions assigned to a sheriff.".

Amendment of section 22 of Act 90 of 1986, as amended by section 25 of Act 139
of 1992 and section 7 of Act 74 of 1998

19.

Section 22 of the Sheriffs Act, 1986, is hereby amended by the addition of

the following subsection:
"(5)

(a)

Any money held in the trust account of a sheriff in

respect of which the identity of the owner is unknown or which is unclaimed after
one year, must, after the second annual closing of the accounting records of the
sheriff following the date upon which those funds were deposited in the trust
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account of the sheriff, be paid in the prescribed manner to the Fund by the sheriff
concerned.
(b)

Nothing in this subsection deprives the owner of the

money contemplated in paragraph (a) of the right to claim from the Fund any
portion as he or she may prove an entitlement to.".

Amendment of section 26 of Act 90 of 1986, as amended by section 8 of Act 74 of
1998

20.

Section 26 of the Sheriffs Act, 1986, is hereby amended by the insertion in

subsection (1) after paragraph (a) of the following paragraph:
"(aA) moneys received by the Fund in terms of section 22(5)(a);".

Amendment of section 27 of Act 90 of 1986, as amended by section 13 of Act 14
of 2012

21.
(a)

Section 27 of the the Sheriffs Act, 1986, is hereby amended—

by the substitution in subsection (1) for the full stop at the end of paragraph (g)
of the expression "; or”; and

(b)

by the addition of the following paragraph:
"(h)

the payment of the costs for the enforcement of judgments of small
claims courts by execution as contemplated in section 41 of the
Small Claims Courts Act, 1984 (Act No. 61 of 1984), in cases
where successful judgment creditors are unable to afford such
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costs, in the circumstances and subject to the conditions
determined by the Board in consultation with the Minister.".

Amendment of section 3 of Act 90 of 1993, as amended by section 1 of Act 35 of
1996 and section 29 of Act 62 of 2000

22.
(a)

Section 3 of the Magistrates Act, 1993, is hereby amended by—

the substitution in subsection (1)(a) for subparagraphs (i), (ii) and (iii) of the
following subparagraphs, respectively:
(i)

a judge of [the Supreme] a Superior Court [of South Africa] as
defined in section 1 of the Superior Courts Act, 2013 (Act No. 10 of
2013), as chairperson, designated by the President in consultation
with the Chief Justice;

(ii)

the Minister or his or her nominee, who must be an officer of the
Department of Justice and Constitutional Development;

(iii)

two regional magistrates, one who is a head of a regional division, to
be designated by the [respective regional magistrates] heads of
the regional divisions and the other by the President after
consultation with the respective regional magistrates;";

(b)

by the substitution in subsection (1)(a) for subparagraph (ix) of the following
subparagraph:
(ix) [the Head: Justice College] any person designated by the Council
of the South African Judicial Education Institute referred to in section
7 of the South African Judicial Education Institute Act, 2008 (Act No.
14 of 2008);"; and

22

(c)

by the substitution for subsection (2) of the following subsection:
"(2)

A member of the Commission shall be appointed or

designated for a period not exceeding five years, and any such
appointment or designation may be withdrawn by the appointing or
designating authority, as the case may be, at any time after consultation
with the Commission if [in his, her or its opinion] there are sound
reasons for doing so.".

Amendment of section 8 of Act 90 of 1993, as amended by section 8 of Act 35 of
1996 and section 19 of Act 104 of 1996

23.

Section 8 of the Magistrates Act, 1993, is hereby amended by the

substitution for subsection (1) of the following subsection:
"(1)

The chairperson of the Commission or a member of a

committee who is a judge of [the Supreme] a Superior Court or a member of the
Commission designated in terms of section 3(1)(a)(x) and (xi), may be paid such
allowances for travelling and subsistence expenses incurred by him or her in the
performance of his or her functions in terms of this Act as the Minister may
determine with the concurrence of the Minister of Finance.".

Amendment of section 13 of Act 90 of 1993, as amended by section 4 of Act 85 of
1995, section 4 of Act 18 of 1996, section 6 of Act 35 of 1996, section 11 of Act 122
of 1998, section 4 of Act 28 of 2003 and section 4 of Act 24 of 2015

24.

Section 13 of the Magistrates Act, 1993, is hereby amended—
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(a)

by the substitution for subsection (1) of the following subsection:
"(1)

A magistrate shall, subject to the provisions of

subsection (1A), vacate his or her office on attaining the age of 65 years:
Provided that if he or she attains the said age after the first day of any
month, he or she shall be deemed to attain that age on the first day of the
next ensuing month."; and
(b)

by the insertion after subsection (1) of the following subsection:
"(1A) (a)

A magistrate holding office as such may,

before attaining the age of 65 years, in written notice to the Commission,
indicate his or her intention to continue to serve in such office for such
further period specified in the written notice: Provided that a magistrate
must vacate his or her office on attaining the age of 70 years: Provided
further that if he or she attains the said age after the first day of any
month, he or she shall be deemed to attain that age on the first day of the
next ensuing month.
(b)

A magistrate who intends to continue to serve

in such office as contemplated in paragraph (a) must timeously give notice
thereof in writing to the Commission before he or she attains the age of 65
years.".

Amendment of Part I of Schedule 2 to Act 105 of 1997, as amended by section 37
of Act 62 of 2000 and section 27 of Act 33 of 2004, substituted by section 68 of
Act 32 of 2007, amended by section 5 of Act 38 of 2007, section 22 of Act 66 of
2008 and section 48 of Act 7 of 2013
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25.

Part I of Schedule 2 to the Criminal Law Amendment Act, 1997, is hereby

amended—
(a)

by the insertion in paragraph (b) of the offence "Rape" after subparagraph (i) of
the following subparagraph:
" (iA) is an older person as defined in section 1 of the Older
Persons Act, 2006 (Act No. 13 of 2006); "; and

(b)

by the insertion in paragraph (b) of the offence "Compelled rape" after
subparagraph (i) of the following subparagraph:
" (iA) is an older person as defined in section 1 of the Older
Persons Act, 2006 (Act No. 13 of 2006);".

Amendment of section 6 of Act 32 of 1998

26.

Section 6 of the National Prosecuting Authority Act, 1998, is hereby

amended by the substitution for subsection (1) of the following subsection:
"(1)

The Cabinet member responsible for the administration of

justice—
(a)

must establish an Office for the prosecuting authority at the seat of each
Division of the High Court provided for in terms of section 6(1); and

(b)

may, in consultation with the National Director, establish an Office for the
prosecuting authority at the local seat of a Division contemplated in
section 6(3)(c),

of the Superior Courts Act, 2013 (Act No. 10 of 2013).".

Insertion of section 3A in Act 114 of 1998
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27.

The following section is hereby inserted in the Debt Collectors Act, 1998,

after section 3:

"Powers and functions of Council

3A.

In addition to any other powers or functions conferred upon or

assigned to the Council by this Act, the Council may—
(a)

hire, buy or otherwise acquire such movable or immovable property as it
may consider necessary for the performance of its functions and let, sell or
otherwise dispose of property so acquired;

(b)

from time to time raise money by way of a loan for the purpose of
performing its functions;

(c)

hypothecate its immovable property as security for a loan referred to in
paragraph (b);

(d)

with a view to promoting its objects, lend money against such security as it
may consider adequate;

(e)

make donations of property (including money) of the Council;

(f)

by means of insurance provide for cover for the Council against any loss,
damage, risk or liability which it may suffer or incur; and

(g)

in general, perform such acts as may be necessary or expedient for the
achievement of its objects.".

Amendment of section 91A of Act 2 of 2000 as inserted by section 2 of Act 54 of
2002 and amended by section 7 of Act 24 of 2015
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28.

Section 91A of the Promotion of Access to Information Act, 2000, is

hereby amended—
(a)

by the substitution in subsection (1) for paragraph (a) of the following paragraph:
"(a)

The head of an administrative region defined in

section 1 of the Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), or the
magistrate at the head of a regional division established for the purposes
of adjudicating civil disputes in terms of section 2 of the Magistrates’
Courts Act, 1944, must[, subject to subsection (2),] designate in writing
any magistrate, additional magistrate or magistrate of a regional division
established for the purposes of adjudicating civil disputes, as the case
may be, as a presiding officer of a Magistrate’s Court designated by the
Minister in terms of section 1 of this Act.";
(b)

by the deletion of subsection (2);

(c)

by the substitution for subsection (3) of the following subsection:
"(3)

The heads of administrative regions or magistrates at the

head of regional divisions established for the purposes of adjudicating civil
disputes must[—
(a)]

take all reasonable steps within available resources to designate at least
one presiding officer for each magistrate’s court within his or her area of
jurisdiction which has been designated by the Minister in terms of section
1 [; and

(b)

without delay, inform the Magistrates Commission of any magistrate,
additional magistrate or magistrate of a regional division established
for the purposes of adjudicating civil disputes, who has completed a
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training course referred to in subsection (5) or who has been
designated in terms of subsection (1)].";
(d)

by the deletion of subsection (4); and

(e)

by the substitution for subsection (8) of the following subsection:
"(8)

The provisions of section 12(6)[, (7)] and (8) of the

Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), are applicable with the
necessary changes required by the context.".

Amendment of section 9A of Act 3 of 2000 as inserted by section 2 of Act 53 of
2002 and amended by section 9 of Act 24 of 2015

29.

Section 9A of the Promotion of Administrative Justice Act, 2000, is hereby

amended—
(a)

by the substitution in subsection (1) for paragraph (a) of the following paragraph:
"(a)

The head of an administrative region defined in

section 1 of the Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), or the
magistrate at the head of a regional division established for the purposes of
adjudicating civil disputes in terms of section 2 of the Magistrates’ Courts Act,
1944, must [,subject to subsection (2),] designate in writing any magistrate,
additional magistrate or magistrate of a regional division established for the
purposes of adjudicating civil disputes, as the case may be, as a presiding officer
of the Magistrate’s Court designated by the Minister in terms of section 1 of this
Act.";
(b)

by the deletion of subsection (2);

(c)

by the substitution for subsection (3) of the following subsection:
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"(3)

The heads of administrative regions or magistrates at the

head of regional divisions established for the purposes of adjudicating civil
disputes, must[—
(a)]

take all reasonable steps within available resources to designate at least
one presiding officer for each magistrate’s court within his or her area of
jurisdiction which has been designated by the Minister in terms of section
1 [; and

(b)

without delay, inform the Magistrates Commission of any magistrate,
additional magistrate or magistrate of a regional division established
for the purposes of adjudicating civil disputes, who has completed a
training course referred to in subsection (5) or who has been
designated in terms of subsection (1)].";

(d)

by the deletion of subsection (4); and

(e)

by the substitution for subsection (8) of the following subsection:
"(8)

The provisions of section 12(6)[, 7] and (8) of the

Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), are applicable with the
necessary changes required by the context.".

Amendment of section 1 of Act 4 of 2000 as amended by section 16 of Act 22 of
2005 and section 10 of Act 24 of 2015

30.

Section 1 of the Promotion of Equality and Prevention of Unfair

Discrimination Act, 2000, is hereby amended by the substitution for paragraph (a) of the
definition of "prohibited grounds" of the following paragraph:
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"(a)

race, gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture,
language [and], birth, and HIV/AIDS status; or".

Amendment of section 16 of Act 4 of 2000 as substituted by section 1 of Act 52 of
2002 and amended by section 10 of Act 24 of 2015

31.

Section 16 of the Promotion of Equality and Prevention of Unfair

Discrimination Act, 2000, is hereby amended—
(a)

by the substitution in subsection (1) for paragraph (b) of the following paragraph:
"(b)

any judge may[, subject to subsection (2),] be designated in
writing by a Judge President as a presiding officer of the equality
court of the area in respect of which he or she is a judge;";

(b)

by the substitution in subsection (1) for paragraph (d) of the following paragraph:
"(d)

the head of an administrative region or magistrate at the head of a
regional division contemplated in paragraph (c) must[, subject to
subsection (2),] designate in writing any magistrate, additional
magistrate or magistrate of a regional division established for the
purposes of adjudicating civil disputes, as a presiding officer of the
equality court.";

(c)

by the deletion of subsection (2);

(d)

by the substitution for subsection (3) of the following subsection:
"(3)

The Judges President, heads of administrative

regions and magistrates at the head of regional divisions established for
the purposes of adjudicating civil disputes, must [–
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(a)]

take all reasonable steps within available resources, to designate at
least one presiding officer for each equality court within his or her
area of jurisdiction[; and

(b)

without delay, inform the Office of the Chief Justice of any
judge and the Magistrates Commission, as the case may be, of
any magistrate, additional magistrate or magistrate of a
regional divisions established for the purposes of adjudicating
civil disputes, who has completed a training course referred to
in section 31(4) or who has been designated in terms of
subsection (1)].";

(e)

by the deletion of subsection (4); and

(f)

by the substitution for subsection (6) of the following subsection:
"(6)

The provisions of section 12(6)[, (7)] and (8) of the

Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), are applicable with the
necessary changes required by the context.".

Amendment of section 4 of Act 40 of 2002

32.

Section 4 of the Institution of Legal Proceedings against certain Organs of

State Act, 2002, is hereby amended by the substitution in subsection (1) for paragraph
(a) of the following paragraph:
"(a)

a national or provincial department mentioned in the first column of
Schedule 1, 2 or 3 to the Public Service Act, 1994 (Proclamation No. 103
of 1994), to the officer who is the incumbent of the post bearing the
designation mentioned in the second column of the said Schedule 1, 2 or
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3 opposite the name of the relevant national or provincial department:
Provided that in the case of the Department of Police, the notice must be
sent to the National Commissioner and the Provincial Commissioner of
the province in which the cause of action arose, as defined in section 1 of
the South African Police Service Act, 1995;".

Amendment of section 5 of Act 40 of 2002, as amended by section 53 of Act 11 of
2013

33.

Section 5 of the Institution of Legal Proceedings against certain Organs of

State Act, 2002, is hereby amended by—
(a)

the substitution for subsections (1) and (2) of the following subsections:
"(1)

(a)

Any process by which any legal proceedings

contemplated in section 3(1) are instituted must be served in [the manner
prescribed by the rules of the court in question for the service of
process] accordance with the provisions of section 2 of the State Liability
Act, 1957 (Act No. 20 of 1957).
(b)

Despite paragraph (a), any process by which

any legal proceedings contemplated in section 3(1) are instituted and in
which the —
(i)

Minister of State Security is the defendant or respondent, [may]
must be served on the Director-General: State Security Agency, at
the head office of the department;

(ii)

Minister [for Safety and Security] of Police is the defendant or
respondent, [may] must be served on —
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(aa)

the National Commissioner [of the South African Police
Service] as defined in section 1 of the South African Police
Service Act, 1995 (Act No. 68 of 1995), at the head office of
the department; [or] and

(bb)

the Provincial Commissioner of the province in which the
cause of action arose, [of the South African Police Service]
as defined in section 1 of the South African Police Service
Act, 1995[, of the province in which the cause of action
arose];

(iii)

Minister of Correctional Services is the defendant or respondent,
[may] must be served on—
(aa)

the Commissioner of Correctional Services as defined in
section 1 of the Correctional Services Act, 1998 (Act No. 111
of 1998), at the head office of the department; [or] and

(bb)

the Provincial Commissioner of Correctional Services as
defined in section 1 of the Correctional Services Act, 1998
(Act No. 111 of 1998), of the province in which the cause of
action arose.
(2)

No process referred to in subsection (1) may be

served as contemplated in that subsection before the expiry of a period of
[30] 60 days after the notice, where applicable, has been served on the
organ of state in terms of section 3(2)(a): Provided that if the organ of
state repudiates in writing liability for the debt before the expiry of the said
period, the creditor may at any time after such repudiation serve the
process on the organ of state concerned."; and
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(b)

the addition after subsection (3) of the following subsection:
"(4)

Any process by which legal proceedings

contemplated in section 3(1) are instituted must be issued by the court in
whose area of jurisdiction the cause of action arose, unless the organ of
state in writing consents to the institution of legal proceedings in a different
jurisdiction.".

Amendment of section 141 of Act 38 of 2005 as inserted by section 5 of Act 41 of
2007

34.

Section 141 of the Children’s Act, 2005, is hereby amended by the

deletion in subsection (1) of paragraph (c).

Amendment of section 40 of Act 32 of 2007

35.

Section 40 of the Criminal Law (Sexual Offences and Related Matters)

Amendment Act, 2007, is hereby amended by insertion after the definition of "relevant
authority" of the following definition:
"’sexual offence against a child’ includes any contravention of section 24B(1)
or (3) of the Films and Publications Act, 1996 (Act No. 65 of 1996).".

Amendment of section 50 of Act 32 of 2007, as substituted by section 37 of Act 66
of 2008
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36.

Section 50 of the Criminal Law (Sexual Offences and Related Matters)

Amendment Act, 2007, is hereby amended—
(a)

by the substitution in subsection (5) for paragraph (a) of the following paragraph:
"(a)

The National Commissioner of Correctional Services

must, in the prescribed manner and at least three months before the
establishment of the Register referred to in section 42, forward to the
Registrar the particulars referred to in section 49 of every prisoner or
former prisoner which he or she has on record, who, at the
commencement of this Chapter, is serving a sentence of imprisonment or
who has served a sentence of imprisonment as the result of a conviction
for a sexual offence, five years preceding the commencement of this
Chapter, against a child, including an offence referred to in section 14 of
the Sexual Offences Act, 1957 (Act No. 23 of 1957), and must, where
possible, forward the available particulars of every prisoner or former
prisoner which he or she has on record, who at the commencement of this
Chapter, is serving a sentence of imprisonment or has served a sentence
of imprisonment as a result of a conviction, five years preceding the
commencement of this Chapter, for a sexual offence against a person who
is mentally disabled, including an offence referred to in section 15 of the
Sexual Offences Act, 1957, and the Registrar must forthwith enter those
particulars in the Register.";
(b)

by the substitution for subsection (6) of the following subsection:
"(6)

The National Commissioner of the South African

Police Service must, in the prescribed manner and at least three months
before the establishment of the Register referred to in section 42, forward
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to the Registrar all the available particulars in his or her possession
referred to in section 49 of every person, who, at the commencement of
this Chapter, has a previous conviction for a sexual offence, five years
preceding the commencement of this Chapter, against a child, including,
as far as is possible, an offence referred to in section 14 of the Sexual
Offences Act, 1957, and who has a previous conviction for a sexual
offence against a person who is mentally disabled, including, as far as is
possible, an offence referred to in section 15 of the Sexual Offences Act,
1957, and the Registrar must forthwith enter those particulars in the
Register."; and
(c)

by the substitution in subsection (7) for paragraph (a) of the following paragraph:
"(a)

The Director-General: Health must, in the prescribed

manner and at least three months before the establishment of the Register
referred to in section 42, forward to the Registrar the particulars referred to
in section 49 of every person, who, at the commencement of this Chapter
or in the period of five years preceding the commencement of this
Chapter, is or was subject to a direction in terms of section 77 (6) or 78 (6)
of the Criminal Procedure Act, 1977, as the result of an act which
constituted a sexual offence against a child or a person who is mentally
disabled and the Registrar must forthwith enter those particulars in the
Register.".

Amendment of section 55A of Act 32 of 2007, as inserted by section 2 of Act 43 of
2013
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37.

Section 55A of the Criminal Law (Sexual Offences and Related Matters)

Amendment Act, 2007, is hereby amended—
(a)

by the substitution for subsection (1) and (2) of the following subsections,
respectively:
"(1)

Subject to subsection (2), the Minister may by notice in the

Gazette designate any—
(a)

Division of the High Court of South Africa or the main seat or any local
seat of a Division referred to in section 6 of the Superior Courts Act, 2013
(Act No. 10 of 2013); or

(b)

Magistrate’s Court, as defined in section 1 of the Superior Courts Act,
2013 [(Act No. 10 of 2013)],

[as] at which a sexual offences court [exclusively] must be established for the
purposes of the trial of any person or other proceedings arising out of—
[(a)](i) an alleged commission of a sexual offence in terms of the common law,
any offence in terms of the Sexual Offences Act, 1957 (Act No. 23 of
1957), or any offence in terms of this Act; [or]
[(b)](ii) any [act or omission which constitutes an] offence in terms of any
other law which has a bearing on sexual offences[, as the Director of
Public Prosecutions having jurisdiction, may, in writing, authorise]
contemplated in subparagraph (i), or which involves the complainant
against whom a sexual offence contemplated in subparagraph (i) is
alleged to have been committed; or
(iii)

any offence in terms of any other law which the Director of Public
Prosecutions having jurisdiction, or a prosecutor authorised thereto in
writing by him or her, deems expedient or necessary for the
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administration of justice in a particular case, to be disposed of together
with an offence contemplated in subparagraph (i).
(2)

The Minister must exercise the power provided for in

subsection (1)—
(a)

in consultation with the Chief Justice, [the head of the court in question
as defined in section 1 of the Superior Courts Act, 2013, and, in the
case of a Magistrate’s Court, the Judge President who, in terms of
section 8(4)(c) of the Superior Courts Act, 2013, is responsible for
the coordination of judicial functions of the Magistrate’s Courts
falling within his or her area of jurisdiction] who must consult—
(i)

if a Division of the High Court of South Africa or the main seat or
any local seat thereof, is to be designated, the Judge President of
the Division; or

(ii)

if a court for a regional division, referred to in section 2(g) of the
Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), is to be
designated, the Judge President and the magistrate at the head of
a regional division; or

(iii)

if a court for a district, referred to in section 2(f) of the Magistrates’
Courts Act, 1944, is to be designated, the Judge President and the
head of the administrative region contemplated in the Magistrates’
Courts Act, 1944; and

(b)
(b)

after consultation with the National Director of Public Prosecutions.".

by the substitution for subsection (5) of the following subsection:
"(5)

This section does not preclude any court referred to in

subsection (1)(a) or (b) from dealing with the matters referred to in that
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subsection if it has not been [designated] established as a sexual offences
court."; and
(c)

by the addition of the following subsections:
"(6)

The facilities, measures, services and requirements as

prescribed by the Minister by regulation made in terms of section 67 in respect
of sexual offences cases and the courts established as sexual offences courts in
terms of subsection (1), must be in place and complied with, within the periods
as may be prescribed by the Minister.
(7)

Upon establishing a court as a sexual offences court in

terms of subsection (1), the following persons must ensure that sexual offences
cases in that court receive priority and must, for this purpose, issue directives to
the judicial officers of that court:
(a)

In the case of a Division of the High Court of South Africa or the main seat
or any local seat thereof, the Judge President of the Division;

(b)

in the case of a court for a regional division, the magistrate at the head of
a regional division referred to in subsection (2)(a)(ii); or

(c)

in the case of a court for a district, the head of the administrative region
referred to in subsection (2)(a)(iii).
(8)

The directives referred to in subsection (7) may only be

issued—
(a)

after consultation with the National Director of Public Prosecutions; and

(b)

with the approval of the Chief Justice.
(9)

The Chief Justice must monitor the application of the

directives issued in terms of subsection (8). ".
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Amendment of section 13 of Act 7 of 2013

38.

Section 13 of the Prevention and Combating of Trafficking in Persons Act,

2013, is hereby amended—
(a)

by the insertion of "(1)" before the words preceding paragraph (a);

(b)

by the insertion of the following paragraph after paragraph (c):
"(cA) section 6 is liable to imprisonment for a period not exceeding 15 years
without the option of a fine;";

(c)

by the substitution for paragraph (d) of the following paragraph:
"(d)

section [6 or] 8(1) is liable to a fine or imprisonment for a period not
exceeding 10 years or both; and"; and

(d)

by the addition of the following subsection:
"(2)

A court that has convicted a person of an offence referred to

in section 4, 5, 7 or 8(1) or any involvement in these offences as provided for in
section 10, where the offence was committed for purposes of sexual exploitation,
must, subject to section 50(2)(c) of the Criminal Law (Sexual Offences and
Related Matters) Amendment Act, 2007 (Act No. 32 of 2007), order in the
presence of that person that his or her particulars be included in the National
Register for Sex Offenders, established in terms of section 42 of that Act,
whereafter the provisions of Chapter 6 of that Act apply with the necessary
changes required by the context.".

Amendment of section 44 of Act 10 of 2013

39.

Section 44 of the Superior Courts Act, 2013, is hereby amended—
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(a)

by the substitution for the heading of the following heading:
"Electronic transmission of summonses, writs and other process [and of
notice of issue thereof]";

(b)

by the substitution in subsection (1) for paragraphs (a) and (b) of the following
paragraphs, respectively:
"(a)

In any civil proceedings [before a Superior Court],

any summons, writ, warrant, rule, order, notice, document or other process of a
Superior Court, or any other communication which by any law, rule or agreement
of parties is required or directed to be served or executed upon any person, or
left at the house or place of abode or business of any person, in order that such
person may be affected thereby, may be transmitted by [fax] facsimile, or by
means of any other electronic medium [as provided by the rules], to the person
who must serve or execute such process or communication.
(b)

The document received or printed as a result of the

transmission contemplated in paragraph (a) is of the same force and effect as [if
the original had been shown to or a copy thereof served or executed upon
the person concerned, or left as aforesaid, as the case may be] the original
thereof."; and
(c)

by the substitution in subsection (2) for the words preceding paragraph (a) of the
following words:
"A notice [sent by fax] transmitted by facsimile, or any other
electronic medium [authorised by the rules] as contemplated in subsection
(1)—".

Amendment of section 6 of Act 39 of 2014
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40.

Section 6 of the Legal Aid South Africa Act, 2014, is hereby amended by

the substitution in subsection (1) for paragraph (b) of the following paragraph:
"(b)

Eight members who, as a whole, have the skills referred to in

section [7(d)] 7(2)(e).".

Substitution of section 9 of Act 39 of 2014

41.

The following section is hereby substituted for section 9 of the Legal Aid

South Africa Act:

"Term of appointment

9.

The chairperson, the deputy chairperson and a director referred to

in section 6(1)(a)[,] and (b) [and (d)] and any alternate member appointed in
terms of section 6(2) holds office for a term of not less than three years and not
more than five years, as determined by the Minister, in writing, at the time of his
or her appointment and may be reappointed for one additional term only.".

Short title and commencement

42.

(1)

This Act is called the Judicial Matters Amendment Act, 2016.

(2)

Sections 19, 20, 21, 24 and 37 come into operation on a date fixed

by the President by proclamation in the Gazette.

