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BACKGROUND AND INTRODUCTION 

[1] On 15 September 2015 the applicant, who was then 67 years of age and   

Chief Executive Officer (“CEO”) in the respondent’s construction division, 

was dismissed on the basis of the respondent’s operational requirements. 

Some deductions were made from his final payment in respect of certain 

monies he owed to the respondent employer.  

[2] He felt aggrieved by the dismissal, the final payment he received as well as 

the deductions effected thereon. He, as such, referred a dispute concerning    

alleged unfair dismissal to the bargaining council having jurisdiction. The 

dispute, however, remained unresolved after an attempt at conciliation and 

he now approaches this court for adjudication in terms of section 191(5)(b) of 

the Labour Relations Act 66 of 1995 (“the LRA”) claiming reinstatement or 

compensation as well as severance pay and repayment of monies deducted 

from his final pay. On its part the respondent, inter alia, contends that the 

dismissal was fair and that it was entitled to make the relevant deductions. 

[3] The trial proceeded on the 30th, 31st January 2018 and 1st February 2018. At 

the end of the trial the parties agreed to file written closing arguments no 

later than close of business on 12 February 2018.     

DISPUTE 

[4] The parties are at variance on whether or not the dismissal was both 

substantively and procedurally fair with the applicant contending that there 

existed no fair reason for the same and that the respondent failed to consult 

him adequately or at all as contemplated by section 189 of the LRA.  

[5] The parties are, further, in dispute over whether or not the respondent paid 

the applicant in accordance with the Basic Conditions of Employment Act 75 

of 1997 (“the BCEA”) as far as severance pay is concerned regard being had 

to the fact that the respondent noted the applicant’s date of engagement as 
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1st April 2014 while the applicant, on his part, maintains that he commenced 

employment in 2013. 

[6] The parties are, furthermore, at odds as to whether or not the respondent 

was entitled to effect deductions for outstanding loan monies on the 

applicant’s final payment without the latter’s consent regard being had to the 

provisions of the BCEA.  

THE RESPONDENT’S CASE 

[7] In order to justify the dismissal as required by section 192(2) read with 

section 188 of the LRA the respondent employer called two witnesses who 

testified under oath in support of its case.  

[8] K NAYAGER testified, inter alia, to the effect that he is currently the Group 

CEO of Smada Group of Companies of which the respondent in the instant 

matter is a part. He was the Group Chief Operations Officer (“the COO”) at 

the time of the applicant’s dismissal. The applicant was reporting to him at 

the relevant time and was the respondent’s projects director before he 

became the CEO. As the CEO the applicant also performed the functions of 

the projects director. Prior to the applicant’s retrenchment the respondent’s 

construction division was running at a loss and he engaged the applicant on 

a number of occasions to discuss how they could deal with the crisis. The 

applicant was, as such, fully aware of the economic rationale underlying the 

retrenchments that followed inclusive of his. During the discussions they 

looked at alternatives and breaking even or turning the situation around. A 

company known as Seven Sirs was approached with a view to outsourcing 

the construction projects the respondent had at the time in order to cut costs. 

Seven Sirs undertook a desktop Due Diligence (“the DD”) process in order to 

satisfy themselves of the way forward. The applicant gave Seven Sirs the 

required information and was, as such, aware of their role. Seven Sirs were 

satisfied with the situation and took over the operational execution of the    

relevant projects with effect from 01 September 2015.   

[9] On 28 August 2015 he and his colleague, one Janco Du Toit, who is the 

Group Chief Financial Officer (“the CFO”) and director met the applicant to 
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discuss the matter of the takeover of the projects by Seven Sirs. They 

needed to complete the projects in order to protect the respondent’s 

reputation. The applicant was, further, served with a notice to attend a 

consultation meeting contemplated by section 189(3) of the LRA on I 

September 2015 by the Human Resources (“HR”) Manager, one Fourie. The 

meeting, however, did not materialise and only proceeded on 03 September 

2015.  

[10] On 03 September 2015 the applicant arrived at the meeting with copies of a 

letter containing his settlement proposals which he distributed as per page 

42 of exhibit “A” demanding an exorbitant amount of money and which, 

further, referred to some undisclosed irregularities in the retrenchment 

process. The HR Manager wanted to continue with consultations on matters 

set out in section 189 of the LRA but the applicant insisted on discussing 

only his settlement proposals and nothing else. Fourie wanted the applicant 

to disclose the alleged irregularities in the process but the latter refused to do 

so and made it impossible to proceed further with the consultation meeting. 

The meeting adjourned and the respondent responded to the applicant’s 

settlement proposals in writing as per page 46 of exhibit “A” later that day. 

The applicant was presented with a retrenchment notice as per page 44 of 

exhibit “A” together with the said response. On its part Seven Sirs only 

remained on the projects for one month whereafter the operations reverted to 

the respondent for completion of the projects. They considered alternative 

employment opportunities for the applicant within the group all in vain. The 

respondent company is now dormant. 

[11] In response to questions from the bench he conceded that Sevens Sirs, in 

fact, never took over the operational execution of the projects and, in effect, 

only seconded its employee(s) to the respondent for purposes of serving as 

projects director while remaining responsible for salaries payable. The 

respondent remained in charge of the projects with the seconded 

employee(s) reporting to him and Du Toit as they took over applicant’s 

duties.  

[12]  Jacobus Petrus Du Toit testified, inter alia, to the effect that he is the group 

CFO and director of Smada Group of Companies. At the time of the 
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applicant’s dismissal he was still in that position. He repeated and confirmed 

Nayager’s evidence with regard to the discussions they had with the 

applicant about the poor financial position of the respondent, Seven Sirs’ 

involvement and the meetings of 28 August 2015 and 03 September 2015. 

He, further, confirmed that the applicant enquired after the possibility of 

retrenchments at the meeting of 28 August 2015 and that he confirmed that 

they were possible. He, further, repeated and confirmed Nayager’s evidence 

with regard to what transpired on 03 September 2015 at the consultation 

meeting. He testified that the applicant only commenced employment with 

the respondent on 01 April 2014 as per exhibit “B” and not earlier. After 

Seven Sirs left he and Nayager, with the assistance of Rick Samuel who was 

the consultant, continued to do the applicant’s duties with regard to the 

projects in question. Rick Samuel as a consultant did not get any additional 

payment and the same applied to him and Nayager. The favourable turnover 

reflected in the 2015 audited financial statements of the respondent relates 

to the property division and not the construction division which was 

responsible for exorbitant costs relating to purchases. 

[13] During judicial questioning he testified that the losses were the result of lower 

prices and costs quoted when the respondent tendered for the relevant 

projects.   

THE APPLICANT’S CASE 

[14] The applicant, John Reginald Stopforth, testified under oath as the sole 

witness in support of his case, inter alia, to the effect that he commenced 

employment with the respondent as contracts director around July /August 

2013 and was never a consultant. He was appointed CEO in 2015 and there 

was very little difference between his jobs as contracts director and CEO. He 

never had any numerous meetings with the Group COO and the Group CFO 

about the financial difficulties of the respondent. He was, however, aware of 

the respondent’s financial difficulties and attributes same to the fact that 

immediately after payments had been made into the respondent’s bank 

account, the CFO would transfer funds to other unknown accounts. On his 

part he worked hard to ensure that clients made payments against    

applicable payment certificates that he presented.  
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[15] He took up the matter concerning his engagement date with the CFO in 2014 

but it was never corrected. After his dismissal he did not query the 

appointment date. He provided Seven Sirs with the required information 

during the DD process although he was never part of any meetings which 

decided on their appointment to take over the operations of the construction 

projects. On 28 August 2015 he was from the bi-weekly meeting when he 

met the Group COO and Group CFO for a brief moment. They told him about 

the outsourcing of the operations and he asked if that would possibly lead to 

retrenchments. He however, did not receive a clear answer to his enquiry. 

He later that day received a written invitation to attend a section 189   

consultation meeting on 01 September 2015 from the HR Manager. He read 

and considered the letter with his wife over the weekend and decided to write 

out a settlement proposal with the little time he had on his hands before the 

meeting without securing any legal advice in that regard. His view was that 

the respondent had already made up its mind to retrench him.  

[16] The meeting only proceeded on 03 September 2015. He presented his 

settlement proposals at the meeting but the HR Manager lost his cool when 

he noticed that he referred to some unspecified irregularities in the letter. The 

HR Manager demanded to know the irregularities he was referring to and 

was just irritated. It was clear to him that the atmosphere was not conducive 

for consultations. The COO tried in vain to calm all down. The meeting 

adjourned and he later that day received the respondent’s response to his 

proposals as well as the retrenchment notice. He later queried the 

deductions reflected on his final payment slip regard being had to the legal 

position relating to deductions. He never consented to such deductions.  

[17] Under cross-examination he pointed out that he thought that if they could not 

agree on his settlement proposals they would discuss the relevant issues set 

out in section 189(3) of the LRA. During judicial questioning he confirmed 

that the settlement offer he made was his point of departure and that he 

would have availed himself for further consultations had the respondent 

rejected his offer at the meeting. He could not request a return to 

consultations after he received the respondent’s response because same 

was accompanied by a notice of retrenchment.      
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CONTENTIONS FOR AND ON BEHALF OF THE PARTIES 

[18] On behalf of the respondent Mr Orton submits, inter alia, to the effect that 

there existed an economic and/or structural rationale for retrenchment regard 

being had to the respondent’s financial position with reference to the losses 

suffered by the construction division. The applicant simply refused to consult 

on the issues contemplated by section 189 of the LRA at the consultation 

meeting and insisted only on discussing his settlement offer. The dismissal 

was, thus, both substantively and procedurally fair insofar as the respondent 

could not reasonably possibly have proceeded further with consultations 

when the applicant was not willing to do so. The applicant was only entitled 

to one week’s salary as severance pay for he only completed one full year of 

service with the respondent having commenced employment on 01 April 

2014. The respondent was, in law, entitled to effect set-off in respect of the 

loan amounts because set-off applies ipso facto as soon as the parties 

become reciprocally liable to each other for liquid amounts of money. There 

is no credible evidence from the applicant’s part as to the date of his 

engagement.  

[19] Ms Steenkamp for the applicant submits, inter alia, to the effect that the 

dismissal was both substantively and procedurally unfair regard being had to 

the fact that a procedural defect can render the dismissal substantively unfair 

in addition to being procedurally unfair according to case law. In the instant 

matter the respondent simply failed to consult with the applicant and 

proceeded to dismiss him after rejecting his settlement offer. The applicant 

was, further, kept in the dark as to the alleged need to cut costs and was 

given vague and sketchy information regarding the consultation process 

itself, thus, not enabling him to participate meaningfully in the process. 

Consultation should have taken place long before 28 August 2015 as on that 

date the respondent was already aware of the need to retrench. There simply 

existed no genuine reason for retrenchment. The respondent, further, 

effected unlawful deductions on the applicant’s final payment in 

contravention of applicable law. The applicant commenced employment in 

2013 but was paid as if he commenced employment in 2014 contrary to 

available evidence. The circumstances surrounding the dismissal, the severe 
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haste and t callousness with which the process was as well as the extent of 

the blatant disregard of the applicant’s rights all warrant an award of the 

maximum permissible compensation in terms of section 194 of the LRA.        

APPLICABLE LEGAL POSITON 

[20] The parties are correctly in agreement that the onus is on the respondent    

employer to justify the dismissal regard being had to the fact that the 

existence of the dismissal is not in dispute.1  

[21] The onus on the respondent generally extends to proving that the dismissal 

was for a fair reason based on its operational requirements and that the 

dismissal was effected through a fair procedure. In order to discharge the 

onus in question the employer has to give proper explanation for the 

dismissal and prove that it approached the consultation process with an open 

mind in order to facilitate proper and bona fide discussions aimed at saving 

jobs.2 Consultation is a two way process with the employer party being the 

initiator or convener.3  

[22] Set-off operates automatically as soon the parties become reciprocally liable 

to each other for payment of liquidated claims insofar as “[s]et-off, like 

payment, should be pleaded and proved so that the court may give 

effect to it: but its operation dates back to the moment when the 

persons concerned were reciprocally liable to one another.”4   

[23] An employer is entitled to effect a deduction on an employee’s remuneration 

if the latter consents thereto or “(b) the deduction is required or permitted 

in terms of law, collective agreement, court order or arbitration award.”5  

[24] Failure to hold genuine consultations prescribed by the LRA may render the 

dismissal both substantively and procedurally unfair where the employer fails 

to show that retrenchments were unavoidable.6  

                                            
1
  See section 192(2) of the LRA. 

2
  See section 188(1) read with section 189 of the LRA and Ndlela v SITA Information 

Networking Computing BV (2014) 35 ILJ 2236 (LC) para [15]. 
3
  See SA Society of Bank Officials v Standard Bank of South Africa (2011) 32 ILJ 1236 (LC)   

at [25] and Karachi v Porter Motor Group [2000] ZALC 64.  
4
  See Postmaster-General v Taute 1905 TS 582 at 590 quoted with approval in Mohamed v  

 Nagdee 1952 (1) SA 410 (A) 416G-H). 
5
  See section 34 of BCEA. 
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[25] When confronted with conflicting versions the court adopts a holistic 

approach to the totality of the evidence available to it, weighs each version’s 

merits and demerits and has regard to the probabilities.7    

APPLICATION OF LEGAL POSITION TO THE FACTS AND FINDINGS 

[26] At the centre of the dispute between the parties lies the questions whether or 

not there exists a clear reason for the dismissal and whether such dismissal 

was unavoidable regard being had to the joint consensus-seeking process 

prescribed by section 189 of the LRA.  

[27] Although on papers before the court the applicant party denied that he was 

party to or involved in discussions regarding the respondent’s financial 

distress and that he was aware of the intended outsourcing of the operational 

execution of the relevant projects, in evidence before the court he admitted 

participating in the relevant discussions and, further, confirmed that he was 

aware that the respondent was in dire financial straits. He, further, confirmed 

that he was aware of the intended outsourcing of the operations as an option 

and that he reminded Nayager and Du Toit of the respondent’s contractual 

obligations towards the clients concerned.  

[28] It is not in dispute between the parties that the respondent is currently 

dormant and that the construction projects it had at the time of applicant’s 

dismissal were, as such, effectively the last it took on. The parties are, 

further, in agreement that as at the 3rd September 2015, when the first and 

only statutory consultation meeting between the parties was held, the 

relevant operations were already outsourced to Seven Sirs which took them 

over on 1 September 2015. It is the respondent’s case that the outsourcing   

had the effect of rendering applicant’s job redundant in that his project 

directing duties were performed by an employee of Seven Sirs while his 

other duties were taken over by Nayager and Du Toit with the assistance of 

Rick Samuel.  It is, further, the respondent’s undisputed case that when 

Seven Sirs lost interest in the operations just after about a month applicant’s 

                                                                                                                                        
6
  See Broll Property Group (Pty) Ltd v Du Pont (2006) 27 ILJ 269 (LAC). 

7
  See S v Guess 1976 (4) SA 715 (A) at 718E-H and Stellenbosch Farmers Winery Group Ltd  

v Martell et Cie 2003 (1) SA 11 (SCA). 
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duties remained with Nayager and Du Toit with Rick Samuel as their 

assistant. 

[29] In my view it is clear from available undisputed evidence that there was a 

need, on the part of the respondent, to cut costs. It is, further, patent that the   

measures it decided upon to improve its financial position rendered applicant 

over-complement in the position he occupied with it. The respondent 

effectively contends that the applicant agreed to the outsourcing of the 

operations to Seven Sirs and was kept abreast of developments in that 

regard. Applicant disputes this contention although he admits having 

assisted Seven Sirs during the DD process by providing the required 

information. He denies knowledge of the intended outsourcing to Seven Sirs 

and relies on the e-mail sent out to staff outlining the aim of the relevant 

process as being to “improve the transparency and overall efficiency” of the 

projects as per page 2 of exhibit “A.” 

[30] I am persuaded by evidence in this regard that the applicant was, most 

probably, not aware of the intended imminent outsourcing to Seven Sirs and 

did not partake in the relevant discussions relative thereto for had he been 

aware he would not, reasonably possibly, have only enquired after the 

impact of such a process on the staff’s job security on 28 August 2015. It 

would, further, not have been necessary for the meeting of 28 August 2015 

to be held in that case for, as a senior managerial employee who participated 

in the discussions leading to such outsourcing, he would have been aware of 

the developments, inclusive of the implications of such an exercise to himself 

and other staff members, long before that date like the group COO and 

group CFO were. It would a fortiori not have been necessary, in my view, to 

hold strict consultations contemplated by the LRA for he would have been 

aware of the dictates of the respondent’s operational requirements  and 

would, most probably, have negotiated his way out of the respondent’s 

employ, inclusive of severance package, long before the 1st or 3rd September 

2015.  That it was necessary to inform him of developments in that regard 

only three or four days before Seven Sirs took over suggests that he was just 

aware of outsourcing as a possibility insofar as it was mentioned as an 

option against which he pointed out some contractual impediments 
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[31] What is clear from available evidence is that the respondent was no longer 

interested in construction as a form of business because of the costs 

involved and decided to outsource the major construction operations it had at 

the relevant time as a way of cutting costs. The question is whether or not 

the applicant’s retrenchment was, in the circumstances, unavoidable 

[32] The question as to avoidability or otherwise of retrenchments generally falls 

to be determined through and during genuine joint consensus-seeking 

process prescribed by section 189(2) of the LRA where the rationale for and 

alternatives to retrenchment are supposed to be scrutinised, considered and 

discussed. Failure to hold such proper and genuine consultations may, thus, 

render the dismissal both substantively and procedurally unfair where there 

exists the real possibility that, had they taken place, the retrenchments could 

have been avoided as the Labour Appeal Court effectively pointed out in 

Broll Property Group (supra) footnote 6. 

[33] The parties are effectively ad idem that the prescribed meaningful joint 

consensus-seeking process did not take place with the respondent 

contending that the applicant refused to participate and insisted on 

discussing only his settlement proposals. The applicant, on his part, blames 

the respondent and maintains that he would have availed himself for further 

consultations had the latter rejected his offer at the meeting. His position is, 

further, that he would have participated in further consultations had the 

respondent convened the same after rejecting his settlement offer instead of 

terminating his services immediately thereafter. 

[34] It is common cause between the parties that the applicant was presented 

with a written response to his settlement proposals together with a notice of 

retrenchment after the consultation meeting was adjourned on 3 September 

2015. There was, as such, no attempt on the part of the respondent to 

resume consultations after rejecting the applicant’s offer. 

[35] The parties are, further, at odds on what happened at the meeting in 

question with the applicant disputing that he insisted on discussing only his 

proposals and nothing else. The applicant, further, contends that the 

respondent’s HR Manager blew his top after reading his offer and rendered 
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the atmosphere not conducive for continued discussions. The vexed issue in 

this regard is whether or not the applicant refused to consult on the issues 

set out in section 189 of the LRA. 

[36] A look at the respondent’s response to the applicant’s settlement offer 

reveals that it, in effect, rejected his offer and made a counter-offer. On 

available evidence it is difficult to accept that applicant refused to consult 

within the contemplation of section 189 of the LRA regard being had to the 

fact that the respondent entertained his offer insofar as it responded thereto 

in writing later that day. Logic and human experience advise that if the 

respondent entertained applicant’s offer further consultations would not 

reasonably possibly have proceeded until and unless the respondent had 

responded. For the respondent to effectively allege that its delegates 

received the applicant’s settlement offer but sought to consult further on 

section 189(2) issues before responding thereto, with respect, begs the 

question and lends credence to applicant’s contention that his dismissal was 

a fait accompli with the respondent only going through the motions and 

paying lip service to the requirements of the law. 

[37] In my view and based on human and practical experience presentation of 

settlement proposals at the section 189 consultation meeting is, in fact, in 

line with both the letter and spirit of that section insofar as the section in 

question facilitates consensual termination of employment through joint 

consensus-seeking process when retrenchment is genuinely unavoidable. 

The aforegoing on the basis that retrenchment is dictated by the employer’s 

operational requirements and is not attributable to any fault on the part of the 

employee. 

[38] What is disturbing in the circumstances of the instant matter is the fact that 

when the applicant’s settlement offer was rejected he was not even afforded 

an opportunity to reflect on the issue and respond to the respondent’s 

counter- offer. The respondent simply acted unilaterally and effected the 

dismissal. In so doing the respondent, in fact, slammed the door in the face 

of the applicant effectively shutting the door to further consultations without 

caring to know the applicant’s position vis-á-vis its counter-offer.  
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[39] On available evidence the applicant did not refuse to consult but was in the 

process of negotiating with the respondent when the latter nipped the 

negotiations in the butt and showed him the door. To the aforegoing extent 

the dismissal was procedurally unfair insofar as the respondent did not 

consult with the applicant within the contemplation of section 189(2) of the 

LRA before the dismissal. 

[40] The respondent’s case is that it considered alternative employment 

opportunities for the applicant within the SMADA group without success. 

There is nothing from the applicant party to counter this piece of evidence 

and to suggest that retrenchment could have been avoided. It is true that the 

absence of alternative employment opportunities was not discussed with the 

applicant by the respondent. It is, however, patent from available undisputed 

evidence that the respondent is currently dormant and that applicant’s duties 

were performed at no costs to the respondent after his dismissal. 

[41] The parties are, effectively, in agreement that the applicant’s expertise and 

skills lie in construction work. There is no evidence that alternative 

employment opportunities suitable for the applicant exist within the 

respondent’s group. The applicant did not, in his settlement proposals, 

suggest any alternative employment and seems to have accepted that it was 

time to part ways with the respondent. I am, thus, persuaded by available 

evidence that retrenchment was unavoidable. 

[42] As to the applicant’s date of commencement of employment with the 

respondent I am satisfied, on reliable available evidence, that the date of his 

engagement is as reflected on exhibit “B” viz. 1 April 2014. In this regard it is 

worth noting that the applicant could not furnish the full date on which he was 

first engaged as an employee. It is, further, strange that he did not take 

decisive steps to address the issue when he was, at all times material to his 

employment, aware of the alleged discrepancy. The severance pay of 1(one) 

week’s salary is, therefore, in line with section 41 of the BCEA. 
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[43] As at the date of dismissal the parties in casu were reciprocally liable to each 

other for payment of liquid amounts which were due and payable. Set-off, 

thus, operated ipso facto with effect from that day. The respondent’s claim 

was far bigger than the applicant’s claim but it, reasonably, applied set-off 

against only a part of applicant’s claim. The deduction was, therefore, in 

accordance with the BCEA insofar as it is permitted by the common law. 

 

[44] The relief sought by the applicant in the closing statement submitted on his 

behalf is maximum permissible compensation for unfair dismissal. The 

dismissal is substantively fair but procedurally unfair. As correctly and 

effectively submitted for the applicant the dismissal was effected in a 

degrading and severely callous manner with the applicant being chucked out 

of the premises like a delinquent and irresponsible school boy immediately 

after receipt of the dismissal letter. He was not even afforded an opportunity 

to reflect and respond to or make any inputs on the respondent’s counter 

offer.  When all is said and done I am satisfied that 12 months’ salary is just 

and equitable   as compensation in the circumstances of the instant matter. 

 

[45] I am, further, satisfied that the requirements of law and fairness demand that 

costs follow the event in the circumstances of the present matter regard, 

further, being had to the fact that parties asked for a costs order against each  

other, thus, indicating consensus between them that the matter warrants a 

costs order. 

 

ORDER 

[46] In the result I make the following order: 

1. The dismissal of the applicant is substantively fair but procedurally 

unfair; 

2. The respondent shall pay applicant 12 months’ salary as compensation 

calculated as follows:R45 000 x 12 = R540 000-00; 
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3. The compensation amount shall be paid within 14 (fourteen) days after  

the date hereof; 

4. The respondent shall pay applicant’s costs.   

   

 

 

____________________ 

LJ Lekale 

Acting Judge of the Labour Court of South Africa 
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