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Introduction 

[1] This is the ex-tempore judgment with reasons in the matter between 

Richfield Graduate Institute of Technology and the Private Schools and 

Allied Workers Union and Others, case number J1094/2017. I thank both 

representatives for their presentation of their oral argument and the heads 

insofar as it has been filed.   

 

[2] There were two issues to be determined today, whether the strike called by 

the union on the 4 May 2017 is a protected strike and, secondly, whether 

the union and/or Mr Machaba are in contempt of court. The applicant has 

added a third prayer, and that is to declare the undertaking provided by the 

respondents in paragraph 4 of the interim contempt order on 16 May 2017 

a collective agreement, and that all strike action after 16 May 2017 to be 

unprotected for the additional reason that it contravene section 65(1)(a) of 

the LRA. Firstly, the status of the strike. The union referred a dispute to the 

CCMA on 10 April 2017, describing the facts of the dispute as follows: 

 

“The company is not willing to negotiate wages.  We sent proposals 

and they are still not interested. “ 

 

[3] In paragraph 3 of the referral the union indicated that it was “a matter of 

mutual interest”.  The commissioner issued a certificate on 2 May 2017 that 

the dispute remained unresolved in respect of a mutual interest dispute.  

The certificate indicated that the dispute could be referred to a strike.  The 

applicant’s case is that the union referred a dispute to the CCMA in respect 

of a refusal to bargain and that an advisory award should have been 

issued.  In the absence of an advisory award, which in this case has not 

been issued, the strike would be unprotected.   

 

[4] In support of its submission, the applicant submits that the reference in the 

referral to “not willing to negotiate” means that the union demanded 

bargaining rights, as without bargaining right, there cannot be a refusal to 



3 

 

negotiate. In addition, the applicant argues that the union has not identified 

the demands and therefore the strike must be in support of collective 

bargaining rights.   

 

[5] The respondents submit on the other hand that there is no basis for the 

applicant to suggest that the strike was anything else than a demand for 

better wages. In this regard the respondents relied on a description of the 

nature of the dispute on the referral and a demand dated 28 March 2017, 

on page 450 of the record, setting out the demands for better wages. In 

addition the notice to strike specifically states that it is about wages.   

 

[6] In my view the union in fact referred a dispute in respect of a matter of 

mutual interest than describing the nature of the dispute, and the facts 

supporting this dispute are set out on the basis that proposals were sent but 

disregarded by the Institute. The union on 28 March 2017 made it clear that 

it wanted better wages. The strike notice confirms the reason for the strike. 

The referral to the CCMA is in line with the position of the union. The 

applicant has not shown that the strike is unprotected.   

 

[7] The applicant, however, has a second string to its bow, and that is the 

following.  Prior to the hearing of the first contempt application, the union 

and the respondents provided the applicant with an undertaking: “Do not 

engage in any further strike action unless and until the interim is discharged 

by this Honourable Court.” The applicant submits that this undertaking 

accepted by the applicant constitutes a collective agreement not to strike 

until such time as the interim order has been discharged, and if it is 

confirmed, it would remain in place.   

 

[8] This submission is that the strike therefore was contrary to a collective 

agreement and therefore unprotected. If that is so, such collective 

agreement was subject to the interim order being alive and the legitimacy of 

a strike is determined on the return date by the interim order and the 

collective agreement would be determined finally.   
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[9] I do not really understand a need for an order to declare the undertaking a 

collective agreement. I am however of the view that it is a collective 

agreement.  It has been entered into between the union and an employer, 

and it deals with a matter of mutual interest, i.e. the continuous strike. That 

undertaking and collective agreement became part of the interim order of 

16 May 2017 in paragraph 4 thereof. Any further strike action from 16 May 

2017 would be in breach of the interim court order and could constitute 

contempt of court. This paragraph 4 of that order remain part of the interim 

court order for as long as the order operated. 

 

[10] If I were to discharge the interim order, then, of course, the undertaking 

terminates, and in view of my finding that the strike is protected, the 

respondents may continue with the protected strike. That means that today 

there still is an interim order preventing the respondents from striking.  If the 

undertaking constitute a collective agreement, such a collective agreement 

would also only operate in tandem with paragraph 4 of the order, as the 

undertaking was given only for the duration of the interim order. If I were to 

discharge the order, the collective agreement also terminate. So my finding 

in this regard is that the strike was a protected strike, and therefore as from 

today it would constitute a protected strike.  

 

[11] The first order as far as the contempt proceedings are concerned. The first 

order dated 9 May 2017 interdicted the individual respondents from certain 

unlawful conduct and interdicted and restrained the union from encouraging 

or in any way instigating or assisting the second to further respondents to 

participate in unlawful activity. It was also to order the union to publically 

call upon the individuals to abide by the provisions of the interim order, and 

the union had to report back to this court by 12 May 2017 to show how they 

have complied with the terms of the interim order.  

 

[12] The applicant launched its first contempt application on 15 May 2017, which 

was heard on 16 May 2017. On 15 May 2017 the union launched an urgent 
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rescission application, which, however, was not enrolled for 15 May 2017, 

and the union filed an answering affidavit to the first contempt application.  

On 16 May 2017 the interim contempt order, on page 334 of the record, 

was granted and the union gave an undertaking not to engage in further 

strike activity pending the outcome of the interim order.  This undertaking 

was made an order of court in terms of paragraph 4 of the Order, and the 

first contempt application was adjourned to 23 May 2017.   

 

[13] On 18 May the union filed the contempt report on page 457.  The union 

also filed a notice anticipating the return date.  On 22 May 2017 the 

applicant filed an answering affidavit to the contempt application, and on 

Tuesday, 23 May 2017 the first contempt application is heard and judgment 

reserved while the interim order remained in force.  The union at the same 

time withdrew its rescission application.   

 

[14] On 9 June 2017 the applicant launched a second contempt application, 

which is on page 513 of the record, and which application is to be 

determined today. On 13 June 2017 the court handed down judgment in the 

first contempt application and found the union in contempt of the interim 

order, and confirmed most parts of the interim order that referred to the 

contempt aspects, but deferred a final decision on whether the strike was 

lawful to the return date of 10 August 2017 and reserved the costs also for 

determination on the return date.  

 

[15] The judgment of 30 June 2017 dealt extensively with the contempt and 

made a finding against the first and the additional respondents and 

imposed suspended fines. That judgment therefore disposed of the first 

contempt application, except that the costs were reserved. The second 

application was launched on 9 June 2017 and served before this court on 

14 June 2017, when a rule was issued calling for the union and the 

additional respondents to show cause on the 10 August why they should 

not be found guilty of contempt of court.   
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[16] The second contempt application dealt with the period from 16 May 2017, 

when the interim order was issued, until the return date. The return date on 

10 August 2017 was extended to 22 September 2017 upon the request of 

the respondents, and they tendered the costs, the wasted costs occasioned 

by that postponement.   

 

[17] That brings us to today, when this court must deal with the remaining parts 

of the order of 9 May 2017 and 16 May 2017, as dealt with in the second 

contempt application.  The applicant asks for the following relief, first of all, 

to confirm the urgency, two, declaring the first and second respondents in 

contempt of court for failing to comply with paragraph 4 of the court order of 

16 May 2017 declaring the undertaking to be a collective agreement and 

sentencing the first and additional respondents to appropriate fines or 

committal.   

 

[18] In my analysis, first of all, the collective agreement. An agreement to 

suspend strike action concluded between an employer and a registered 

union constitutes an agreement with regard to a matter of mutual interest, 

and it constitutes a collective agreement. Declaring the respondents to be 

in breach of clause 4 and therefore to be in contempt, I see this as follows.  

It is in dispute that the strike continued after the undertaking on 

16 May 2017 became an interim court order. All the requirements were 

present except that it is in dispute as to whether the respondents were in 

wilful contempt or acted mala fide with regard to the court order. The 

requirements for contempt are set out in the judgment of 13 June 2017 and 

I am not repeating it. 

 

[19] The union filed an answering affidavit this morning, accompanied by an 

application for condonation. The applicant has wisely resolved not to 

oppose the filing of the answering affidavit in order to bring this matter to 

finality.  The essential defence put forward on behalf of the respondents is 

that they did not continue with the strike as from 16 May 2017.   
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[20] The members merely resolved not to go back to work pending the outcome 

of the court case. They never pursued any demand or grievance but simply 

participated in the stay away pending the outcome of the application before 

court. The applicant submits that this is very ingenious of the respondents.  

The applicant relies on the following facts to show that, in fact, the 

respondents continued with the strike. Firstly, on page 544 of the record, 

where there is an email that reads as follows: 

 

“We hereby advise you and your managers to stop harassing and 

intimidating our members by issuing them with suspension letters 

while they are on the protected strike.  This was a case a Labour 

Court, which the ruling is not yet out, but you act that you have an 

order from the court.  Our members have the right to stay away until 

the Judge give the outcome of the matter.  Your managers has no 

rights to call our members and give them the suspension letters while 

they are on the legal strike [indistinct – 12:58] by Labour Court until 

the Judge issue the ruling.” 

 

[21] The applicant relies specifically and more pertinently on the reference to 

being on the protected strike and the reference to a legal strike to indicate 

that what the respondents say they did conflict with what they actually did.  

The respondent, on the other hand, submits that while the email is poorly 

drafted, it is clear that the respondents are merely stating their position with 

regard to the legitimacy of the strike and the response to the employer.  

The applicant secondly relies upon a further email on page 597 that reads 

as follows: 

 

“Kindly note that you are invited to join the PRISAWU march with 

SAFTU’s support on Friday, 23 June 2017 at Joburg, as we will be 

handing over our memorandum. The march will start at 09:00 from 

PRISAWU’s offices to 32 Diagonal Campus. PRISAWU won the ruling 

against RGI on Tuesday, 13 June 2017, from Labour Court.” 
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[22] The applicant interprets this communication to mean that the union 

continued the strike. The respondents, however, submitted this as merely 

joining into the march from SAFTU and is not a clear indication or any 

indication that the union and its members were on strike. The third 

indication that the strike continued, according to the applicant, was 

approximately one half of the members’ return to work after 16 May 2017, 

but the rest acted in concert by withholding their labour. That could only 

mean one thing, and that is that they were still on strike as nothing changed 

between the day before and the day after the 16 May 2017. The 

respondents in their answering affidavit explained that the union had 

informed its members not to pursue the strike after 16 May 2017, and 

therefore that they were merely on a stay away.   

 

[23] I see this as follows.  The applicant must show that the respondents wilfully 

and with mala fides disobeyed the court order. It must do so beyond 

reasonable doubt. The applicant’s reliance upon the two communications 

and the conduct of the members is insufficient to show beyond reasonable 

doubt that the employees continued with the strike after the order of 16 May 

2017. The applicant has not shown beyond reasonable doubt that the 

respondents are guilty of contempt of court.   

 

[24] Just to recap the main application. In the main application the applicant sets 

out the interdict to strike as unprotected and to interdict the employees from 

unlawful conduct during such strike.   

 

[25] I have the following considerations in mind in deciding on the question of 

costs. First of all, the conduct of the union and the employees pursuant to 

the original interim order have been dealt with extensively in the judgment 

of 13 June 2017. What remained was the one part of the order, and that is 

whether the strike was protected, and ancillary thereto, whether there was a 

collective agreement.   

 

[26] The applicant has been unsuccessful in obtaining this relief. While the 
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applicant was successful in obtaining relief with regard to the unlawful 

conduct, that part has been disposed of. The applicant has been partly 

successful with its main application as it was unsuccessful with the 

declaration of the strike as unlawful. The applicant has been successful 

with its first contempt application and there is no reason why costs should 

not follow the result in the first contempt application.   

 

[27] The union unsuccessfully launched a rescission application, which it 

subsequently withdrew. I can see no reason why the union should pay the 

costs of the rescission application, as it formed part of the proceedings and 

had little effect on the costs or the time spent on that matter. The applicant 

has been unsuccessful with the second contempt application.   

 

[28] The parties are still in an ongoing relationship. The applicant has been 

partly successful with the main application and unsuccessful with the 

second contempt application. The respondents should pay the costs of the 

first contempt application. The respondents also offered to pay the costs for 

the postponement of 10 August 2017.  

Order  

 

[29] Therefore I make the following order:  

1. The application is entertained as an urgent application.   

2. The strike embarked upon by the individual respondents is declared a 

protected strike.  

3. The application to declare the first and additional respondents in 

contempt of court is dismissed.  

4. The first and additional respondents are ordered to pay the applicant’s 

wasted costs occasioned by the postponement on 10 August 2017 

jointly and severally, the one to pay the other to be absolved. 



10 

 

5. The first and additional respondents are ordered to pay the costs of 

the contempt application in which judgment was handed down on 13 

June 2017.  

6. There are no further costs orders apart from the above.  

_____________________ 

F COETZEE 

Acting Judge of the Labour Court of South Africa 

  



11 

 

Appearances  

For the applicant:  Adv. J van der Bergh 

Instructed by:  Stegmanns Attorneys 

 

For the respondent:  Adv E Van As 

Instructed by:  Len Dekker Attorneys 


