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Delivered: 18 April 2018 

Summary: Claim of unfair dismissal due to operational requirements – 

respondent hotel closed down temporarily for refurbishment – lay-off of 

employees not considered by employer as object of s189 (2) – retrenchment 

substantively unfair – dismissal took place more than 11 years ago – re-

instatement not reasonably practicable – compensation appropriate including 

for estates of employees who passed on after litis contestatio.  

 

JUDGMENT 

CELE. J 

Introduction 

[1] This is a claim of unfair dismissal in terms of section 191(5)(b)(ii) of the 

Labour Relations Act1 (the LRA), of members of the applicant in which the 

applicant contended that the retrenchments of its members employed by the 

respondent (referred to herein as ‘the employees’) at the end of August 2007 

was substantively unfair. Procedural fairness was not challenged by virtue of 

section 189A (18) of the LRA.  Unfairness is premised on the allegation that 

the respondent failed to give a proper consideration to available alternatives 

presented by the applicant and a failure to reinstate the employees when the 

respondent re-opened its business. The claim was opposed by the 

respondent acting in its capacity as the erstwhile employer of the employees 

in question.  

Factual Background 

[2] The respondent operated the business of a hotel in Umhlanga Rocks just prior 

to 2007. At the beginning of 2007 a decision was taken by the owners of the 

hotel to renovate the building and, in the process, to upgrade the hotel from a 

three to a five star rating. There was uncertainty at the outset of the process 

whether the hotel would close completely. It was initially anticipated that the 

hotel would be renovated on a section by section basis. It later became 

                                                            
1
 Act  66 of 1995 as amended. 
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apparent that such staggered refurbishment would not be possible, but that at 

least one restaurant with a separate entrance was to be kept opened. 

[3] When it became apparent that it was likely that staff would be retrenched as a 

result of the renovations, the respondent should have embarked on a 

consultation process with the applicant. The respondent contended that it did 

sufficiently consult with the applicant but the applicant, while admitting that 

some consultation took place, disputed how the process was carried through. 

The employees’ last working day was 31 August 2007. It re-opened its 

business on 1 October 2009. 59 of the 60 employees who were retrenched 

were not taken back to their employment positions. An unfair dismissal 

dispute arose between the parties which the applicant referred to conciliation 

by the Commission for Conciliation, Mediation and Arbitration, (the CCMA).  

When the dispute could not be resolved the applicant referred it to this Court 

for trial.  

[4] The applicant conceded that it made business sense to close the hotel during 

the renovation, and that it would be unreasonable to request that the 

employees be paid compensation for the period during which the hotel was 

undergoing renovations, from 31 August 2007 until 1 October 2009. It was the 

applicant’s case that there were alternatives to the respective retrenchments, 

being that: 

4.1 As the hotel was only going to close for the duration of the 

renovation and reopen thereafter, the respondent should have 

laid the employees off (with or without pay) for the duration of 

the renovation.    

2 The respondent should have considered transferring the 

employees to other outlet/s, viz Cape Town or London, and 

3 The employees could have been employed at the respondent’s 

warehouse. 

[5] The respondent denied that the employees were entitled to the relief sought. 

In its response to the applicant’s statement of case the respondent denied 

that the retrenchment of the employees had been substantively unfair and 
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alleged that there had been sound commercial rationale for the termination of 

the employees’ respective contracts of employment based on the 

respondent’s operational requirements, and that the provisions of sections 

189 and 189A of the LRA had been complied with. 

[6] The dismissal of the employees remained common cause at the 

commencement of the trial. The respondent then bore the onus of proving that 

such dismissal was premised on a fair reason. It was placed on record by the 

respondent that a number of its records pertaining to the retrenchment could 

not be produced because they were destroyed in a fire which engulfed its 

warehouse during the refurbishment. The respondent called and led evidence 

of three witnesses being, Messrs Wayne Coetzer, Dunston Farrell and Kevin 

Joseph. The applicant called and led the evidence of two witnesses who are 

Dan Mthembu and Muzi Phambili. 

Evidence. 

Respondent’s case: 

[7] The respondent ceased to trade for the period of time which it took for the 

renovation work which was conducted at the respondent’s premises. During 

this two and a half years’ period, the respondent earned no income and had 

no need to employ any staff except for Mr Wayne Coetzer, the General 

Manager who oversaw the renovations, and Mr Kevin Joseph, the Executive 

Chef who was responsible for the design of the kitchens and the creation of 

new menus. 

[8] Mr Coetzer testified that in advance of the consultation process the possibility 

of accommodating employees in other hotels had been considered. In regard 

to the London hotels, visa issues would have been one of the problems. The 

Bushman’s Kloof hotel was not an option because it is very small with only 

twelve rooms. As far as the Cape Town hotel was concerned, it was thought 

that some staff could apply for positions there if any were available. Mr 

Coetzer explained that the hotels in question fall under the umbrella of a 

group of hotels called Red Carnation hotels. They were all run independently 

of one another in terms of how they function and operate. When the 
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consultation process commenced it was explained to staff that a few positions 

were available in the Cape Town hotel and that people could apply for those. 

Some staff, excluding the applicants, did indeed apply for such positions.  

[9] The reasons for the rejection of the applicant’s proposal relating to transfers 

were that the proposal entailed the payment by the respondent of the costs 

associated with the transfer as well as accommodation, and, due to the size of 

the hotels in Cape Town or Bushman’s Kloof, this was not a possibility. Mr 

Coetzer said that given that the respondent was not going to be earning an 

income for the duration of the closure it was not reasonable to expect it to 

bear the cost of the temporary relocation of the applicants to the Cape Town 

or to the London hotels. The question of transferring staff to the London hotel 

(with or without the costs associated therewith) was rejected due to the issue 

of visa requirements. Added to this, none of these hotels could be considered 

to be within the employees’ employment universe, being entities separate and 

distinct from the respondent itself. The Cape Town hotel was not a part of the 

employees’ employment universe.  

[10] In respect of the suggestion that the respondent acted unfairly by itself not 

having made a suggestion that the employees be laid off and paid 50% of 

their salaries as a counterproposal to the applicant’s proposal of 14 March 

2007, Messrs Coetzer and Farrell denied that any such proposal was ever 

made by the applicant. Mr Coetzer said that it never occurred to him that the 

employees would agree to be laid off for two and a half years without pay and 

that such a proposal was never communicated to him. In his capacity as an 

attorney for the respondent, Mr Farrell said that he attended all consultations 

with the applicant. He said that the only thing that the applicant was prepared 

to discuss was that the employees continue to be paid throughout the closure. 

That was it and there was no discussion beyond that. There were no 

proposals on the alternatives. Their entire focus was of not being prepared to 

talk about anything else except the employees being paid their salaries from 

the closure to the date of re-opening. 

[11] In respect of the warehouse positions, Mr Coetzer said that it had been the 

original intent of the hotel owners, prior to the closure of the hotel, to dispose 
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of all the hotel’s existing furniture. Approximately one week prior to closing, 

Mrs Tolman, one of the owners, changed her mind and instructed him that 

she wished to retain some of the antiques, good photographs and artwork. As 

a result of this instruction, it became necessary to rent a warehouse in Mount 

Edgecombe for storage. At this stage, the retrenchment had already taken 

place but the hotel had not yet closed. In the circumstances, advertisements 

were placed in the hotel on the staff notice boards for five positions which 

could be applied for in the warehouse.  

[12] Aside from administration personnel who had been retained in order to tie all 

the hotel’s documentation up, there were three positions which were available 

in the warehouse to take care of the furniture. The positions in question were 

not permanent positions, but were anticipated at that time to be for a period of 

approximately three months, being the time it was anticipated it would take to 

clean the furniture and store it properly. The three individuals who applied for 

and were given the positions had already been retrenched at the end of 

August 2007, together with the respondent’s other staff. As the positions in 

question arose only after the retrenchment had taken place, it did not prevent 

the ultimate incumbents thereof from being retrenched, and the respondent 

never considered it as an alternative to retrenchment of its staff.  

[13] Mr Kevin Joseph, the executive chef, testified that the three positions became 

available approximately a week or two weeks prior to the hotel’s closure. It 

became necessary to employ some people to answer telephones, and to do 

cleaning, maintenance and repairs of the furniture which was to be retained. 

A4 memos were placed on the notice boards which informed staff about the 

warehouse and the vacancies which were then available. He was aware of 

one notice placed directly in front of the pass and one notice in the smoking 

area on the window of the staff canteen. The notice placed at the pass could 

have been seen by anyone working in the kitchen or dropping off or collecting 

food. He recalled having general discussions with staff about assisting them in 

finding alternative employment with other employers and, towards the end it 

was also about the few positions that were available in the warehouse. As far 

as he knew, the positions were envisaged to be temporary, for the time it 
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would take for the furnishings to be cleaned and packed away until they were 

needed, a period that was anticipated to be no more than three months. 

Applicant’s version. 

[14] On the issue of the lay-off, Mr Mthembu testified that the proposals put to the 

respondent at the consultation meeting of 14 March 2007 included a proposal 

that the employees be laid off for the duration of the renovations with a take 

home wage of 50%. The document he referred to as presented to the 

respondent by the union phrased the proposal as follows:  

 “OPTION ONE 

 Workers prefer a lay off a take home wage of 50%. 

 OPTION TWO 

 Oyster Box Hotel pays seventy five (75%) of monthly salary including 

members benefits such as UIF, Provident Fund, Union Fees, etc from 

the same amount. 

 REQUEST FROM MEMBERS 

 Oyster Box Hotel loan members to pay voluntary portion benefits and 

the Old Mutual Group Scheme as long as the loan do not exceed the 

gross resignation benefits of the members. 

 WAGE INCREASE  2007/2008.”  

[15] He said that this proposal was not cast in stone and that the applicant 

believed that the respondent should have made a counter proposal of that 

which it believed was fair and reasonable in the circumstances. Later in his 

evidence in chief he stated that SACCAWU had proposed that the employees 

be laid off with no pay or any take home wage. It was a plain proposal which 

stipulated that workers should be laid off, but once the hotel was ready to re-

open, then they would be called back to work. No expense would have been 

suffered by the hotel and / or management in that regard. On this issue cross 

examination of Mr Mthembu by Ms Allen for the respondent proceeded thus: 
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“May I please ask you to go to your own correspondence of 16 August 

at page 28.  Are you with me?       Yes. 

Okay, that is your letter in response to the Oyster Box’s letter of 15 

August, which we’ll go back to.  Could I just ask you to read the second 

paragraph into the record, that says, 

“Further to our previous consultations,” 

until the end of that paragraph? 

WITNESS    

“Further to our previous consultations with yourselves including that of 

30 July 2007, the union reiterated its position that if Oyster Box Hotel 

happened to be close down for the period of renovation and restoration, there 

is no need to terminate workers contract of employment, however workers 

should be laid off for this period until the hotel reopens.” 

MS ALLEN   Now, your documents presumably we've heard that 

you've kept all of the documents in relation to this matter, your documents 

haven't suffered the same fate that the Oyster Box’s and the Metrofile did.  

What we have here is everything that you communicated to the Oyster Box, 

am I correct?       Yes. 

So we not missing anything here, from your side, from SACCAWU’s 

side?       No. 

No.  So am I to understand that this is the document itself which 

proposes this layoff which is unlimited?  What you've just read out, you say, 

“Workers should be laid off for this period until the hotel reopens.” 

Is that your proposal that you are intending to mean layoff with no 

pay?       Without any compensation, yes. 

So in other words, “We will just go home and come back again when 

you call us”?       That's correct. 

  And that was your proposal made on 16 August?       

That's correct. 
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Right.  I'm trying to understand, first of all, let me come back to what I 

don't understand, go look at page 27, please, one back.  With me?       Yes. 

Okay and this, which is the letter from the Oyster Box to the 

employees – sorry, wrong page, there's another 15 August, sorry, it's the 25 

one, it's at page 25, also 15 August, this is actually to yourselves, to 

SACCAWU, right you with me, sorry, 25?       Sure. 

  Right. 

“We confirm that a decision subject to consultations, has been made 

to close the Oyster Box Hotel during the period of renovation and restoration.  

It has also been decided that the employees’ contracts of employment will 

terminate for operational reasons.” 

You see that and you received that you responded to that, right.  So 

my question to you is this, on 15 August a decision was made to retrench and 

to dismiss, it is that decision which is the subject matter of this dispute here.  

At no time prior to 16 August, being the do you after the decision is already 

taken, do you convey to the Oyster Box anything but a layoff with pay, how is 

it the Oyster Box was supposed to consider that as an option prior to taking a 

decision, when it was never conveyed to them prior to taking the decision?       

May you repeat your question? 

MS ALLEN   The decision is taken on 15 August and conveyed to you 

on 15 August, you see that?       Yes. 

In response to the decision taken you now reiterate the layoff, only this 

time in your letter of 16 August, you do not specify 50 percent, 75 percent or 

any other form of payment, right, you with me?       Yes. 

You've just said that this is the proposal upon which you are relying, 

that the employer ought to have considered as being a layoff with no pay.  I'm 

asking you, in taking a decision, the employer could only take into account 

that which was placed before it prior to the decision, right.  o how is it you've 

expected the employer on 15 August, to take into account something which 

had never been presented to them and which was only presented to them, if 

this even was intended to be presented as that option, the day after?       

Remember that the employer did not respond whatsoever to the initial 

proposal, which proposal 50 percent is attached to. 
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I'm listening.  --- And in our correspondence to the employer on the 

28th, the date is 16 August, as you've alluded to, does refer layoff without 

compensation and if the employer was willing to consider the proposal, the 

employer could have reverted. 

So can reverse its decision?       And reverted to us to say, “Look, we 

consider what you have proposed, at a later stage.”” 

[16] Ultimately, it was the applicant’s case in regard to this issue that the complaint 

of unfairness was not that the respondent had rejected a proposal made by 

the applicant that the employees be laid off with no salary for the duration of 

the renovation, but that the respondent acted unfairly by itself not having 

made such a suggestion as a counterproposal to the applicant’s proposal of 

14 March 2007, namely that the employees be laid off and paid 50% of their 

salaries. 

[17] In his written closing submissions Mr Ngoato appearing for the applicant 

challenged the reason for the closure of the hotel, its failure to transfer the 

employees to other hotels and its failure to properly advertise for the five 

posts. In his verbal closing submissions however, he reneged, rightfully so on 

these issues. He conceded that the hotel had to close down but insisted that 

employees were not to be retrenched. He conceded to the difficulty there 

would be in trying to transfer the employees to other hotels which were fewer 

in number compared to that of the employees. There was the issue of posts 

not being sufficiently available in these hotels and the complexity in effecting 

the transfer, mind being had to the distance of their locality from the 

respondent. The issue of the five posts surfaced only after the retrenchment 

process. It is thus unnecessary to revisit the evidence of the applicant on 

these issues.  

Analysis 

[18] What then remains for consideration is whether it was fair to retrench the 

employees instead of laying them off with or without some payments and to 

re-instate them when the hotel re-opened. The issue of the failure of the 

respondent to re-instate the employees when the hotel re-opened in 2009 falls 

outside the dispute referred for conciliation in respect of which this matter is 
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concerned with. The applicants referred their dispute to the CCMA on 28 

September 2007 and a certificate of outcome indicating that the dispute could 

not be resolved was issued on 19 October 2007. This issue of alleged 

selective re-employment by the respondent when the hotel re-opened in 2009 

could only have given rise to a potential cause of action in 2009. As the 

respondent correctly submits, the dispute which was conciliated and upon 

which the applicant’s cause of action is predicated is one which arose in 2007, 

two years prior to the complaint that there was some type of unfairness 

associated with the re-employment process which took place in 2009. In the 

absence of this dispute having been conciliated, which could not have 

happened two years prior to the event complained of, this Court does not 

have the jurisdiction to adjudicate it. 

[19] The applicant has contended that the respondent failed to issue the section 

189 (3) notice to initiate the retrenchment discussions. It, however remained 

common cause between the parties that the applicant was invited to a 

discussion about the possible retrenchment of the employees. In the 

correspondence that the parties exchanged, I was never shown any letter 

from the applicant complaining about this alleged failure. The applicant 

appears to have complied with the invitation to engage in a consensus 

seeking process without complaining about the absence of the section 189 (3) 

notice. While this issue relates more to procedural fairness, which though 

raised in the pleadings was not under serious challenge during the trial, the 

probabilities favour the acceptance of the respondent’s version that such a 

notice was given. The applicant also raised the issue of the fairness of the 

selective criterion. Effectively, all employees were dismissed. Therefore this 

issue does not arise for determination. In any event, section 189 (19) of the 

LRA is operative in this matter.  

[20] The lay-off with or without pay is the final issue for determination. The version 

of the parties is contradictory on this issue. According to the respondent, the 

applicant was hell-bent throughout the negotiations and the only thing that it 

was prepared to discuss was that the employees continue to be paid 

throughout the closure. That was it. There was no discussion beyond that. On 

the contrary, the applicant produced two documents which I accept were 
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exchanged between it and the respondent. The applicant contended that 

these documents were meant to initiate a discussion on the lay-off with or 

without pay. The first document was about the proposals put to the 

respondent at the consultation meeting of 14 March 2007 of a proposal that 

the employees be laid off for the duration of the renovations with a take home 

wage of 50%. The second is a letter issued by the applicant on 16 August 

2007. It proposed that workers were not to be retrenched but could be laid-off 

without pay for the period until the hotel re-opened. I propose to deal with the 

second letter first. 

Applicant’s letter of 16 August 2007 

[21] This letter was written in response to a letter together with the notice issued 

by the respondent dated 15 August 2007. The letter informed the applicant 

that a decision had been taken by the respondent to close the hotel during the 

period of renovation and restoration. Consequently the employees’ contracts 

of employment would terminate for operational reasons. The notice on the 

other hand, informed the applicant that the respondent had decided to offer 

employees the opportunity to volunteer for retrenchment and what the 

retrenchment package would be. Seen in their context the letter and the 

notice were clear indications that the lengthy consultations had come to the 

end and the retrenchment process was commencing. The material part of the 

16 August 2007 letter from the applicant reads: 

“Further to our previous consultations with yourselves including that of 30 July 

2007, the union reiterated its position that if Oyster Box Hotel happened to be 

close down for the period of renovation and restoration, there is no need to 

terminate workers contract of employment, however workers should be laid 

off for this period until the hotel reopens.”(sic) 

[22] The probe should then turn on what options, if any, were open to the 

respondent upon receipt of this letter just after it had decided to commence 

with the retrenchment process. That retrenchment is a no fault dismissal 

exercise is trite.2 In retrenchment exercises, the primary formal obligation of 

an employer is geared towards attempting to reach consensus on the objects 

                                                            
2
 See Visser v South African Institute for Medical Research [1998] 9 BLLR 979 (LC). 
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of section 189 (2) of the LRA.3 Two of such objects are to avoid the dismissals 

and to change the timing of the dismissals. At best, the letter of 16 August 

2007 called on the respondent to avoid the dismissals. At worst, it called on 

the respondent to change the timing of the dismissals so as to interrogate a 

lay-off with some minimum or no pay. The respondent chose not to heed to 

these objectives. Changing the timing of the dismissal could only be done 

after a decision to dismiss had been taken. The letter was a recapitulation by 

the applicant from a demand of 50% salary lay-off to a lay-off with no pay. The 

respondent has failed in this trial to demonstrate why it could not heed to the 

stated objectives of section 189(2) of the LRA. On this basis alone, the 

respondent has failed to prove the fairness of its decision to retrench the 

employees.  

The document of 14 March 2007. 

[23] As already alluded to, this document introduced the lay-off of employees 

instead of their dismissal. The applicant was entitled to put this issue as an 

alternative to dismissal. It was open to the respondent to accept the lay-off as 

a principle and to counteract the 50% wage demand with a lesser percentage, 

which could have been equivalent to or less than the retrenchment package it 

ended up paying to the employees. In the joint consensus seeking process, 

the respondent, which was represented by an attorney, has failed to 

demonstrate what part it played in avoiding a dismissal in favour of a lay-off 

option. Again, the respondent has failed to prove the fairness of its decision to 

retrench the employees. 

Relief 

[24] The applicant has sought the primary remedy for the employees, that of 

retrospective re-instatement. Evidence of the respondent was that when the 

hotel re-opened, new employees were taken in and trained. The dismissal of 

the employees took place with effect from 31 August 2007. A period more 

than 11 years has elapsed since the dismissals. In the circumstances of this 

matter I find that it is not reasonably practicable to order the respondent to re-

                                                            
3
 See Gold Fields Trust (Pty) ltd v Stander [2002] 9 BLLR 797 (LAC).  
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instate or re-employ the employees. Compensation is in the circumstances, 

the fair relief to award. I was informed during the trial that, after litis 

contestatio, some of the employees passed on. In this matter the litigating 

party as the applicant was the union, acting on behalf of its members. Mr 

Ngoato, appearing for the applicant placed on record that he continued to act 

on behalf of all employees, including those who passed on. It is only fair then, 

in the circumstances, to include the estates of those who passed on after the 

pleadings were closed but before the trial was finalised. There were fifteen 

employees in this matter as per the statement of case. This was a no fault 

dismissal of employees some of whom had a long service with the 

respondent. The retrenchment took place in 2007 when finding a job was 

already notoriously difficult to achieve. But for the retrenchment, most of the 

employees would still be employed, hence their demand to be re-instated. It is 

noted that all were paid their retrenchment packages.  

[25] The following order, taking into account the fairness on the aspect of costs, 

will issue: 

Order 

1. The dismissal of each of the fifteen employees in this matter by the 

respondent was substantively unfair.  

2. The respondent is ordered to compensate each employee in an 

amount equivalent to 10 months of the salary each earned on the date 

of dismissal.  

3. The respondent is to pay the costs of this application.  

 

                                                     ______    

                                                      H Cele  

                                                        Judge of the Labour Court of South Africa. 
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