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The application was an appeal against a judgement of the South Gauteng High Court, Johannesburg 

for the immediate return of T (presently five years and ten months old) to the United Kingdom. T is 

the child born on 12 May 2006 in England to KG and CB who was never married to each other, and 

who after about one year and four months separated. T thereafter resides with CB although KG, who 

was then living with certain DC in the same building as CB, continued to care for T. On 5 November 

2007, CB moved address KB without telling KG and T then lived with KB from that date. KB then 

refused contact between T and CB. CB lodged an application to the Harlow County Court in 

November 2007 claiming residence and defined contact orders in respect of T, as well as an order 

prohibiting KG from removing T from the jurisdiction of the court. On 12 December 2007, KG filed a 

counter-application for a residence order in respect of T.  

On 18 December 2007, an interim contact order was made, granting CB supervised contact with T. 

The court ordered KG to file witness statement form herself and from CB’s sister on the allegations 

made by KG that CB had sexually abused his daughter from a previous marriage and also his sister, 

and postponed the matter to 31 January 2008.  

On 31 January 2008, KG was granted an interim residence order in respect of T. On 2 June 2008, KG 

was given permission by the court to take T out of the jurisdiction of the court to South Africa for a 

holiday. 

In July 2008, DC assaulted KG and he was arrested and remanded in custody until 8 December 2008. 

On 31 October 2008, the court ordered a consolidation of CB’s application for residence and contact 

and KG’s application (brought on 28 October 2008) for an order permitting her to remove T from the 

jurisdiction of the court to reside permanently in South Africa. 

On 8 December 2008, a nine months’ suspended jail sentence was imposed on DC. On his release 

from prison, KG resumed her relationship with DC, and was again physically abused by him in 

February 2009. This gave rise to concern for T’s safety on the part of the Council. On 10 February 

2009, the Chelmsford County Court made an interim care order to the effect that T be placed in the 

care of the Council. The return date of these proceedings was 16 March 2009. 

On 14 February 2009, KG took T TO South Africa, without notice to or the consent of either CB or the 

Council. On the return date the Chelmsford County Court noted that KG had left the jurisdiction with 

T and also that KG was no longer pursuing the allegation that CB abused his daughter from his 

previous marriage. The court then ordered that the father and the Local Authority should make an 

application to the International Child Abduction and Contact Unit for the purposes of the 

repatriation of T.   

The application for appeal was dismissed, and T was to be returned forthwith, but subject to the 

specific requirements and arrangements to be made in order to facilitate the safe return of T to the 

United Kingdom. It was also ordered that CB must approach the appropriate judicial authority in the 

United Kingdom to withdraw any prosecution of KG, and to arrange and pay for the return and 

accommodation of T and KG.  



The court found that CB was exercising his rights of custody before the removal, and that KG’s 

removal of T constituted a breach of such rights and was therefore wrongful under the Convention. 

By removing T from the United Kingdom without CB’s consent, KG committed a criminal offence. 

The court held that KG’s contention that the return of T would expose her to grave risk had not 

succeeded. It was clear that KG was a good parent and that there was no doubt that KG would 

return to England with T should the court order T’s return. The Court held that to refuse the return 

application would undermine the objects of the Convention and create an unfortunate precedent.  


