
CENTRAL AUTHORITY FOR THE  REPUBLIC OF SOUTH AFRICA, E, RC and M, A 

 The application was brought by the Central Authority of South Africa and the father of the child 

seeking mandatory return of the child (A) currently four (4) years old to the jurisdiction of Australia. 

 The respondent contended that the child is now settled in her new environment and that the 

removal to Australia would expose the child to harm or an intolerable situation.  

 The child (A) was born on 16 May 2007 in Australia, to the father (R), and the mother. The parents 

were never married. R was living and working in Indonesia, had a home in Turkey. The mother’s 

family lived in South Africa. R spent the month of December 2006 in Australia, and returned for the 

birth of A. R, the mother and a left for Turkey on 6 July 2006. The mother and A remained there until 

end of 2007 and then came to South Africa in December, while R remained in Turkey and in February 

2008, he went to live in Cambodia.  

 In June 2008 R returned to his home in Turkey and the mother and A spent a month with him until 

he left for Sudan, while mother and A remained in Turkey. The mother and A returned to South 

Africa in early February 2009 and the mother applied for a long term residence visa in Turkey, which 

was granted in June 2009. They returned to Turkey on 15 July 2009. R returned to Turkey for a 5 day 

visit. The mother and A remained in Turkey until they left for Australia on 13 June 2010. They arrived 

in South Africa at the beginning of October 2010. 

The application for the return of A is refused.  

The court found that the father appears to have no settled residence in any continent, and is not 

himself habitually or otherwise resident in Australia. The court also could not find that the mother 

had established an habitual residence in Australia prior to her return to South Africa. The court 

concluded that there was no breach of any rights of custody exercised by R. R was never living with 

the mother or A, and has been working all over the world. R also did not provide for the 

maintenance of the mother or the child while they were in Australia. The court took into account 

that it is permitted to consider whether the father subsequently “acquiesced in the removal” of the 

child. From the father’s reaction it was fine with him if the child live in South Africa until she was 

older. 

From the documents before the court as well as the reports from the legal appointed representative 

of the child it was clear that the child is secure in her mother’s love, and in her environment.  

The father does not even live in Australia, nor has he indicated where the child would live in 

Australia, who would meet her at the airport, or who would care for her. The court found it 

inconceivable to order the removal of A from South Africa to Australia, where she would presumably 

immediately have to be placed in foster care.   

The court was satisfied that A is settled in her environment and that she would be placed under 

intolerable strain amounting to harm should she be returned to Australia.  


